
ARGUED AND DETERMINED 

IN TllE 

Court of KING’S BENCH, 


1890. 


IN 

Michaelmas Term, 


?.;i the First Year of the Reign of George IV. 


Wookey against Pole, Bart, and Others. 


^JTHIS was an action of trover for an exchequer bill. An exchequer 
for the payment of 1000/, and interest. The de- in which was 
fendants pleaded the general issue; and the cause havin^been’ 
coming on to be tried at the sittings in London , after f,!\^mnd?of 


Michaelmas term. 1818, before the Lord Chief Justice, A :' inste “ d 

of selling it, de- 

a verdict was found for the plaintiff, subject to the posited it at hia 

banker's, who 

opinion of the Court upon the following case : made him «d- 

rriL vances to the 

I he plaintiff was, on the 1st of November, 1817, pro- amount of its 

prietorand possessor of a legal and valid exchequer bill, terw-ardsiw^ 

coming bank¬ 
rupt, it was 

held by three Justices, Jiayley J. dissentiente, that the owner of the exchequer hill could not 
maintain trover against the bankers, the property in such an exchequer bill, like bank notes 
and bills of exchange indorsed in blank, passing by delivery. 
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worded and signed as follows, “Xo. 8333, It Map, 1817. 
By virtue of an act of parliament quinquagesimo Sept into 
Geo. 3., Regis, for raising the sum ot 24,000,000/. by 
exchequer bills, for the service ol the year 1817, this 
bill entitles or order, to one thousand 

pounds, with interest after the rate of '2$d. per centum 
per diem, payable out ol the first aids or supplies to be 
granted the next session ot parliament, and this bill is 
to be current and pass in any of the public revenues, 
aids, taxes, or supplies, or at the receipt oi exchequer 
at Westminster alter the uth day of April. Dated at the 
Exchequer the 12tli day of Man, 1817. 11 the blank is 

not filled up, the bill will be paid to bearer. 

Grrnvilh . 

“ X. B. The cheques must not be cut off." 

Early in the month of Novemtn r the plaintiff sent such 
exchequer bill by his wife to Messrs. Pitvesen and Eaton, 
who were then stock-brokers, carrying on business in 
copartnership, for the purpose of being sold, and the 
wife delivered it to them, with orders to sell it for the 
plaintiff and to invest the proceeds of such sale in 
5 per cent, stock in the plaintiff’s name. They, how¬ 
ever, did not sell the exchequer bill as they were 
directed, nor did they buy any stock for the plaintiff, 
but took the bill so delivered to them to the defendants, 
(who carry on business in partnership as bankers, and 
with whom Pcrxsey and Eaton had a banking account,) 
deposited it with them, the same still continuing in 
blank as to the name of any payee, and in consequence 
of such deposit, got them to place to the credit of their 
banking account a sum of 800/. on the 7th November 
afterwards, and another sum of 200/. on the 8th of the 
same month, before the defendants had any knowledge 
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of the circumstances or terms upon which Paxt'sey and 
Eaton held the same bill; but the defendants did not 
place the exchequer bill to the credit of Paxvsey and 
Eaton. The latter afterwards, at various times, paid 
in to the credit of their banking account with the 
defendants, monies amounting to .SOU/, and upwards, 
and also drew monies out at various times ; and on the 
27th January , 1818, they had drawn out of defendants’ 
hands all the funds to their credit within 46/. 10s., and 
the balance still remains unsettled. The plaiutiff, as 
soon as he was informed of this misconduct of Pavcscy 
and Eaton , being the 11 th January , 1818, applied to 
the defendants, explained the facts, and required to 
have the exchequer bill in question delivered up to 
him; but the defendants refused to deliver it up to the 
plaintiff, saving they had advanced money to Paxcsey 
and Eaton on its security. The defendants afterwards, 
on the 27th January aforesaid, sold the said bill on 
their own account, and received the proceeds. 

The case was argued in Inst Eastrr term by 
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WooKitr 

against 

I'oi-i. 


Sir tV. Oxicn. for the plaintiff. The question in this 
case is, whether an exchequer bill is to be considered as 
money or goods, if it be of the latter description, it 
may be followed into the hands of a thin! person, unless 
it be transferred by the owner or under his authority, 
or by sale in market overt. In the case, indeed, of mo¬ 
ney, bank notes, or bills of exchange indorsed in blank, 
it has been held that trover will not lie against a third 
person, coming bona fide into possession anil giving 
value; and 1 he reason assigned for this is, because 
they are the circulation of the country, which would be 
impeded if pursued. They have a fixed value; money 
by royal proclamation, and notes and bills as the repre- 
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sentatives of moneys but exchequer hills constitute no 
part of the current/ of the country, nor are they ne¬ 
gotiable instruments. The exchequer hills ate math 
for large sums, none under 100/., and so not adapted 
for the purposes of currency. They are issued under 
acts of parliament, passed since the Revolution, and 
called in at certain times, and paid oil'. All exchequer 


bills of late years have been issued under various regu¬ 
lations, made by the 46 G. Li. r. I.. which have been 
recognised bv the subsequent acts. and. among others, by 
the 57 G. ;5. c. 2., under which this bill issued. Exche¬ 
quer bills are sold in market overt as stock, carving in 
its value, being sometimes at a premium and at others 
at a discount. In Nightingale, Assignees, v. IJcv/snie [a), it 
was decided that stock could not be considered ;e money, 
and in Ford v. Hopkins (b), which was an action for lot¬ 
tery tickets. Holt C. J. said, “ that if bank notes, exche¬ 
quer notes, or million tickets are stolen or lost, the owner 
has such an interest or property in them, as to bring 
an action into whatsoever hands thee are come." Lord 
Mansfield, indeed, in .Miller v. It ace («;, considers the 
report in Ford v. Hopkins as incorrect in making Lord 
Holt speak of bank notes, exchequer notes.* and lottery 
tickets, as like to each other: but what Lord Mansfield 
says as to lottery tickets is applicable to exchequer bills; 
he says, “ No two things can be more unlike than a 
lottery ticket and a bank note: lottery tickets are iden¬ 
tical and specific. Specific actions lie for them. They 
may prove extremely unequal in value; one may be a 
prize, another a blank. Land is not more specific than 
lottery tickets are, A bunk note is constantly and 
universally, both at home and abroad, treated as money. 


av 


(«) fiurr. 'JjR5>. 


•h) I Sulk. V8.~. 
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a* cash ,• anti paid and received as cash ; and it is neces¬ 
sary for tiie purposes of commerce, that their currency 
should be established and secured None of these ob¬ 
servations apply to exchequer bills, which, like stock, 
rise ami lull in value. In Maclish v. Jikins (a), it was 
expressly decided that the property in a navy bill, which 
was payable to plaintilf and his assigns, would not 
pass without assignment. The period of the transaction 
in this case is material; for it takes place between 
November, INI 7, and January, IS IN. and this bill was 
not to bi taken in payment for taxes till the nth April, 
ISIS. Till that time, therefore, it could not be con¬ 
sidered as cash. Secondly, If an exchequer bill is to be 
considered in the nature of goods, then the stock-broker 
was an agent for selling the exchequer bill and invest¬ 
ing the amount in 5 per cent, stock, and an agent em¬ 
ployed in a specific act cannot bind his employer, 
unless his authority be strictly pursued. Penn v. Har¬ 
rison (b), Paterson v. 7 ash (r), Neusom v. Thornton (d), 
Daubcny v. Duval (c), Dr liouchot v. Goldsmid. ( J ) This 
is a case oYpawning by the broker ; but if it hod been ,x 
sale by him it would have made no difference, IVillcinson 
v. King, (g) 
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Chilly, contra. This is a negotiable instrument, like 
a bill of exchange; it is transferable before it is due, 
and it is expressly stated, that if the blank be not filled 
up it will be paid to the bearer. Such an instrument 
must, therefore, in its very nature, be transformble by 
delivery ; and in Goldsmyd v. Gaden, cited in Collins v. 

(n) Sin/. 75. (/>) 5 T, /I. 757. 

(<r) ‘J Str.niL:- 117*. (rf) 6 East, 17. 

(f) 5 T. Tl. 00-1. [/*).=. Vrst SI 1. 

- Cn nii'O. 55.V 

B 3 Martin, 



'The ease -U-hkI o\cr uutd this term. when there being 
a di/lereme <>/ opinion on the bench. the .Judge-. de- 
Vvvcretl theiv o’.'iuiuii' seriatim. 

Jtiz.si ./. 77i«- <j-u ititui which the ( out: t- i .iHt tf or 

to decide i-.. whether cxc/iojin i />///- are fu be cw«w* 
tiered a.- •roods, or ns the representatives of ittoney : nnii 
as such, subject to the same rules as to the transfer of 
the property in them as are applicable to money. The 
delivery of goods by a person who is not the owner 
(except in a manner authorised by the owner) does not 
transfer the right to such goods ; but it has been long 
settled, that the right to money is inseparable from the 
possession of it. I conceive that the representative of 
money, which is made transferrable by delivery only, 
must be subject to the same rules as the money which it 
represents. It was said by the Court, in Higt^.s v. 
Holiday , Cro. JEliz. 74-6., te that where the owner of 


nj. I JBnr. .J Put!. 64s. 


money 
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II >ll, recognising this doctrine in the case of 1*01 (i 
J.oplins, Salk. 283., adds, “ but if bank notes, cxchc- 
«] icr notes, million tickets, or the like, are stolen or 
lost, the owner has such ail interest in them as to bring 
an action into whatsoever hands they are come.” It is 
not because the loser cannot, know' his money again that 
he cannot recover it from a person who has fairly ob¬ 
tained the possession of it; for if his guineas or shillings 
had some private marks on them by which he could 
prove they had been his, lie could not get them back 
from a bona fide holder. The true reason of this rule 
is, that by the use of money the interchange of all other 
property is most readily accomplished. To fit it for its 
purpose the stamp denotes its value, and possession 
alone must decide to whom it belongs. If this be cor¬ 
rect us to money, it must be so as to what is made to 
represent money, and Lord Holt has himself so decided. 
In an anonymous case, Salk, i 26., he held that trover 
would not lie by one who had lost a bill of exchange 
against one who had mven for it a valuable consider- 

O D 

alien. Th« same judgment was given in the case of a 
lost bank note in JMillcr v. llacc, 1 liurr. 452. It can¬ 
not be disputed but that this exchequer bill was made 
to represent money, as much as a bank note or bill of 
exchange. It was given for a debt due from govern¬ 
ment ; it is payable (the blank not being filled up) to 
bearer, and transferrable by delivery ; and is on its face 
made current , and to pass in any of the public revenues , 
or at the receipt of the exchequer. But it has been said, 
these bills are not used as negotiable instruments, as 
bank bills and bills of exchange are; >but are the ob- 
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jects of sale. I <lo not see why they should not ho used 
as negotiable instruments: they are transferred with 
the same facility as other bills ; anti 1 know from tlu- 
legislature that thev may be used in payments, for the 
statutes direct that they should be rocci\ed for taxes. 
We also know that bills of exchange are as frequently 
sold as they are delivered in payment. It is the business 
of bill-brokers to negotiate these sales. But the great 
point is, that they are not like goods taken on the credit 
of the person from whom you receive them, but on that 
of government. The receiver never enquires from 
whom they come, further than to satisfy himself that 
they are genuine bills. Indeed, when they are in 
blank, he has no means of ascertaining from whom thev 
come. How could the defendants, in this case, find 
out tuat this bill had ever belonged to the plaintiff? 
It is the plaintiff's own negligence in not filling up the 
blank, that has rendered it impossible for the defendants 
to ascertain that he had any right to it; and it would, 
therefore, be inconsistent with law and justice that, under 
such circumstances, he should lie allowed to call on 
them to make good the loss that has arisen from the 
fraud of his agent. It seems to be the opinion of Lord 
Chief Justice Lee, who pronounced the judgment of 
the Court of K. B. in Hart up v. Home, 3 Attains, 50., 
that there is no difference between money, bank notes, 
and exchequer bills. Ilis Lordship observes, that Lord 
Holt had decided in Ford v. Hopkins, “ that if money 
is stolen and paid to another, the owner can have no 
remedy against him that received it; but if bank notes, 
exchequer bills, or million tickets, or the like, are stolen 
or lost, the owner has such an interest or property 
in them as to bring an action into whatever hands they 

conic.’' 
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come." Lord Chief Justice Lee says, “ This must mean 
that the owner can bring an action into whatever hands 
they come, \without a valuable consideration paid for 
them; for if it be not thus understood, what Lord 
Holt says here will not agree with his former opinion.” 
This also gives me the authority of Lord Holt for say¬ 
ing that there is no difference between bank notes and 
exchequer notes ; and the same learned Judge has decided 
that bills of exchange pass as money. Should the 
deposit of this bill with the defendants, under the cir¬ 
cumstances in which it was deposited, be considered as 
pledging the bill, that circumstance will make no differ¬ 
ence, if the property in the bill passes by delivery. In 
Collins and Marlin, 1 Bos. S? Pull. 648., a banker pledged 
bills, indorsed in blank, that had been deposited with him 
by a customer. The banker had no authority from 
the owner to part with these bills ; but the Court held, 
that with respect to bills of exchange indorsed in blank 
property and jwssession are inseparable. The pawnee 
had a right to detain the bills until the sum raised on 
them by the bankers was paid. On these grounds, I 
think that a nonsuit should be entered in this case. 


1820. 

WOOKRT 

against 
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Hoi,royd J. It has been long and fully settled, that 
bank notes or bills, drafts on bankers’ bills of exchange, 
or promissory notes, either payable to order and in¬ 
dorsed in blank, or payable to bearer, when taken bona 
fide, and for a valuable consideration, pass by delivery, 
and vest a right thereto in the transferree, without re¬ 
gard to the title or want of title in t'he person transferring 
them. This was decided, as to a bank note, in the case 
of Miller v. Race (a), as to a draft on a banker in Grant 

(a) i Burr. 4SJ. 


v. Vat/g/tart. 
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v. Vaughan (a), ami as to a bill of exchange indorsed in 
blank, in Peacock v. Rhodes. ( b ) Those eases have pro¬ 
ceeded on the nature and effect of the instruments, which 
have been considered as distinguishable from goods. In 
the case of goods, the property, except in market overt, 
can only be transferred by the owner, or some person 
having either an express or implied authority from him ; 
and no one can, by his contract or delivery, transfer 
more than his own right, or the right of him under 
whose authority he acts. But the courts have con¬ 
sidered these instruments, either promises or orders for 
the payment of money, or instruments entitling the 
holder to a sum of money, as being append a ires to 
money, and following the nature of their principal. In 
the one case they are payable to the person, whoever 
he may be, who is the bearer or holder of the instru¬ 
ment ; and so also in the other case, unless the payment 
is restrained by a special indorsement. In Peacock v. 
Rhodes, Douglas 636., Lord Mansfield says, “ The holder 
of a bill of exchange, or promissory note, is not to be 
considered in the light of an assignee of the payee. An 
assignee must take the thing assigned, subject to all the 
equity to which the original party was subject. If this 
rule applied to bills and promissory notes, it would stop 
their currency.” Again, he says, « I see no difference 
between a note indorsed in blank, and one payable to 
bearer.” And in Miller v. Race , speaking of bank notes, 
he says, « They are not goods, nor securities, nor 
documents for debts, nor are so esteemed, but are 
treated as money , as cash in the ordinary course and 
transaction of business, by the general consent of man- 


(«) 3 Jiurr, 1516'. 


(fi) Doug. H36. 


kind. 
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ki id, which gives them the credit and currency of 
money, to all intents and purposes: they are as much 
money as guineas themselves are, or any other current 
coin that is used in common payments, as money or 
cash.” These authorities shew, that not only money 
itself may pass, and the right to it may arise by currency 
alone, but further, that these mercantile instruments, 
which entitle the bearer of them to money, may also 
pass, and the right to them may arise, in the like 
manner, by currency or delivery. These decisions pro¬ 
ceed upon the nature of the property (viz. money) to 
which such instruments give the right, and which is 
itself current; anil the effect of the instruments, which 
cither give to their holders, merely as such, the right 
to receive the money, or specify them as the persons 
entitled to receive it. The question, then, is, whether 
these principles apply to the present case, or whether 
this exchequer bill and the right thereto, follow the 
nature of goods, which, except in market overt, can only 
be transferred by the owner, or under his authority ? In 
order to ascertain that, we must consider the nature and 
effect of the instrument, both as to the property which 
it concerns, 'and as to its negotiability or currency by 
law. In its original state, it purports to entitle the 
holder to the sum of 1000/. and interest; and the ori¬ 
ginal holder may, if he pleases, secure it to himself; but it 
is payable to the bearer, until some name is inserted, and 
when that is done, it becomes payable to such nominee, or 
his order. But if the original holder parts with it or keeps 
it in blank, he by that very act, or by his negligence if 
he loses it, authorises the bearer whoever he may be, to 
receive the money; and so, if he were to insert his own 
name, but indorse it in blank, instead of restraining its 
negotiability, either by not indorsing it at all, or by 

making 
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making a special indorsement, he thereby authorises ana 
empowers any person, who may be the holder bona tide 
and for value to receive it; and he cannot revoke that 
authority, when it has become coupled with an interest. 
The instrument is created by the stat 48 G. <:. 1., ami 
is thereby made negotiable anil current. By section 2. 
the commissioners of the treasury are to make out 
exchequer bills, in such manner and form as they shall 
direct; and after certain tilings are done, to put them 
into circulation. By section 5., they may be paid in to 
the receivers of taxes; and in section 18. are these 
words: “ Anil for the better supporting the currency ol 
the said exchequer bills, and to the end a sufficient 
provision may be made lor circulating and exchanging 
the same for ready money, during such time as they or 
any of them are to be current, the commissioners of the 
treasury are empowered to contract with persons who 
will undertake to circulate and exchange them for ready 
money;” and by section 18., “on proof as therein speci¬ 
fied, if any exchequer bill is lost, burnt, or destroyed, 
and on a certificate obtained, as therein mentioned, the 
commissioners of the treasury arc authorised to pay the 
money, as if the bill had been brought in to be paid off, 
provided the payee gives security to pay into the exche¬ 
quer, for the use of the public, so much as shall be paid 
him, if the exchequer bill shall be afterwards produced.” 
An exchequer bill is, therefore, an instrument for the 
repayment of money originally advanced to the public, 
purporting thereby to entitle the bearer to receive the 
money, put into circulation, and nmde current by law. 

It is not, therefore, like goods saleable only in market 
overt, and not otherwise transferrable, except by the 
owner, or under his authority, but is, in all those several 
respects, similar to bills of exchange and promissory 
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in the First Year of GEORGE IV. 


IS 


notes, and transferrablc in the same manner as they are. 
The case, therefore, stands thus: this exchequer bill 
was a current and negotiable instrument for the pay¬ 
ment of money. Now money passes from one person 
to another, by reason of its currency ; and for that rea¬ 
son only, and not bccausp it has no ear-mark, it 
cannot be recovered from the person to whom it has 
been passed. The exchequer bill, therefore, seems to 
me, upon the same principle, to follow the nature of the 
money for which it is a security. The case of Maclisk 
v. Ekins{a) has been cited, to which this is said to bear 
a resemblance. That case is very distinguishable from 
the present. It was the case of a navy bill, payable 
to the plaintiff, or his assigns, and not to bearer. By 
the very terms, therefore, of that instrument, the holder 
was not entitled to receive the money; and the question 
in that case went upon the ground of the want of an 
assignment; and there, too, the defendant received the 
navy bill under circumstances which shewed that he 
doubted the broker’s authority to dispose of it. Here 
the brokers had a distinct authority to sell, and they 
might have sold the exchequer bill to the defendants as 
their own; jmd this is like the case of a bill indorsed in 
blank, payable to bearer, where the right arises from the 
instrument itself, and it is not necessary to deduce the 
title through the intermediate holders; and in that case, 
Collins v. Martin , 1 lias. t5J- Pull . 648., is a distinct 
authority to shew, that if the party with whom such 
bills are deposited, raise money upon them by pledging 
them with A., the owner cannot afterwards maintain 
trover for them; and the authority of that decision was 
confirmed in Tructtcl v.* Barandon, 1 B. Moore , 5*3. 

!•) Sager, 72. 
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Now if it be clear, that this exchequer bill follows the 
nature of bills of exchange payable to bearer, these au¬ 
thorities are expressly in point to shew, that the brokers 
might pledge this exchequer bill, and by the delivery of 
it transfer the property in it to the defendants. Upon 
these grounds, it seems to me that there ought to be 
judgment of nonsuit. 

Bayley J. This was an action of trover for an ex¬ 
chequer bill. The bill was dated the 12th Mat/, 1S17, 
and purported to be payable out of the first aids to be 
granted the then next session of parliament, and to lu* 
current in any of the public revenues and taxes after the 
5th April. The form of the bill was, “ This bill entitles 
or order to 1000/., with interest at -\d. per 
day*,” and it had a memorandum at the foot, that if the 
blank were not filled up, it would be paid to hearer. 
This bill belonged to the plaintiff) and early in Novem¬ 
ber, 1817 , he sent it to Pawsey and Eaton, stockbrokers, 
that they might sell it on his account, and invest the 
amount in his name in five per cent, stock. They did 
not sell the bill or buy the stock, but deposited it with 
the defendants, who were their bankers, and the defend¬ 
ants, upon the faith of such deposit, carried to the credit 
of Pawsey and Eaton 800/. on the 7 th, and 200/. more 
on the 8th November. On the 27th January, 1818, 
Pawsey and Eaton had exhausted these sums and 300/. 
more to within 46/. 10s., and their balance with the de¬ 
fendants still remains unsettled; and the question is, 
whether this wrongful deposit by Pawseij and Eaton will 
give the defendants a right to withhold the bill against 
the plaintiff, the right owner. Had Pawsey and Eaton 
sold the bill to .the defendants in the usual and ordinary 
course of dealing, there can be no doubt that they 

would 
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would have had good title to the bill, because Pavosey 
and Eaton would have been acting within the scope and 
limits of the authority conferred upon them by the 
plaintiff, which was an authority to sell. The neglect 
of Pawsey and Eaton to apply the money to the purpose 
prescribed, would not have invalidated the defendant’s 
title, unless they had lent themselves to the fraud of 
Pauscy and Eaton , because the sale of the bill was to 
precede the purchase of the stock, and to be an inde¬ 
pendent transaction; and had Pawsey and Eaton sold 
the bill, the plaintiff who trusted them with the applica¬ 
tion of the money must have borne the loss if they mis¬ 
applied it. But though Pavosey and Eaton could have 
conferred a good title by sale, because they were autho¬ 
rised by the plaintiff to sell, the question is, could they 
confer a good title by deposit? A pawnee of goods or 
chattels, or a vendee out of market overt, has in general 
no better title than his pawner or vendor, and cannot 
resist the claim of the rightful owner; but bank notes 
and bills of exchange stand upon a different footing in 
this respect from ordinary goods and chattels. The 
holder, bona fide, and for a valuable consideration, of a 
bank note or. bill of exchange, has a good title against all 
the world ; because, in the case of bank notes, they are 
considered as money, and pass as such, and it is essen¬ 
tial for the purposes of trade, that delivery should give 
a perfect title, and because in the case of bills of ex¬ 
change, this is the law and custom of merchants; and it 
makes no difference in case of bank notes or bills of ex¬ 
change, whether such holder has received them as 
pawnee or otherwise, Collins v. Martin, (a) The ques¬ 
tion here is, whether such a bill as this is to stand upon 
the footing of bank notes or bills of exchange, or upon 


(a) I Bos. <J Full. 048. 
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that of ordinary uooil> and chattels, and it steins to me 
that it stands upon tin' footing of ordinary goods and 
chattels, not upon that of bank notes or bills of exchange. 
The holder of a bank note or bill has, in general, no 
muniment to shew his title; the holder of an exchequer 
bill generally has the broker’s note, stating the fact ami 
particulars of the purchase. If the holder buys of the 
government broker, he gives him a broker’s note; if he 
buys of any other broker, that broker does the same. 
The only case in which he does not buy of a broker and 
get a broker’s note, is where he exchanges at the Exche¬ 
quer an old bill for a new one; but then he will retain 
the note for the bill he gave up in exchange. In this ease, 
therefore, had the defendants asked l*air*ei/ and Eaton 
for their broker’s note, they would have found they had 
no title. Bank notes anti bills of exchange are passed 
from hand to hand, from one proprietor to another, in 
all parts of the kingdom, and arc used as the media of 
commercial payments. The sale of exchequer bids is 
confined, almost exclusively, to London, and to one par¬ 
ticular part of London , the Stock Exchange. That, as 
I apprehend, is the market overt for sale of such bills; 
and a sale there will, I take it, give the same security to 
the buyer which other sales in market overt give. There 
is no market overt for bank notes and ordinary bills of 
exchange, and they therefore require a protection which 
exchequer bills do not. Considering exchequer bills, 
therefore, as differently circumstanced from bank notes 
and bills of exchange, and upon the'same footing as other 
saleable goods and chattels, it follows that a pawnee 
thereof will not have a better title than the pawner. The 
cases to this effect are many, and not disputed. And 
even if this were not the case in general , I think it would 
be so, under the circumstances of this case. Pawsey 

i ? and 
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nad Eaton were stockbrokers; the defendants knew that 
they were so; it is part of the business of stockbrokers to 
sell exchequer bills for others, and when they offered 
this deposit, the defendants should have enquired in what 
character they held this bill; whether as owners or as 
agents, and the result of the enquiry might have been a 
discovery of the truth. It was urged in argument that by 
filling up the blank in the bill, and making a proper in¬ 
dorsement on the bill, the plaintiff might have prevented 
the fraud upon the defendants, and no doubt he might 
if he had inserted his own name in the blank, and had 
indorsed it “ to the vendee of Pavosey and Eaton” but it 
does not follow, because he migh:. have prevented fraud 
by these means, that'he is to bear the loss for not 
having used them. Had such indorsement been usual, 
the neglect to take the ordinary "precaution might have 
thrown the loss on the plaintiff; but to make him bear 
the loss, it should be shewn that that is a common pre¬ 
caution. I think no stress can be laid upon the memo¬ 
randum on the bill, “ if the blank is not tilled up the 

9 

bill will be paid to bearer that does not imply that a 
bona fide bearer shall have a right against the proper 
owner, but‘that payment, under such circumstances, to 
the bearer should discharge government. I lay no stress 
upon Maclish v. Ekins, Say. 73., because there the bill 
was payable to plaintiff or his assigns, and the plaintiff 
had never indorsed or assigned it, or authorised an assign¬ 
ment. In Goldsmyd v. Gaden ( a) the broker had 
bought the navy bills and scrip, as agent for the de¬ 
fendants, and they left the navy bills and. scrip in his 
possession; so that he had all the muniments of title. 
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and common inquiry would not have detected his want 
of title, and it was from want of proper caution, viz. 
the taking of the possession of the muniments from 
him that he was enabled to impose upon the plain¬ 
tiffs. Upon the whole, on the ground that exchequer 
bills are not bills of exchange; that it is not necessary 
for the purposes of trade that they should staml on 
the same footing as bills of exchange; thut in the case 
of exchequer bills, there are muniments of title, which 
will shew in whom the title is; ami that the defendants 
were guilty of negligence in not ascertaining whether 
Pawscy and Eaton had the proper muniments of title : 
I am of opinion, that they have no right to these hills, 
and that the plaintiff is entitled to recover. 

Abbott C. J. I am of opinion that a nonsuit ought 
to be entered. The question in the present case is, 
whether the transfer of the property in an exchequer 
bill is to be governed by those rules, which regulate 
the transfer of property in bank notes and bills of 
exchange, originally made payable to the bearer, or 
become so payable by the effect of an indorsement, 
according to the custom of merchants; 'or by those 
rules which regulate the transfer of the property in 
goods and chattels. If by the former, the authorities 
are clearly against the plaintiff'; if by the latter, they 
are as clearly with him. Upon this question my mind 
has fluctuated; but I am ultimately of opinion that the 
transfer is to be governed by those rules, which apply 
to notes and bills of exchange. I do not rely upon the 
case of Goldsmyd v. Gaden , cited in I Bos. 4' Pull. 649. 
because the facts of that case are not given with suffi¬ 
cient fullness add perspicuity to enable me to judge of, 

the 
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the ground and principle of the decision. But, ah- 1820. 
stracted from authority, 1 think this instrument is of 
the same nature as notes and bills of exchange. Like 
them, it is neither valuable nor useful in itself, as goods 
and chattels, such as a horse, a book, a picture, or a 
pipe of wine, are; it is valuable only as entitling the 
holder to receive, at some future time, a certain sum of 
money, which is a value precisely of the same nature as 
the value of a note or bill. Notes and bills have been 
distinguished from goods in regard to their transfer, for 
the convenience of trade and commerce, and in regard 
to their being mercantile and commercial instruments, 
and by law negotiable. It may be true, that exchequer 
bills are not so frequently negotiated, in fact, as some 
other bills or notes; but I think we are to regard the 
negotiability of the instrument, and not the frequency 
of actual negotiation ; exchequer bills are not made for 
very small sums, and on that account alone they would 
not become the subject of frequent actual negotiation. A 
bank note for 5000/. passes through very few hands; a 
bank note for 51. usually passes through a great num¬ 
ber. Many country bank notes have no ordinary cir¬ 
culation beyond a very narrow district. Bills of exchange 
usually pass through very few hands ; but the character 
of these instruments is in no degree affected by those 
circumstances. In the case of Grant v. Vaughan (a), 
which arose upon a draft on a banker, payable to the 
ship Fortune or bearer, the Court held that it ought 
not to have been left to the jury to say whether such 
drafts were in fact and practice negotiable, for that the 
question whether a bill or note be negotiable or not is a 
question of law. And upon such a question of law, 
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1320. regarding an exchequer bill, I should, looking at the 

' form of the instrument, and observing that the money 

Woom . • • i i 

is to be payable to the bearer, answer, that it is by law 

Poi.lt, . ... . 

negotiable. I believe, also, that exchequer bills are in 
fact negotiated in like manner as other bills or notes, 
though not to the same extent, or among all people 
generally, but confined chiefly to those who deal in 
money. And I have already said, that I think the fre¬ 
quency or extent of actual negotiation is not to be 
regarded. It w'as objected, however, at the bar, that 
there are words which shew, that this instrument was 
not to be negotiable before the fifth of April, which day 
had not arrived when it was deposited with the defend¬ 
ants. But I think the w’ords have no such import. 
They are affirmative that the bill will be received as a 
payment at the Exchequer after the fifth of Aprils 
which may reasonably lead to a conclusion in the nega¬ 
tive, that it will not be received in payment there before 
that day. But compulsion to receive an instrument in 
payment is not by any means requisite to give to it the 
character of a negotiable instrument. No man is com¬ 
pellable to take a bill of exchange in payment. It was 
also objected, that exchequer bills are the subject of 
sale, and usually are transferred by sale. This is true 
in fact, but 1 think the fact does not affect the character 
of the instrument; for bills of exchange also are often 
made the subject of sale, and arc actually transferred 
by sale. For these reasons, I am of opinion that exche¬ 
quer bills are negotiable, and may be transferred in the 
same manner as bills of exchange; and that in those 
bills, as in bills of exchange, the property passes with 
the possession by every mode of transfer, fraud and 
collusion apart. 1 And I think this opinion is most con¬ 
sonant to public policy, which requires the utmost 

facility 
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facility of transfer, because the value is in some degree 
increased thereby; though I should not think myself 
justified in deciding the case upon the ground of public 
policy alone. It will be understood that I have been 
speaking of exchequer bills, in which the blank is not 
filled up with any name, and which, therefore, ac¬ 
cording to the note at the foot, are to be paid to the 
bearer. 

Judgment of nonsuit. 

Batson and Others against Donovan and 
Others. 

D ECLARATION against the defendants, as common A carrier had 

. , „ . . given notice 

carriers, to recover the value ot a parcel, contain- that lie would 
ing 4072 1. in bank notes and bills of exchange, delivered able^o^partSs 
to them for the purpose of being conveyed from Her- e„tereTand leSS 
wick-upon- Tweed to Newcastle-upon-Tyne. Plea not' P 31 ^ for as such; 

J ± ^ and the plain* 

guilty. At the trial, before Baijley J., at the Northum - th ® 

b J ’ . knowledge of 

bcrland Summer assizes, 1819, the jury found a verdict this, delivered 

a parcel, con- 

for the defeqjlant. The facts of the case, and the points taining bank 
left to the jury by the learned Judge, are very fully amoum^wfth- 6 
stated by him, in delivering his opinion; and, therefore, ale carrier"^ 
it becomes unnecessary to state them here. A rule nisi q^coachin 
for a new trial having been obtained in last Michaelmas w,uch tl,e par . rcl 

° was conveyed, 

term, was left, at mid¬ 

night, stand¬ 
ing for some 

Cross Serjt., in Trinity term last, shewed cause, middleofavery 
The defendants, in this case, by their notice, have with a porter, 

who was or¬ 
dered to watch it; during this time tin- parcel was stolen. At the trial, two questions haring 
been left to the jury, first, whether the plaintiffs had been guilty of any unfair concealment^ 
by not informing the carrier of the nature and value of the parcel, and, secondly, whether the 
carrier had been guilty of gross negligence; Held, by three Judges, {Best J. dissentieate,) 
that the direction to the jury was right. 
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1890 * declared, that they would not be liable for parcels of 
— a certain value* unless they were entered and paid for 
agabut accordingly. The plaintiffs, who had frequently sent 
Doxotak. p arce ] s c f value by the defendants, and paid for them 

as such, did not deal fairly with them, in conceal¬ 
ing from them the value of the parcel in cjuestion. 
By that concealment, they deprived the Defendants 
of the increased remuneration, which they were entitled 
to for the increased risk. In Ti/lj/ v. Mon ice (a), the 
plaintiffs had delivered to a common carrier a bag 1 , 
scaled up, which they represented to contain 200/., 
but which, in fact, contained 400/. The carrier received 
10s. per cent, for the carriage and risk of the 200/. It 
was ruled at nisi jirius , that the carrier was answerable 
only for the 200/., because the undertaking was for the car¬ 
riage of 200/., only, and his reward was to extend no fur¬ 
ther than that sum, and it is the reward which makes the 
carrier answerable ; and, since theplaintifis had taken this 
course to defraud the carrier of his reward, they had 
barred themselves of that remedy, which is founded only 
on the reward. In Gibbon v. Pcnjnton (/;), 100/. hid in 
hay, in an old nail bag, was delivered to a carrier, he 
having given public notice, knowledge of which was 
traced to the plaintiff, that he would not be answerable 
for money and jewels, without notice; it was held, how¬ 
ever, that the carrier was not answerable, because the 
plaintiff had been guilty of a fraud, in concealing the 
money from the carrier. Nicholson v. Willan (c), is an 
authority to shew that such notices are legal. In Beck 
v. Evans (</), it was held, that the carrier did not, by 
these notices, protect himself from the consequences of 

(c) Carthew,'485. (6) 4 Burr. 2298. 

(c) 5 East, 507. (U) 16 East, 244. 

his 
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liis own tnisfeazance ; here, however, the loss has arisen 
from the negligence of his own servants, .one of the or¬ 
dinary risks to which a carrier is subject, and from the 
consequences of which he must have intended to protect 
himself, in cases of parcels of value, by his notice. The 
cases decided on the subject of concealment, with respect 
to policies of insurance, apply to the present case, for 
this is in the nature of insurance. Now if the assured 
conceal from the underwriter any fact within their 
knowledge, materially varying the nature of the risk, 
the policy is void. The question whether a carrier has 
been guilty of gross negligence, must, in some degree, 
depend upon the value of the property committed to his 
care; and, therefore, the knowledge of that value is to 
hint of the utmost importance; for that which might be 
considered sullicient care, with respect to property of 
ordinary value, might justly be considered insufficient in 
the case of money or jewels. 

Hullocfc Serjt., J. Williams, and Holt , contra. This 
verdict cannot be supported, because the carrier is 
responsible for all losses happening through his per- 
sonal default, although he may have given notice that 
he will not be answerable for parcels of a given value. 
The first question left to the jury in this case, assumes, 
that persons sending articles of value, are bound to 
give notice of the value to the carrier. That propo¬ 
sition, however, is not supported by any decided case, 
nor is it recognised as the law of England, by any text 
writer. The exceptions to the common law responsi¬ 
bility of carriers, are, where the loss proceeds from the 
act of God or the king’s enemies, to which, perhaps 
may be added, those cases where a party delivering 
goods to a carrier, fraudulently conceals from him their 

C 4 valuer 


1820. 

Batson 

agamtt 

Donovan, 



24 


1820 * 

Batson 

agairut 

Doxotax, 


CASKS in MICHAELMAS TERM 

value, and thereby deprives him of his reward. In 
Kenrig v. Eggleston (a), the plaintiff delivered a box, 
containing 100/., to the carrier, telling him only that 
there was a book and tobacco in the box; and Ilollc C. J* 
held, that the carrier was answerable, for he need not 
inform the carrier of all the particulars of the box, but 
it must come on the carrier’s part, to make special ac¬ 
ceptance. In Morse v. Slue (b), a box with a large sum 
of money was brought to a carrier, who asked the owner 
what was in it; he answered, that it was filled with silks 
and such like goods, of mean value, upon which the car¬ 
rier took it, and was robbed; it was held, that he was 
liable, but it was said, that if the carrier had told the 
owner that it was a dangerous time, and if there was 
money in it, he durst not take charge of it, and the 
owner had answered as before, this would have excused 
the carrier. These cases are authorities to shew, that 
the carrier, in order to excuse himself, must make a 
special acceptance. It is true, indeed, that Lord Majis- 
field\ commenting in these two cases in Gibbon v. Payn- 
ton , said, that he did not agree in the doctrine there 
laid down, for he considered them both as cases of fraud. 
That was also a case of fraud, and the means used to 
impose upon the carrier, were equivalent to an actual 
representation, that the bag contained nothing but hay. 
Here there is no imputation of fraud; negligence in the 
plaintiffs or their servants, in not communicating the 
value of the parcel, is alone insinuated; and the doc¬ 
trine, therefore, laid down by Lord Mansfield , in the 
case last cited, does not apply here. If it be the duty 
of a party to notify to a carrier the value of a parcel. 


(a) AUyn, 93. 


(b) i Vcntrit, 238, 


how 
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how is it possible to draw a line between those cases, 
where such notice is necessary and where it is not? 
Must notice be given when the parcel contains linen or 
muslin, or silk, or only when it contains money or 
jewels. The safe rule to lay down is, that carriers are 
always liable, except in the case of fraud. Secondly, it 
is clear, that a carrier is liable for the consequences of 
his gross negligence, notwithstanding he may have 
otherwise restrained his responsibility by notice; for it 
has been expressly held, that these notices only go to 
protect him in cases of ordinary accidents, and not from 
the consequences of his own misconduct. Beck v. 
'Evans (a), Bodenham v. Bennett (ft), Birkett v. Wil- 
lan (c), are authorities in point, and that being so, it 
follows, that if the defendants were guilty of gross ne¬ 
gligence, the plaintiff's were entitled to recover, although 
they had not disclosed to them the value of the parcel. 
They then argued, from the facts proved at the trial, 
that there had been such negligence in the defendants. 

Cur. adv. vult. 


1820. 

Batson 

against 

DonoyaN. 


The case stood over until this term, when there being 
a difference of opinion on the Bench, the Judges de¬ 
livered their opinions seriatim. 


BestJ. This action was brought against the de¬ 
fendants, as common carriers, to recover a compensation 
for the loss of a box, containing bills and bank notes 
to the amount of 4072/. .which had been lost out of a 
stage coach, of which they were the proprietors. The 
defendants had given notice that they would not be 

(a) 16 East, 244. (6) 4 Price, 31, (c) 2 P. $A. 356. 
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answerable for parcels of value, unit -s entered and paid 
for ns such. The plaintiffs knew <>l this notice. The 
box was left with one of the defendants, at Jicnvitk, 
and booked. Nothing was said at the time of the 
booking* but that it was the box for Newcastle. The 
box was addressed to JVm. Batson and Co. Newcastle, 
and had on it a brass plate with the words “ Batson 
and Co.”, William Batson and Co. were bankers, both 
at Berwick and Newcastle. The coach arrived at Ber¬ 
wick at twelve at night, and remained holt an hour in 
the middle, of the street, which is of the width of 80 yards. 
About a quarter after twelve the box was put into the 
boot of the coach. A porter was ordered to watch the 
coach; but this person was at a considerable distance 
from it, and was so inattentive to his duty that the 
box was stolen from the coach whilst it was so left 


in the street, and so watched by the porter. My Bro¬ 
ther Bayley (who tried this cause) left two questions to 
the jury, viz. 1st, Whether the plaintiff’s dealt fairly by 
defendants in not apprizing them that the contents of 
the box were of great value; 2dly, Whether there was 
in the conduct of the defendants gross negligence. My 
learned Brother told the jury that if they thought the con¬ 
cealment on the part of the plaintiffs was unfair, or that 
the defendants were not guilty of gross negligence, they 
should find for the defendants. My single opinion will 
not affect the rights of these parties; but I feel it my 
duty to make my humble protest against the introduc¬ 
tion of what I think a new principle in the law relative 
to carriers, viz. that the owner of a parcel of value, 
such parcel having nothing in its appearance indica¬ 
tive of its contents being of small value, is bound, 
unasked by the carrier, to state what is its worth. I 


am 
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am also bound to declare, that the directing the jury 
that they must find a carrier guilty of gross negligence 
without any qualification or explanation of what is 
meant by these terms before they fix him with the loss 
of a parcel is going much further in his favour than, I 
think, his liability under the law will warrant. I know 
of no case in which a Judge has told the jury that they 
are to consider whether the owner of a parcel made a 
proper disclosure of the nature of its contents, either to 
a carrier or innkeeper. The novelty of such a direc¬ 
tion is of itself sufficient to make me pause before I 
admit its propriety. A carrier who has given no notice 
is an insurer. Now if a man caused an insurance to 
the amount of 100/. to be effected upon a thing worth 
20,000/., can it be said that it is necessary, at the time 
of effecting the policy, to state to the underwriter the 
value of the thing insured t Yet the large value in a 
small compass may tempt thieves to make attacks in 
rivers and harbours as well as on stage coaches. If the 
underwriter or carrier want information, they must ask 
it; and, according to their discretion, protect themselves 
by warranties or special acceptances. What is to be 
considered as a parcel of such value, or what arc the 
particular articles that require caution to be given to 
the carrier ? Must it be of the value of 1000/. or 100/. 
or 1 01. ? Must it contain jewels or gold ? or is the 
carrier entitled to this indulgence in case a package 
contains silver, or silks, or laces ? None of these points 
have ever been settled, and they would have been 
settled long ago if this direction had been usual and 
proper, and then the decision would have been matter 
of law for the Judge, and not of fact for the jury. If 
any fraud be practised on the carrier, the case would 

be 
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be different; but I cannot consider ihe non-rommuni- 
cation of the contents of a box as any tiling like fraud. 
Any artifice to give the box containing the things of 
value a mean appearance, and thereby to induce the 
carrier to think it of no value, and so prevent him from 
making enquiries, would, I think, be pregnant proof of 
fraud. Before it was the practice for carriers to give 
notice, that they would not be answerable for parcels 
above a certain value, unless entered and paid for ac¬ 
cording to their value, a carrier was an Insurer against 
all losses, except such as were occasioned by the act 
of God, or the king’s enemies. Tin's responsibility 
(as it is said in all the old books) was in respect 
of his reward. That reward must vary, not only 
according to the weight and dimensions of the parcel 
and the distance it is to be carried, but also according? 
to its value. The carrier is entitled to have this reward 
paid to him before he takes the package into his cus¬ 
tody. He always was at liberty to make n special 
acceptance of the goods, and to introduce into the 
terms of such acceptance any reasonable condition not 
inconsistent with his duty to the public. ^ To enable 
him to make a proper charge for the carriage, he is 
entitled to ask of the owner what is the value of the 
parcel. If these are his rights, is it not his duty to 
make these enquiries ? and is he not, like persons in 
any other station, bound to know the duties belonging 
to that station ? Has he then any right to complain 
that information was not given him when he did not 
do what he was bound to do to obtain that information ? 

If carriers will make the proper enquiries of those who 
employ them, they will find they may protect themselves 
agamst frauds and accidents more effectually than by 
notices; for if the answers to enquiries represent the 
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contents of a package as of less value than they are, the 
carrier will not be liable for more than the value stated 
by the owner. If the representation be true, he knows 
the degree of care that such a package requires, and 
what he may reasonably demand as a compensation for 
that care, and the risk that he must run in carrying the 
parcel. Supposing, therefore, the defendants had given 
no notice, the plaintiff's, unasked by the defendants, were 
not bound to say a syllable as to the value of the box. 
The only effect of the notice is to prevent the necessity 
of a particular enquiry in each case. By these notices 
their employers are informed that carriers will not be 
insurers for goods above a certain value, unless paid a 
reasonable premium of insurance. But these notices 
do not affect their responsibility as to negligence or 
misfeazance. It has been said at the bar, that if the car¬ 
rier is informed that it is a parcel of great value, he will 
be more careful of it. I have already said, that if there 
hail been no notice, and the carrier stood in the situ¬ 
ation of an insurer, and he wished to proportion his 
care to the value of his charge and the greatness of his 
responsibility, he is not entitled to such information 
respecting a package, unless he thinks proper to ask 
for it. The notice renders any information as to the 
value of no importance. Having given such a notice, 
he is no longer an insurer, except of parcels under the 
value of 57. Whatever be the value of a parcel deli¬ 
vered to a carrier, who has given such a notice, if he 
and his servants pay that attention to the safety of his 
carriage and; the packages in it, that a coach loaded 
with packages, each being under 57. value, requires, 
he is free from all responsibility. If he or his servants 
fail to pay that attention, and a parcel should be lost in 
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coilsocju en ce of the negligence, > >r that negligence he 
is responsible, whatever lie its .mount. With the 
greatest deference to my learned l.rotlier who tried (lb- 
cause, the jury (being told that they were only to con¬ 
sider the value of the box when they were deciding on 


the damages to be given) should only have been asked 
whether they thought the defendants had sufficiently 
guarded a coach containing muny parcels, each ol small 
value, whilst it was left without horses in the street at 
Berwick. On the second point, 1 am of opinion that 


the jurv should have had some explanation of what is 
meant by gross negligence. Without some explanation, 
they would think that it means conduct highly blame- 
able. Yet something much short of that sort of ton- 
duct will be sufficient to make a carrier responsible. 
He and his servants must take all the care that is 
necessary tor the preservation of the property coin - 
initted to liis charge. They must take the same care 
of it that a prudent man would take of his own pro¬ 
perty. This is the law with respect to all bailees for 
hire or reward. Can 1 say that such care was taken of 
this property when I find the coach was left in such a 
situation in the street, that the owners thought it right 
to place some one to watch it, and that person was 
either sit so great a distance from the coach, or so in¬ 
attentive to lus duty, as to allow persons to go to the 
couch and steal the box. Gibbon v. Puynton ( a) has 
been referred to ; but there is this difference between 
that case and the present, namely, that in that case the 
gold was packed in an old nail bag, which was stuffed 
with hay to give it a mean appearance. The whole Court 


(a) t Jlurr. 2298. 
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very properly considered that this mode of packing so 
vai.table an article was a fraud, and gave their judg- 
m< nts expressly on that ground. There is a difference 
between silence and any act done to conceal. The 
latter may be fraudulent; the former never can. This 
is a case of silence only. For these reasons, I am of 
opinion that there ought to be a new trial. 

Holroyd J. If the carrier had given no notice in 
this case, that he would not be answerable for parcels of 
value, it seems to me that it would not have been the 
duty of the plaintiffs, when they brought goods to him, 
to specify their quality or value; for then it would have 
been his duty to make enquiry, if he either wished to 
have a reward proportionate to their value, or to know 
whether they were goods of that quality for which he 
had a sufficiently secure conveyance: for if he had not, 
he might lawfully have refused to tuke them. In this 
case, however, the carrier had, by his notice, expressly 
refused to accept parcels of value without being paid 
for them accordingly. The reason lor his giving such 
notice is, on account of the risk in the carriage, that 
he may claim an adequate reward lor it, and also that 
he may use due care and be provided with sufficient 
means to guard against any loss. With respect, there¬ 
fore, to the goods which he takes, lie requires a remu¬ 
neration in proportion to the value. Now the plaintiffs, 
knowing this, delivered the box in question, containing 
notes and bills, which the carrier had, by his notice, 
refused to take, unless entered and paid for accordingly, 
and they delivered it without giving him any information 
as to its contents, lhey held it out, therefore, to him as 
an ordinary article, which he would have no objection to 

take 
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take as of course. 


That is a matt rial circumstance in 


this case, and makes it very distinguishable from those 
cases where no notice is given by the carrier, or it given, 
is not known by the plaintiff’s; for unless the notice had 
been brought home to their knowledge, they would be 


in the same situation as if there had been no notice u 
all. In cases where the carrier has not given notice, or 
where the notice does not come to the knowledge of a 
plaintiff, lie holds himself out, as a common carrier, to 
take goods in general; and he would then be bound to 
enquire the value, cither if he expects an additional 
reward, or if lie has any ohjccion to carry any parti¬ 
cular article. But that reason does not apply to a ca>e 
where the owner of the goods hail notice that the carrier 
would not be responsible for goods of a particular de¬ 
scription. Perhaps, indeed, the carrier might not have a 
right absolutely to refuse taking goods of this descrip¬ 
tion. I by no means say that he has. ft has been laid 
down, that where a carrier lias convenience to carry 
goods, he cannot refuse to take the goods of any par¬ 
ticular person; and, possibly, an action might lie 
against him if he refused to take such goods, without 
a sufficient reason for the refusal. It would, however, 
be a reasonable excuse for not carrying goods of grea 
value, either if it appeared that the carrier did not hold 
himself out as a person ready to convey all sorts of 
goods, or that be had no convenient means of conveying 
with security such articles. And so it was held in 
Jackson v. Rogers, (a) Here the plaintiffs knew that the 
carrier refused to take goods of this quality, unless 
entered and paid for accordingly; and yet they delivered 


(«) 2 S / tour . 327. 
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them as things which the carrier was to take as of 
course. Now, I think it was the duty of the plaintiffs, 
in bringing such articles to the carrier, not to deliver 
them as ordinary goods, but to inform him of their 
nature and value; and the not doing so appears to me 
as direct an act of concealment as that in the case of 
Gibbon v. Paynton , where the circumstance of placing 
money and other valuable articles in hay, so as to make 
the carrier believe that no such articles were there, was 
held to be a fraudulent concealment. For a con¬ 
cealment may be effected not merely by direct acts 
done by a party himself ; but likewise by his not doing 
what it is his duty to do, and, by that, deceiving the 
person to whom lie brings the goods. Here, the owner 
of this valuable property delivered it as an article re¬ 
quiring no extraordinary care; he held out, there¬ 
fore, to the carrier, as plainly as if he had told him 
so, that these were goods which the carrier would not 
object to take on the ordinary terms, and that he was 
to consider them as such. The carrier had, then, every 
reason to think that they were articles to which the notice 
did not apply; for, otherwise, he would have had a right 
to expect that their quality would be specified. And 
why was the nature of the goods not mentioned ? Be¬ 
cause the carrier would either have refused to take the 
goods, or, if he did consent to carry them, would have 
demanded a higher premium. The owner of the goods, 
therefore, withheld that knowledge which it was his 
duty to have given, and that in point of law was a con¬ 
cealment on his part. Then the question arises, whe¬ 
ther there was a misdirection. The learned Judge left 
two points to the jury ; 1st, Whether tlj£re was negli¬ 
gence in the plaintiffs’ not specifying the contents of the 
VoL. IV. D box 
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box to the carrier; 2dlv, whether there was gross 
negligence in the defendants. With respect to the 
first, I think it was the plaintiffs’ duty to specify the 
contents, and that it was a fraud and deceit in law on 
his part in not doing so. lu niv opinion, the carrier 
cannot be considered as having consented to receive and 
carry these articles, by reason of the notice which he 
had given, anti his ignorance of their quality. I think, 
therefore, he is not answerable as a carrier, nor even as 
a bailee, on account of the legal lratnl of which the 
plaintiffs were guilty. The maxim, “ Ex dulo undo 
non oritur actio,” appLic- to this case. The second 
question is, Whether there was gross negligence on the 
part of the defendants. 1 think that question was 
properly left to the jury, ami that w e cannot say, upon 
the evidence, that thev have drawn a wrong conclusion. 

I think, therefore, that the verdict ought to stand. 

Bayley J. The box, in this ease, contained bills, 
cheques, and notes of the value of -107 21. The defend¬ 
ants had given notice that they would not be answerable 
for parcels of value unless they were entered and paid 
for as such. The plaintiffs knew of this notice. The 
box was left with one of the defendants at Hemic/, with 
no other observation than this, “ It is the hox for Kcxv- 
castlc.” Nothing was said as to what it contained, nor did 
any of the defendants know it contained articles of value. 

It was directed, “ Win. liaison, Newcastle,” and had on 
it a brass plate, “ Jim. Batson and Co.it was locked 
and corded, not scaled. If. Batson ami Co. were 
bankers at Berwick and Newcastle. The coach arrived 
at twelve, and stayed at Berwick half an hour; it stood 
in the middle of the street, about thirty yards from the 

paye- 
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pavement. About a quarter after twelve, the box was 
put into the boot of the coach, and a porter watched 
the coach; but he was not so attentive as he might have 
been, and the box was probably stolen from the boot 
whilst he was upon the watch, by some person who con¬ 
trived to elude his notice. The horses were brought to 
the coach about ten minutes after the box was put in, 
and till that time nobody was with the coach, except the 
porter. There was no misfeasance in the defendants or 
any of their servants. I left, 1 believe, these two ques¬ 
tions to the jury. First, whether the plaintiffs dealt 
fairly by the defendants, in not apprising them that the 
box contained articles of value; and, secondly, whether, 
in the ca<o of a parcel of such value as the defendants 
might fairly expect this to be, there was gross negligence 
in the defendants; and I rather think I left those ques¬ 
tions in such a way, that unless the jury were with the 
defendants on both, they should find for the plaintiffs; 
but I am not confident upon that point. And unless the 
first of these points, that the plaintiff's did not deal fairly 
by the defendants, in omitting to apprise them of the 
value of the box, will, under the circumstances of this 
case, sustain the verdict, I think there ougiit to be a new 
trial. This was a case of negligence only, not of mis¬ 
feasance. Such w r ant of fair dealing on the part of the 
plaintiffs is an answer to the action. There may be two 
objects in such a notice as this; the one, to secure to the 
coach- proprietor a compensation proportional to his risk; 
the other, to enable him to put parcels of the greatest 
value in a place of the greatest security. The risk 
upon a parcel of great value, is greater than that upon 
a small one. The value is a temptation to thieves to 
make attempts which, but for that value, they would not 
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make. The omission, therefore, <> apprise the coach- 
proprietor of the value, operator. in two ways. It deprive- 
the proprietors of the extra compeu- atiuii they ought to 
have, and it prevents them from taking that < xtraor- 
dinary caution which, upon a parcel of extraordinary 
value, they naturally would take. The value is an ingre¬ 
dient to be taken into consideration upon the question of 
gross negligence; for that may be gross negligence in 
the case of a parcel of extraordinary value, which, in the 
case of another parcel, would not be so. The trusting a 
parcel of 5000/. or 10,000/., for a moment, out of the per¬ 
sonal care and superintendance of a trust-worthy servant, 
would, if it were stolen during that interval, be gro-s ne¬ 
gligence; but the trusting a parcel of 10.v. value in the 


same way would not. Why ? because parcels of great 
value are a great temptation to thieves to be on the watch 
for them; parcels of small value are not. In the case of 
a box or parcel known to be of great value, the pro¬ 
prietors may take the extraordinary care of putting it 
into the personal charge ol the coachman or guard, or 
even of sending a special messenger with it, or going 
with it themselves; and these are precautions which, in 
the case oi a thing of ordinary value they would not 
think of taking. Now, if a plaintiff, by omitting what 
he ought to do, prevents a defendant from taking that 
extraordinary care which, but for that omission, he 
probably would have done, has he a right to complain ? 
To what is the loss to be ascribed ? To his omission. 
It is upon him, therefore, that the loss ought to fall. 
Had the defendants been apprised that this box con- 
. tained the value of 4072/.; that so very large an induce¬ 
ment was held out to thieves, and that the loss of it 
would make them answerable to that extent, can any 
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one believe that they would not have taken more care of 
it, than they did ? Then the persons who prevented 
them from taking this extra care, viz. the plaintiffs, ought 
to bear the loss. Again, if this parcel had been of the 
value of 51. only, it probably would not have been lost. 
The temptation to thieves would have been less. The 
value, however, makes it above an ordinary risk. Now 
the holding out as an ordinary risk what is really an 
extraordinary one, is a legal fraud, “ dolus malus,” and, 
«* ex dolo malo non oritur actio.” A carrier is, to a cer¬ 
tain extent, an insurer, and concealment, if it varies the 
risk, discharges the underwriter. The value here does 
increase the risk; that value is concealed, it is concealed 
wrongfully ; then why is the defendant to be liable ? The 
case of Gibbon v. Paynton (a), seems to me to come very 
near the present case. There 100?. was hid in some hay 
in an old nail bag, and was sent by the coach. The pro¬ 
prietor had given a notice that he would not be answer¬ 
able for money, unless he had notice what it was; the 
plaintiff knew of the notice, but did not apprise the pro¬ 
prietor that there was money in the bag. The jury found 
for the defendant; and on a rule nisi for a new trial, and 
cause shewn, the Court held the verdict right. Lord 
Mansfield, said, “ A common carrier, in respect of the 
premium he is to receive, runs the risk of goods, and must 
makegood the loss, though it happen without any fault in 
him, the reward making him answerable for the safe de¬ 
livery. His warranty and insurance is in respect of the 
reward he is to receive, and the reward ought to be pro¬ 
portionate to the risk. If he makes a greater warranty 
and insurance, he will take greater care, use more caution, 

(a) Burr. 2298. 
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and be at the expense of more guards or other methods 
of security; consequently, if the owner of the goods 
have been guilty of a fraud upon the carrier, such fraud 
will excuse the carrier. And here the owner was guilty 
of a fraud upon him: he meant to cheat him of his hire.” 
Mr. Justice Yates said, “ A common carrier insures 
goods, but he ought to be apprised what it is he under¬ 
takes, and then he will, or, at least, may , take proper 
care. But he ought not to be answerable where he is 
deceived. Here he was deceived.” Mr. Justice Aston 
said, “ It manifestly appeared that this was money 
sent under a concealment of its beitm monev. The true 
principle of a carrier’s being answerable is the reward ,• 
and a higher price ought, in conscience , to be paid him 
for the insurance of money, jewels, and valuable things, 
than for insuring common goods of small valueand the 
rule was discharged. This case comes so near to the pre¬ 
sent, that I can hardly distinguish it. The plaintiffs 
here concealed: the defendants had not their due reward; 
the defendants were deprived of that which, according to 
this case, is the foundation of the carrier’s liability, viz. 
a reward proportionable to the risk ; and by not: being 
apprised of what they received, they were not put upon 
their guard to take what, with reference to this article, 
would have been proper care. In Clay v. Willan (a), 
where the notice was that cash would not be accounted 
for, if lost, of more than Si. value, unless entered, and 
one penny insurance paid for each pound value, and 
the plaintiff knowing of the notice, sent a parcel of light 
guineas, without stating what they were, the defendants 
were held not to be liable, even to the extent of 51. The 

(«) 1 II. Mack. 298. 
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reasons are not given, but it probably went upon the 
construction of the notice. Izell v. Mountain (a) is ex¬ 
actly to the same effect. In Clarke v. Gray (£), a notice 
“ that no more than 51. will be accounted for, for any 
goods or parcels, unless entered as such, and paid for 
accordingly,” was held to leave the carrier liable 
only to the extent of 51. in respect of goods of 
higher value. In Harris v. Packwood (r), Lawrence J. 
noticed at the trial, that there was good reason 
why a carrier should be made acquainted with the 
value of the goods, that he might take the greater pre¬ 
caution against fire, or greater force to resist felons; and 
on the rule nisi to enter a nonsuit. Heath J. observed, 
that in some carriages there are particularly safe places to 
deposit jewels and articles of superior value, when known 
to be such: and Lawrence J. said, there was nothing 
unreasonable in a carrier requiring a greater sum, where 
he carried goods of a greater value, for he is to be paid 
not only for his labour in carrying, but for the risk he 
runs, which is greater in proportion to the value; and 
the defendant having given a notice, which the plaintiff 
knew, the rule was made absolute for a nonsuit. Bignuld 
v. Waterhouse (d), contains a similar doctrine; but there 
was another point, that the contract was with one of the 
defendants alone, and not with the firm, and, on that 
ground alone, Lord El ten borough's opinion proceeded. 
These authorities induce me to think, that the defendants 
had a right to be apprised by the plaintiffs, that this box 
contained articles of value, and that the plaintiffs’ neglect 
in this case, there being no misfeasance on the part of the 
defendants, is an answer to the action. The authorities 
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rtJJw} ///xw tor/beptamtjJJs, are, as jt seems to me, cases 

of misfeasance. Ellis v. Turner (a), was the case of wrong¬ 
fully carrying the goods beyond the place at which they 
were to be delivered; they were to be delivered at Stock- 
•with , between Hull and Gainsborough , and were carried 
beyond Stoclmith. Beck v. Evans ( b) is put by Lord El- 
lenborough , distinctly, as a case of misfeasance: there the 
carrier wrongfully drove on a cask of brandy, when he was 
told it was leaking. Birkett v. Willan (c) was a case of 
misfeasance also, for that was a wrongful delivery to a per¬ 
son who had no colour for receiving. In Bodenham v. 
Benn-ett (d) the defendant’s bookkeeper knew at the time 
he received the parcel that it contained Welch notes, 
and yet he demanded no extra-payment: it did not 
appear that plaintiffs knew of the notice, and the Court 
thought that the parcel was carried beyond its des¬ 
tination, which would make it a case of misfeasance. 

In Smith v. Home {c), the parcel was not of extra¬ 
ordinary value. The question of fair dealing, in not 
specifying the value, was never raised, and the de¬ 
fendants sent their goods for delivery in London by a 
cart, which had only one person to attend it, which 
might be deemed misfeasance, it being the general cus¬ 
tom to send two persons with such carts. Upon the 
ground, therefore, that the defendants ought to have 
been apprised of the value of this box, and were not, 
that the plaintiffs were guilty of misconduct in this re¬ 
spect, that the plaintiffs’ neglect deprived the defendants 
of the compensation they ought to have received, and 
prevented the defendants from taking the care which 
they otherwise would have done, and that the value of 

(n) 8 T. It. 531. (6) 16 East, 244. 

(c) 2 A. 356. {<*) 4 Price, 31. 
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the parcel increased the probability of loss, I am of 
opinion that the plaintiffs’ neglect is, under the circum¬ 
stances of this case, a bar to the action. 
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Abbott C. J. I am of opinion that the case was 
properly left to the jury by my learned Brother at the 
trial, and I think the verdict of the jury warranted by 
the evidence. It is unnecessary for me to repeat the 
facts. The main objection to the Judge’s direction is, 
that he desired the jury to consider whether there had 
been any thing like unfair dealing or want of proper 
caution on the part of the plaintiffs. It cannot be denied, 
that if the owner of goods deceive the carrier as to their 
quality and value, he shall not hold the carrier respon¬ 
sible. This is laid down in Gibbon v.Paynton («), and the 
cases there cited. In that case money was sent hid in 
hay in an old nail-bag, by a person who did not disclose 
the contents of the bag, and was not asked to do so, and 
who knew the carrier had given notice that he would not 
be answerable for money, unless he should have notice 
that money was delivered to him. In the present case 
bank notes, in a box, are delivered to a carrier, without 
disclosing the contents of the box, the carrier having 
given notice that he will not be answerable for notes un¬ 
less entered and paid for accordingly, and the plaintiff 
being acquainted with such notice. Thus far, therefore, 
the two cases appear to me to be very little different 
from each other. In the case of Gibbon v. Paynton , 
however, there was no proof of particular negligence 
on the part of the carrier; whereas, in the present case, 
it is contended, and probably rightly so, that there was 


great 
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1820. great negligence on the part of the carrier; the coach 
having been left standing for some space of time at. 
midnight in the middle of a wide street, and no guard 
or watchmen within some yards ol it, the box in ques¬ 
tion having been put into the boot. And it was con¬ 
tended, that for such gross negligence the carrier must 
answer, notwithstanding his notice, and the manner in 
which the box was delivered to him; and the case of 
Bodcnham v. Bennett, was cited and relied upon. But 
in that case there was reasonable evidence that the 
driver knew the (junlity of the parcel; in the present 
case, I think such evidence is wanting. Now the degree 
of care that a man may be reasonably required to take 
of any thing, depends, in my opinion, upon the quality 
and valpe of the thing, and the temptation thereby 
afforded to theft. Magnet perieulo custoditur quod 
multis placet. And it cannot, I think, be denied, that 
a small box containing bank notes or money affords 
much greater temptation to theft than a parcel of equal 
size containing less valuable articles, or a larger and more 
bulky parcel of considerable value, a small box being a 
thing easily removed and concealed, and notes being 
things easily disposed ofj and made profitable to a 
thief. If the carrier had known the contents of this 
box, he certainly ought to have placed it in a less 
exposed part of his carriage, or to have caused the car¬ 
riage to be better watched ; he ought to have done so; 
probably he would have clone so: I cannot take upon 
myself to say that he would not. And I think an op¬ 
portunity of doing so ought to have been given to him 
by some intimation of the contents of the box that he 
was required ty convey. The negligence of the ser¬ 
vants of common carriers has been for a long time a 
subject of frequent and just complaint, and it is the 

duty 
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duty of Courts, as far as shall be consistent with justice 1820 . 
and law in each particular case, to follow up the good ^ 

old principle of the common law, and do every thing that against 
may induce greater care and attention. But we must 
not, where a notice like the present has been given, 
require more care at their hands than may reasonably 
be required, adverting to all the particulars of the case 
before us. And I think we should do this, if we were to 
say that the jury might not have been reasonably desired 
to consider the conduct of the plaintiffs in this trans¬ 
action, or that the conclusion which the jury have drawn 
in favour of the defendants was not reasonably war¬ 
ranted by the evidence before them. I am, therefore, of 
opinion that the rule ought to be discharged. 

Rule discharged. 


Holroyd against Breaiie and Holmes. 


Monday, 
Kovembcr 6th. 



ARKE had obtained a rule nisi, for referring it 
back to the Master, to review his taxation of costs 


In trespass, two 
defendants ap¬ 
peared by the 


. . . . . . same attorney, 

in this cause. It was an action 01 trespass against the and pleaded, 

two defendants, who pleaded, first, the general issue, sue, and' h’d,^' 

and, secondly, separate justifications. At the trial, a cathm^^r'ob- 

verdict was found for the defendant, lirrarr, generally, tallu ‘ l1 ® vertlu 't 

° * generally, and 


and against the defendant, Ilohncs. upon the general obtained a 

® " verdict on his 

issue: but for him, upon his plea of justification. Three justification, 

but the plaintiff 

points were made, in the application for a rule nisi: succeeded 

against him on 
the general 

issue: Held, 1st, that It. was not entitled to any costs on the issue found for him; 2d, 
that the Master, in taxing si .'s costs, was right in allowing only one-half of the attorney’s 
costs for appearance, <ltc. ; 5d, that the costs due from the plaintiff to A. could r.ot be set 
off against the costs due from Jl. to the plaintiiT. 


First, 



44 


CASES is MICHAELMAS TERM 


1820 . 

Hotnovn 

agaimt 

Suau. 


First, that the Master had improperly allowed to llreare 
only half costs, in consequence of his having appeared 
by the same attorney, as Holmes. Secondly, that the 
Master had allowed the plaintiff* full costs against Holmes, 
but had refused to allow to Holmes the costs on the issue 
found for him; and, thirdly, that the costs allowed to 
Breare ought to be set off* ugainst those to be paid by 
Holmes. 


Tindal now shewed cause, and contended, as to the 
ffrst objection, that in this case, the Master had followed 
the ordinary course, and that being a reasonable one, 
the Court would not, upon the present occasion, make 
any rule to alter it. As to the second point, he relied 
upon Post an v. Sfamvai/ (a), as expressly in point. As to 
the third point, if the sel-ofFcontended for were allowed, 
it would deprive the plaintiff’s attorney of his lien ; and 
he cited Mordccai v. Nutting, {b) 


Parke, in support of his rule, stated, that he did not 
mean to press the first point, which was entirely a 
matter for the discretion of the Court. As to the 
second point, he admitted, that he could not distinguish 
the case from Post an v. Stairway. Ii; therefore, the 
Court felt themselves bound by that authority, the rule, 
upon this point, must be discharged. But in that case, 
the judgment of Lord FMcnborough proceeded entirely 
upon the practice of the Court. This, however, is not 
a matter of practice, but a right, depending on the true 
construction of the statute 23 Hen. S. c. 15. & 1. If, 
therefore, the Court see, that the construction hitherto 

(<*) S East, get. (6 ) Barneh Hs , • 
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adopted in practice, be wrong, they will, notwithstand¬ 
ing the practice, give to the defendant that which is his 
right. The words of the statute are, “ That if any verdict 
happen to pass, by lawful trial against the plaintiff, in 
any action, the defendant shall have judgment to recover 
his costs; and the statute of 4 Jac. c. 3., which extended 
the statute of Hen. 8., is to the same effect. Now here, 
there was a verdict upon the justification; and the de¬ 
fendant, therefore, is entitled to have judgment entered 
for him for those costs. It may, however, be said, that 
the statute only applies to cases where the plaintiff ob¬ 
tains no verdict, and that it would be inconsistent to have 
two judgments on the record. But Day v. Hanks («) is 
an authority to the contrary of the first of these ob¬ 
jections, and Winnurd v. Foster {b) shews, that two judg¬ 
ments may be entered upon the record ; and these autho¬ 
rities were not referred to and fully considered in Postan 
v. Stanicay. As to the third point, the lien of the at¬ 
torney applies only to cases where there are distinct 
actions, but not to a claim of set-off, where the whole 
arises in the same action: and lie referred to Schoolc v. 
Noble and Others (r), and Cavslhorn v. Thompson, (d) 

Bayley J. The principal question in this case is, 
whether or not the Court now may give a judgment for 
costs to be paid by the plaintiff to the defendant, upon 
the issues found for him, as well as a judgment for the 
plaintiff for his damages and costs. Now that question, 
as it seems to me, was expressly determined in the case 
of Postan v. S/amvay, where the defendant, having 

(a) 3 T. Ii. tiZC). (/») 2 Lulu-. 1190. 

'(c) 1 If. lit. 23. ( it) till thick on Costs, 471. 2ded: 
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pleaded three pleas, two issues were found for the plain¬ 
tiff; and on the third issue, which applied to a part 
only of the plaintiff’s demand, a verdict was lound for 
the defendant. It appeared, therefore, that the plaintiff 
had, upon the third issue, unnecessarily carried the de¬ 
fendant down to trial. The Court entered into the 
question, and decided, that the defendant was not en¬ 
titled to have any judgment entered for him. I hat has 
been the course of proceeding in this Court, as far back 
as memory or precedent can go. Xo instance to the 
contrary has been cited, except ff'i/iunn / v. Foster. 
That, however, was a case* of replevin, where both 
parties are actors; and there the' defendant, as it ap¬ 
peared, made an avowry, and claimed a return. Now, if’ 
the distress, as was the case there, were good only as*to 
part, the plaintiff would be entitled to damages, and the 
defendant would be entitled to a return of the part lor 
which the distress was good, and to damages consequent 
upon that return, so that there might be two different 
judgments properly entered upon the record. Upon 
this ground it seems to me, that that case is distinguish¬ 
able from the present, and Fast an v. Stairway being 
directly in point, we are not warranted in departing 
from the authority of that ease. Upon the other point, 

I have no doubt that the Master lias exercised a sound 
discretion ; and as to the liberty of setting off the costs 
against each other, that cannot be allowed, because it 
would destroy the lien of the plaintiff’s attorney. The 
rule must, therefore, be discharged. 


Best J. I am not disposed to disturb the practice 
which has prevailed as to the allowance of costs by the 
Master, where two parties appear by the same attorney. 

It 



47 


in the First Year of GEORGE IV. 


It seems to be a reasonable and proper rule. As to 
the second point, I think the case in Lutwyche is clearly 
distinguishable from the present, upon the ground 
pointed out by my Brother Bayley. But even if that 
were not the case, I should adhere to the authority of 
Postan v. Stairway in preference to it. Upon the third 
point, the cases cited are distinguishable upon this 
ground, that there the application was made on the 
part of the plaintiff and upon an affidavit, in the first 
case, that the two defendants, who had suffered judgment 
to go by default, had acted under the authority of the 
other defendant, who had obtained the verdict, and that 
the latter had undertaken to pay their damages and 
costs. Here, however, the application is on the part of 
the defendant, and, if we were to grant it, we should 
disturb the lien to which the plaintiffs attorney is en¬ 
titled. The rule, must, therefore, be discharged, and 
with costs. 

Rule discharged with costs, (a) 


1820. 

Houtoro 

against 

Bueare. 


(u) Abbott .T. and Holroyd J. were absent in the House of Lords. 


Iii the Matter of the Executors of Aitkin, Wednesday, 

_ . November 8tli. 

deceased. 


QCAllTJ'.TT had obtained a rule, calling upon Mr. 


Blamin '., an attorney of this 


court, to shew cause 
why he should not deliver to the attornies of the exe- 


Whcre the em¬ 
ployment of an 
attorney is so 
connected with 
his professional 
character as to 

afford a presumption that his employment waf in consequence of"that character, the Court 
will interfere in a summary wav to compel him faithfully to execute the trust reposed in him ; 
anti therefore, where an attorney was implored In -I. to collect and get in the effects due 
to him as admiinifiMor of anotinr person, the Court compelled the attorney to render an 
account to the executors of .til the monies. lie. received by him, although lie had never , 
been employed by A. or his executors to conduct any ?uit in law or equity on Ins or their 
behalf. 


tutors 
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1820. enters of John Aitkin his bill of cos:-;, in relation to busi- 
ness done for the said John Aitkin , deceased, ns adininis- 

In the Matter of 

Aitun. trator of George Aitkin , deceased; and also an account 

of his receipts and payments in respect of the estate of 
George Aitkin s and why he should not pay over the 
balance in his hands, and deliver up all deeds, papers, 
and writings in his custody or power belonging to the 
said executors. It appeared from the affidavits that Mr. 
Blamire had been employed by John Aitkin as his 
attorney and agent, to collect and get in the effects of 
George Aitkin, and that he had received considerable 
-sums of money on that account: that repeated appli¬ 
cations laid been wade by the executors of John Aitkin 
tor this account , and for his bill of costs relating thcre- 

tOS which h:id !lli ljoc » ineffectual. The affidavits in 
answer stated, that Mr. Blamire never wa.s employed 
either by John Aitkin or by Ids executors in prosecuting 
or defending any cause or suit, or other proceeding in 
this court, or in any other court of law or equity. ° . 


UMedale shewed cause, and contended that this was 
an answer to the present application; and lie cited Cocks 
v. Harman (a), where an application for a rule upon 
the defendant, to deliver up to the plaintiff’ an account 
similar to the present, was refused. And in Ex parte 
Lowe (6), a similar application was refused. 


Scarlett > conlr *- If this rule be made absolute, it will 
be for the advantage of the attornies themselves, for it 
will prevent them from having it in their power to do 
that which is wrong, and the exercise of this summary 


(«) 6 East, 404. 


(*) 8 East, 237. 


juris- 
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jurisdiction over them, as officers of the Court, will be 
equally for the advantage of tlie public; and he cited 
Hughes v. Mayre (a) and Strong v. Howe (b), where the 
Court compelled an attorney to deliver up deeds en¬ 
trusted to him by his clients; and he contended that no 
distinction could be made between the delivering up of 
deeds and the payment of the money in dispute. 

Abbott C. J. The question in this case is, whether 
tlife Court will compel an attorney to do that which in 
justice he ought to do. Now the rule by which the 
Court are to be governed in exercising this summary 
jurisdiction over its officers seems to me to be this; 
where an attorney is employed in a matter wholly un¬ 
connected with his professional character, the Court 
will not interfere in a summary way to compel him to 
execute faithfully the trust reposed in him. But where 
the employment is so connected with his professional 
character as to afford a presumption that his character 
formed the ground of his employment by the client, 
there the Court will exercise this jurisdiction. And the 
case where the Court compelled the attorney to deliver 
over deeds, placed in his hands for the purpose of 
making a conveyance, proceeds upon this ground. For 
inasmuch as a conveyance requires knowledge of law, 
the trust is reposed by the client in the party, in respect 
of his being an attorney. I am of opinion that the facts 
in this case bring it within this rule, and that the rule 
ought to be made absolute. 

Rule absolute. 

(n) 3 T. R. 275. (A) 1 Slrau. C21. 


Vol. IV. E 


i9 

1820. 

In the Matter of 
Aitkin. 
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Thursday, CrAWSHAY Uiul OtllClS (tgdiist IloMFKAY Mill 

November 9th. . 

Others. 


Tiro wharfage, TP ROVER for iron. Plea, general issue. At the trial 

\c. iluo upon X , . . at ,, i ' I 

goods imported at tllO lust sittings at (rtuld/ht^ nunHc* /In t V . 

emir-oof tnulo, it appeared that the iron in question had been imported 

JoHel^flho 11 ’ by Messrs. Tutth- ami Co., ami l.mder! at l )eti ndaiit 

Swit>g l ;hi <! hn- wharf on the 11th October. On the I Atli (ic;„t» r the 

portaiioir. wl.t- | ntii jv purc l ul sed the same of Tot tic and Co., and the 
tlicr the goods lx 

were in the order for delivery of it was given, and the price paid 
mean time re- * . . „ 

~ moved or not. (q Tot tic and Co. by the plaintiffs on the following 
The goods * , .. , 

were sold to A., day. A part of the iron was subsequently delivered 
the to the plaintilis at different times, till March following, 
™oru-T became when, in consequence of Tot tic and Co. having become 
Jleht"that bankrupts, the remainder of the iron, amounting to 

there wa-. no about MO toils, was detained bv tin: defendant-, who 

good, lor the claimed a lien upon it for their charms in respect of 

wharfage. &c. ‘ ‘ 

as against A. wharfage, iScc. These charges tunounted to about 

and the course of dealing proved as to them wa, that 
they were usually paid by the merchant importer at 
the Christman following the imjrortution, whether the 
iron had been removed in the mean time or riot. Upon 
the trial, the Lord Chief Justice was of opinion that the 
defendants were not entitled to a lien upon the iron for 
these charges; and the jury, under his direction, found 
a verdict for the plaintiffs. And now 


Marryat moved for a rule nisi to set aside this verdict, 
and to enter a nonsuit. If in this case the usual time 
for payment of the charges upon the iron had not ar¬ 
rived, the case would be very different. Here, however. 
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it had expired, and the money was demandable at the 
time when the lien was claimed, and this brings the 
case within the authority of Stevenson v.Blakelock (a), in 
which this very distinction was taken, between that case 
and Cowell v. Simpson. {(>) It was, indeed, formerly laid 
down, in Bremin v. Currant (c), that wherever there was 
a special agreement, there could be no lien ; but that 
must now be taken subject to the observations made by 
Gibbs C. J. in Hutton v. Bragg (d ), where he cites 2 Roll. 
Ah. !>2. M. pi. 2. 6., and Cro. Car. 271., and Yelv.66.; 
anti there that learned Judge expressly guards against 
the being understood as saying that the lien which had 
been taken away by an agreement to pay in bills would 
not be restored after those bills had been dishonoured. 
And in Chase v. Wcstmore (e) this Court held, that an 
agreement to pay a miller in a particular manner did 
not deprive him of his right of lien. Here, perhaps, 
in the interval between October and Christmas the de¬ 
fendant’s right of lien was suspended; but upon the 
failure of To/lie and Co. to pay at that time, the right 
of lien was restored. 


1820. 


Crawshat 

against 

IIoMFBAY. 


Abkott C. J. I think we ought not to grant any 
rule in this case. It is distinguishable from the autho¬ 
rities which have been cited. Here it is clear that, at 
the time when this iron was originally purchased by the 
plaintiffs, these defendants had no lien upon it for these 
charges. Now can it be contended that after this a lien 
upon these goods, the property of the plaintiffs, is to 
arise from a subsequent default in payment by other 

in) I M. iji- S. 535. 

(<•) Hull. A’-1*. 45. 

(r) SMw.N.F. 1322, 


(7.) 16 Vrs. jun. 275. 
yd) 2 Marsh. 345. 
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persons. I think it cannot; and, therefore, retain my 
opinion at the trial, that the plaintiffs are entitled to 
recover. 

Bayley J. According to the usage of trade, it ap¬ 
pears that in this case a specific time is given to the 
merchant importer for the payment of these dues. The 
iron in question, which originally belonged to Tot tie 
and Co., was by them sold to the plaintiffs in October, 
and at that time the plaintiffs had clearly a right to the 
delivery, without any lien being claimed by the de¬ 
fendants. Ill consequence of this, on their application, 
a great part of it is delivered. How, then, can the non¬ 
delivery of the remainder, till after the debt due from 
Tottie and Co. has become payable, make any differ¬ 
ence ? As it is clear that at the time of the sale the 
defendants had no lien, I am of opinion that the subse¬ 
quent non-delivery did not give any new right of lieu 
to them. 

HolroYO J. The principle laid down in Chase v. 
Wcstmore , where all the eases came under the consider¬ 
ation of the Court, was this, that a special agreement 
did not of itself destroy the right to retain; but that it 
did so only where it contained some term inconsistent 
with that right. Now if by such agreement the party 
is entitled to have the goods immediately, and the pay¬ 
ment in respect of them is Jo take place at a future 
time, that is inconsistent with the right to retain the 
goods till payment. That was the case here: the wharf¬ 
age was not payable till Christmas, and by the sale the 
plaintiffs had a right to an immediate delivery of the 
goods. And the subsequent default of Tottie and Co. 

to 



in the First Year of GEORGE IV. 


53 


to pay the debt due from them will not alter the case. 
I think, therefore, that the defendants had in this case 
no right to retain, and that this verdict is right. 

Best J. The principle has been truly stated, that 
unless the special agreement be inconsistent with the 
right of lien, it will not destroy it. Here, however, it 
seems to me that it was inconsistent, the wharfage not 
being, by the usage of the trade, payable till a subse¬ 
quent period, and the goods being to be delivered im¬ 
mediately. There was, therefore, in this case no original 
right of lien in respect of these charges; and I am not 
aware of’ any case where it has been decided that a sub¬ 
sequent default in payment can give such a right where 
it did not originally exist. 

Rule refused. 


'Doe, on the Demise of Sutton, against 
Ridgway. 

JTJECTMENT to recover lands in the county of 
Somerset. Plea, general issue. At the trial, before 
Burrough J., at the last Summer assizes for that county, 
the lessor of the plaintiff, who claimed, as heir at law of 
Antic Walker, the person last seized, in order to deduce 
the pedigree, offered in evidence the dying declarations 
of one Barrett , who had as she herself stated, been ser¬ 
vant to Margaret Walker , through whom the pedigrfec 
was traced. This person had, during her last illness, at 
the age of 103, after she had expressed her full conviction 
that she could not recover, and only a few days before 

E 3 her 


1820. 

Cuwssir 

against 

HoMrUAY, 


Friday, 

November 10th. 


In the proof of 
a pedigree, the 
dying declar¬ 
ations of A., as 
to the relation¬ 
ship of the les¬ 
sor of the plain* 
tiff to the per¬ 
son last seised, 
are not receiv¬ 
able in evidence. 
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1820. 


Doe 
against 
Hi dg wat. 


her death, made these declarations. The learned Judge 
rejected the evidence; and the defendant having obtained 
a verdict, 

Scarlett moved for a new trial. These declarations 
ought to have been received in evidence. The principle 
on which such evidence is receivable is stated to be 
founded partly on the situation of the dying person, 
which is considered as powerful over his conscience as 
the obligation of an oath, and partly on the absence of 
interest at such a time, which dispenses with the neces¬ 
sity of a cross examination («) ; and this equally applies 
to civil as to criminal cases. This will be found laid 
down in the case of the subscribing witness to a bond, 
whose dying declarations were allowed to be given in 
evidence, by Heath J. (l>), to prove it a forgery, and in 
Wright , item. Ch/ma , v. I jit tier, (r) And in Drummond 's 
case(f/), it seems to have been admitted, that the dying 
declarations of a person, as to his having stolen a watch, 
would be admissible, although there the evidence was 
rejected, on the ground that, the party making the de¬ 
clarations was an attainted convict. Here the party was 
in artieulo mortis, and could have no motive for deceit. 
The declarations ought, therefore, to have been re¬ 
ceived. He also referred to Tinkler ’s case, (r) 

Abbott. C. J. The cases cited are, I believe, the only 
exceptions to the general rule of not receiving evidence, 


{a) Phitli/ip.i on Evidence, lOO. 1st edit. 

(ft) Cited by Lo rii Ellrnhormigh in Arison v. Kinnaird, (> East, J')5. 
[c) 5 Jiurr. 1244. (rf) 1 Leach■ CV». Cos. 37S. 

(e) 1 East. PI. Cr. 354. 


unless 
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unless upon oath, and with the opportunity for cross 
examination. I am not aware of any other; and it 
seems to me, that the present case docs not fall within 
these exceptions. The evidence, therefore, was properly 
rejected by the learned Judge. 


1820 . 

Doe 

against 

ItlDGWAT. 


Bayley J. In the case of Avison v. Kinnaird , the 
declarations were received upon a very different principle. 
There they were part of the res gesUe; and, in Tinkler's 
case, the declarations received were those of the party 
who had taken the poison. The case of the subscribing 
witness seems to be founded on this; he must have 
been called as a witness, if he had been alive, and it 
would then have been competent to prove, by cross 
examination, his declarations as to the forgery of the 
bond. "Now the party ought not, by the death of the 
witness, to be deprived of obtaining the advantage of 
such evidence, 'l'his case, however, is very different. 

IIol.royd and Best Js. concurred. 

A ride nisi was afterwards granted on other grounds. 


The King against Inman. 


Saturday, 
November 11th. 


Q UO warranto against the defendant, lor exorcising An apprentice, 

, ie hound for seven 

the franchise of a free burgess of the borough ot ycars to a., 
Colchester, in the county of Essex. The custom stated i^houseU™ 
in the defendant’s plea was, that every person who has sircars, and* 1 

afterwards, for 

the remainder of the term, resided in his mother’s house, having agreed with his master tha. 
he should he at liberty to work for whom he pleased, he paying ‘Js. per week to his master. 
The master also, during this time, occasionally gave hint work, for which he was not paid : 
Held, that this was not a continuance ofjthe service to A. for seven years under the inden¬ 
ture. 

E 4 


served 
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1820. 

The Kins 
against 
Iioiak. 


served an apprenticeship by indenture, to a free burgess 
of the said borough, for the term of seven years, accord¬ 
ing to the custom of the said borough, in any art, trade, 
mystery, or manual occupation, hath used and of right 
hath been, and of right ought to be admitted and 
sworn into the office of a free burgess of the said bo¬ 
rough ; and the plea further stated, that the defendant 
had served an apprenticeship, for seven years, according 
to this custom, to one George ,Johnstone , in the art, 
trade, and mystery of a cordwainer. At the trial, be¬ 
fore Wood B., at the last assizes for the county of 
Essex, it appeared, that the defendant had been bound 
apprentice for seven years, to Johnstone, a freeman of 
Colchester. He served him between five and six years, 
under the indenture, during which time he lived in his 
master’s house. At the expiration of this time, his 
master’s business having diminished, he quitted his house, 
and went away to reside in that of his mother ; during 
which time, his master permitted him to work tin- any 
other persons whom he might choose, he having agreed 
to pay to his master two shillings a week. His master 
occasionally gave him work to do, for which he was not 
paid, and, during all this time, the indenture remained 
in the master’s possession. The jury having found a 
verdict for the crown, 


Lances Scrjt. moved for a rule nisi, to set it aside. 
In this case, the apprentice paid 2s. a week, during the 
whole period when he was absent, and that makes it, in 
point of law, continue to be a service to the first 
master, under the indenture. Hex v. Offcrton («) ; and 
here, also, the indentures were never given up. 


(«) Burr. S. C . 802. 


Abbott 
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Abbott C. J. It is quite clear, that in order to en- 1820 - 
title this party to his freedom, there must be not only 

. „ J The King 

a continuance of the binding, but also a continuance of against 

the service under the indentures, to a free burgess, during 

the whole period of seven years. I am of opinion, that 

the service under the indentures, to the first master, 

did not continue so long; and the consequence is, that 

the party is not entitled to his freedom. The verdict, 

therefore, was right. 

Rule refused. 


Doe, on the Demise of* Simon Westlake, 
against Simon Westlake. 


Monday, 
November 13th, 


JP JECTMENT for a moiety of certain premises a testator, by 
in the county of Devon. Plea, not guilty. At the viwJui’ .Wat- 
trial before Graham B. at the last assizes for the county brother'«»!? 
of Devon , the plaintiff claimed under the will of his ^ imon ^ > h,s 

r brother s son, a 

uncle Simon Westlake, of Exbourne , in the county of certain estate. 

It appeared 

Devon, by which, among other things, he bequeathed that the testator 

had three bro- 

unto his brother, Thomas Westlake , 20/. ; to Elizabeth there, each of 
Lux/on, his brother Richard's, daughter, 10/. and the use son of the iTame 
of a house during her life; and he then gave and be- “f thTtlme of 5 
queatlied unto Mary, the wife of Matthew Westlake, his dcath^Held 
brother, the yearly sum of 5/. to be paid her by her bus- j^^facTdfd 
band out of his moiety of the tenement called Stone: " ot riUse **»y 

y m latent ambigu- 

then followed the devise upon which the question turned, ity in the will, 

so as to let in 

“ I give, devise, and bequeath unto Matthew Jf cstlake, parol evidence 

. , i i » °f declarations 

my brother, and to Simon Westlake, my brother s son, ,? ie testator, 

all that my fee-simple messuage or tenement called Stone, d^rit 0 " 

situate in Exbourne, in the county of Devon, which said ^"perera wi-* 

premises I give and devise to each of them, jointly and 

severally Matthau, 
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1820. severally alike, and to each of their heirs and assigns 
—— for ever, subject to the payment ol the annuity to my 

against wife, before mentioned, as well as to the payment of the 

Westlake. ] e g ac j cs gj V cn by the will; and I charge my real estate 

with the payment of such legacies. I likewise give and 
bequeath unto Matthew Westlake, my brother, and to 
Simon Westlake, jointly and severally alike, all other my 
messuages, tenements, lands, goods, and chattels, and 
testamentary estates whatsoever, and I appoint them 
executors of mv will.” It appeared in evidence that the 
testator had three brothers Thomas, Richard, and Mat¬ 
thew, each of whom had a son ol'the name of Simon, living 
at the time of the testator’s death. The defendant’s coun¬ 
sel contended that that established a latent ambiguity in 
the will, and they tendered evidence of declarations 
of the testator to shew that he had intended to be¬ 
queath his property to the defendant, Simon Westlake, 
who was the son of Richard Jtestlake. The learned 
Judge received the evidence. The jury, however, found 
a verdict for the plaintiff. And now 

Moore moved for a new trial, on the ground that this 
verdict was against the evidence ; but 

Abbott C. J. It is unnecessary to consider whether 
this verdict was against the evidence; for I am very 
clearly of opinion that the declarations of the testator 
ought not to have been received in evidence at all. It 
is perfectly true, that a latent ambiguity may be raised 
by the proof of some fact not to be collected from the 
will itself; but then the- fact must be such as, when 
proved, will raise an ambiguity in the will. Now the 
fact of the three brothers of the testator having each a 


son 
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son of the name of Simon does not raise any ambiguity 1820. 

upon this will. The devise upon which the question 

turns forms a distinct independent sentence, and is in against 

Westlake. 

these words: “ I give, devise, and bequeath unto Mat¬ 
thew J Vest lake, my brother, and unto Simon Westlake, 
lny brother’s son.” Now it seems to me that, in point 
of legal construction, when the testator is speaking of 
his brother’s son, he must be taken to speak of the 
son of that brother who was then particularly in his 
mind. Matthew Westlake was the brother then in the 
mind of the testator; and, consequently, Simon West¬ 
lake, his son, must, be the person intended. Admit¬ 
ting it, therefore, to be the fact that the testator had 
three brothers, each of whom had a son of the name 
of Simon, I cannot entertain the least doubt that he 
intended by this devise to give the property to Simon 
the son of Matthew Westlake. If that be so, there was 
no ambiguitv in the will; and, therefore, the evidence 
ought not to have been received. 1 am, therefore, of 
opinion that there is no ground for a new trial. 

Rule refused. 


Aubin against Daly. 


Friday, 

November ITtli. 


B Y letters patent, under the great seal of Kn^land, R y lcttcrs P a ' 

1 ‘ tent, 21 Car. 2., 

dated July 19. 24- Car. 2., as well in consideration of the king grant- 

' _ , ctl to the use of 

the surrender by the Earl of Kinvoul , into the hands of a.. his heirs 

and assigns for 

ever, nit annuity of lOiHV.. to be paid out of his revenue of four and a half per cent, at 
Jiniliriilnes and the l.eewunl islands: Held, that this annuity was personal property, and 
dulv passed under a will attested by two witnesses, by a residuary clause bequeathing all 
the rest, residue, and remainder of a testatrix’s personal estate, of what nature or kind 
soever, to her executors. * 


the 
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the crown, of the Caribbcc islands, and certain other 
islands, and possession therein referred to, and all his 
estate, claim, and demand in or to the same, as also 
for divers other good causes and considerations, his 
majesty did, for himself, his heirs and successors, give 
and grant unto the said earl one annuity of 600/. of 
lawful money of England, to hold, enjoy, and receive 
the same, to him the said earl, his executors, admini¬ 
strators, and assigns, for the term of five years, from 
the feast of Saint Michael the Archangel, then last past. 
And the king also granted unto the Earl of A/n- 
notd and his heirs, one other annuity of loooof 
lawful money of England, to him the said earl, his 
heirs and assigns; to the only proper use and behoof 
of the said earl, his heirs and assigns for ever, from 
and immediately after the end and expiration of the 
said term of five years, without any account or 
other matter or thing to be rendered or given for the 
same; which said respective annuities the king ap¬ 
pointed should from time to time be duly paid to the 
earl, his heirs, executors, administrators, and assigns, at 
the four most usual feasts and terms in the year, out of 
his majesty’s revenue of -It per cent., at Barbadocs 
and the Leeward islands, as the same should come into 
the receipt of his majesty’s exchequer, or by levying 
tallies of assessments upon the farmers or collectors of 
the said revenue for the time being, notwithstanding any 
debt or debts charged or chargeable upon the said re¬ 
venue, or any part thereof the first payment to com¬ 
mence from the feast day of Saint Michael the Archangel; 
and if it should happen that the said revenue of 4 A per 
cent, should at any time or times after the expiration of 
five years fall short of the said annuities, then the king 

granted 
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granted that the same should be fully made up to the 1820. 

said earl, his executors, administrators, and assigns, out 

... Avmr 

of any other treasure of his majesty, his heirs and sue- ogam** 

cessors, at any time being or remaining in the receipt of 
his exchequer; and his said majesty did thereby autho¬ 
rise the commissioners of his treasury, &c., to give war¬ 
rant for the levying tallies of assessment from time to 
time upon the farmers or collectors of the said revenue 
of 4£ per cent, at Barbadoes and Leeward islands afore¬ 
said, lor the time being, for the due payment of the said 
annuity of 1000/. to the said earl, his heirs, executors, 
administrators, and assigns respectively as aforesaid; and 
did declare, that the receipt of the said earl, his heirs, 
executors, administrators, anti assigns respectively, unto 
the said farmers and collectors, should be sufficient dis¬ 
charge. By virtue of various subsequent conveyances 
and assurances, and, ultimately, by virtue of a certain 
indenture, bearing date the 26th day of May, 1773, the 
annuity of 1000/. was granted, bargained, and sold unto 
William Stafford, to hold the same unto and to the use 
of him, his heirs, executors, administrators, and assigns 
respectively, for ever, subject, nevertheless, to a proviso 
in the said indenture contained, whereby it was declared, 
that if the grantors, or such persons who for the time 
being should be entitled to the freehold or inheritance, 
or other beneficial interest of and in the same annuity, 
or any part thereof, or any or either of them, should 
pay or cause to be paid unto the said William Stafford, 
his heirs, executors, administrators, and assigns, the 
principal sum of 12,SSI/. 11s. 1 Or/., with interest, at 
the rate of 1^ per cent., at certain times in the same in¬ 
denture mentioned, and long since past, he the said 
William Stafford, his heirs or assigns, would, at their 

request 
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request anil at their charges, re-grant the said annuity, 
and all arrears thereof, unto and to their use, or unto such 
person or persons as they should appoint in that behalf, 
freed and discharged from all mesne incumbrances. The 
said principal money was not paid to Mr. Stafford in his 
life-time, and still remains due upon the said mortgage. 
The exchequer annuity, subject to the usual deductions, 
was regularly received, up to Jannui// 5th, 1 s 1 s. If illium 
Stafford, by his will duly attested, bearing date 2 2d (k- 
tober, 1777, gave all his real and personal estate whatso¬ 
ever unto his wife. Aid bra Maria Stujfhtd, her heirs, 
executors, administrators, and assigns, and appointed her 
sole executrix thereof and died in the year ! 7'J<>, without 
issue. I he suit! will was duly proved bv his executrix 
on the ~th Sr/i/ember, 17 IH1. Ale/bea Maria Stafford, by 
her will, bearing date the 12th March, 1810, and at¬ 
tested by two witnesses, after directing that all her just 
debts, funeral and testamentary expences, and the 
charges of proving her said will, should be in the first 
place paid; and after giving sundry pecuniary and spe¬ 
cific legacies, and diveis annuities to several persons, 
and several charitable institutions therein mentioned, 
bequeathed as follows; viz. “ And all the rest, residue* 
and remainder of my personal estate, of what nature 
or kind soever, 1 give and bequeath the same, and 
every part theieof, unto John Aubin and Patrick Lends, 
their executors, administrators, and assigns, upon trust, 
as soon as conveniently may be after my decease, to get 
in and convert into money all such parts of my estate as 
shall not consist of money, or of perpetual stocks or 
funds.” Anil then, out of such monies, &c., to pay 
the several pecuniary legacies, and to provide sufficient 
funds for the payment of the several annuities and other 

yearly 



in the First Year of GEORGE IV. 


yearly payments, directed by her will to be made, and 
to set apart the annual sum of 200/., to be paid for 
ever to the treasurer for the time being of the Thatched 
House Society, for the sole uses of that institution. And 
after directing similar appropriations for the benefit of 
other charities, she bequeathed all the residue of her 
said personal estate and effects to be divided equally 
between and for the benefit of three charities therein 
named, to be paid in equal proportions, for the be¬ 
nefit of the same respectively. And she appointed the 
said John Anhin and Patrick Lewis her executors. The 
testatrix died on the 29th September , 1810, and the said 
John Anhin and Patrick Lewis duly proved the said 
will. The exchequer annuity, under an order of the 
Court of Chancery, made 17th February , 1817, in a 
cause of Aubin v. Daly , was sold to John Dcarman 
Church, Esq., for the sum of 12,050/. The question 
for the opinion of this Court was, whether the legal 
estate and interest in the said exchequer annuity of 
1000/. passed, by the will of Alelhea Maria Stafford, to 
John Aubin and Patrick Lewis, the executors named in 
the will. 

Denman , for the plaintiff. The question in this case 
is, whether this annuity duly passed by a will attested 
only by two witnesses. That depends on another ques¬ 
tion, whether this be personal or real property. In 
Co. Lit. 20. a. it is thus laid down: “ And so it is if I, 
by my deed, for me and my heirs, grant an annuity to a 
man and the heirs of his body; for that this only 
chargeth mi/ person , and con cent cth no land, nor sa- 
vourcth of the realtie.” Holder/usse v. Carmar¬ 

then, 
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then (a), Buckeridge v. Ingram (b), am! Karl of Stafford 
v. Buckley (c), are authorities to the same effect; ami in 
the last case, which is upon the very will now in dis¬ 
pute, Lord Hard'wickc decided this point on the autho¬ 
rity cited from Co. Lilt. 


llichnond, contra. It is not necessary here to deny 
. the principles of law laid down hv the other side, l or, 
admitting that this will is sufficiently executed, still 
there is an ulterior question, viz. whether this annuity 
passes by the will. It must pass by one of two modes. 
Either it vests in the executors virfute officii, or bv 
the residuary bequest to them. An annuity of this 
sort is thus defined by Lord Coke (d) : “ And so it is if 
an annuitic be granted to a man and his heirs, it is a 
fee-simple personal.” As such it will be descendible to 
his heirs. It was formerly doubted whether an annuity 
was assignable; but that doubt did not extend to an¬ 
nuities of inheritance. Gerard v. Boden (r), Baker v. 
Broke. (/) And in Brooke's Abr. tit. Annuitic, pi. ’.ii)., it is 
thus laid down ; “ It was doubted if lie who has an an- 
nuitie in fee may grant it over, for it is a chose in action ; 
yet per alios it is an inheritance; and, therefore, it may 
well be granted over, and that without attornment, for 
it charges the person ; and yet the defendant was charged 
as parson of a church. And a debt cannot descend to 
the heir, but an annuity of inheritance may descend to 
the heir; therefore it is not merely personalty.” And 
in Fitzh.Ab. tit. Release, pi. 48., “ Release of all actions 
personal is a good bar in a writ of annuity, notwith- 

(«) 1 Jiru. Ch. Ca. 377. (J,) 2 I'rs.jun. 6.72. 

('•) a Vi's. } 70. (,t) Co. Lilt.-2. a. 

00 Halley, 80. (J) Moore, 5. 

standing 
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standing lie claim to hipi and his heirs; and a release of 
actions real is also good, because it is mixt.” And in 
Holdemesse v. Carmarthen (a), an annuity granted by 
the letters patent of King William and Queen Mary was 
considered on the same footing as an annuity of inhe¬ 
ritance, and assignable. And the point was also dis¬ 
cussed in Priddy v. Rose {h). In Nevil’ s case (c), an 
annuity of inheritance was held forfeitable for treason 
by 26 II. S. c. 13. And in The Earl of Stafford v. 
Buckley , Lord Ha rdie ieke expressly says of this annuity, 
“ All the rest of the personal estate that could pass to 
executors would go to them; but this is a kind of per¬ 
sonalty which, according to Doctor and Student, would 
not be assets in executors, and, consequently, will not 
go to them by being named executors.” These autho¬ 
rities, therefore, shew that the executors did not take 
this annuity virlute officii. Then are the words in the 
bequest sufficient to give it to them ? The testatrix be¬ 
queaths all the rest, residue, and remainder of her per¬ 
sonal estate, of what nature or kind soever, and every 
part thereof, unto J. A. and P. L ., their executors, ad¬ 
ministrators, and assigns, upon certain trusts. Now, it 
is clear, by reference to Lord Hardwic/ce’s judgment, 
that he entertained considerable doubts whether this 
annuity would pass by a sweeping bequest of this na¬ 
ture. Suppose a will bequeathed all the testator’s here¬ 
ditaments to A., and all his personal estate to B.-. It 
seems clear that A. would take such an annuity as this, 
and the heir at law is not to be disinherited without 
express words, and that though general words are used. 
Doe , dem. Shearing, v. Buckner, (d) \Jlaylcy J. There 


(a) 1 liro. Ch. Ca. 37 6. 
(<-) 7 124. 6. 

Voi. IV. 


the 


1820. 

Aujsiw 
against 
Daly. . 


F 


(6) 3 Merit’. 85. 
('/) <1 T. R. CIO. 
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the devise was followed by words shewing that the 
testator had only his personal estate in contemplation. 
The words of the trust in that case were very material, 
for the trustees were to add the interest to the principal, 
which shewed that there the testator was only speaking 
of his personal estate.] Where the residuary clause is 
in favour of executors, it was held, Shaw v. Bull (a), that 
no more would pass by it than would go to executors 
virtute officii; and that is the case here. And the words 
“ of what nature or kind soever” apply only to real and 
personal chattels, and do not extend to hereditaments. 
So, in Rose v. Bartlett (b), a devise of all lands and 
tenements was held not to include terms for years. The 
Court, therefore, are not bound bj T the literal sense 
of general words. I le also cited Ex parte Sergison (c), 
Ex parte Morgan, (r/), and Silbcrschildt v. Sehiott (e). 
\Bai)lnj J. The argument would go the length of say¬ 
ing that property of this description could only pass by 
a special devise.] 

Denman, in reply, contended, that it was clear that 
this annuity passed by the residuary clause in Mrs. 
Stafford's will. Hc-re there is nothing to restrain the 
general words of the devise. And the only question is, 
whether this is personal estate; whether it would pass 
to the executors virtute officii is a very different ques¬ 
tion from the present. This is the case of a specific 
bequest of the residue, and is quite sufficient to pass the 
annuity in question. 

Cur. adv. mil. 

^ri) 12 Mod. !>i)5. 16 ) Cru. Car. ttO'J. 

(c) 4‘Vos. 14 7. (tf) 10 Vos. 103. 

(e) 3 Yes. $ B. 4S. 

The 
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The following certificate was afterwards sent: 

This case lias been argued before us by counsel, and 
we are of opinion, that the legal estate and interest in 
the exchequer annuity of 1000/. passed by the will of 
Alethea Maria Stafford to John Aubin and Patrick Lewis, 
deceased. 

C. Abbott. 

J. Bayley. 

G. S. Holroyd. 

W. D. Best. 
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Ex parte Douthat. 


Fridait, 

November I7th. 


'JMIE following case was sent by the Lord Chancellor 
for the opinion of this Court. 

On the 30th March, 1S1 9, Stephens Douthat , late of 
Liverpool, merchant, absconded from Liverpool , being 
very considerably indebted to creditors who had trusted 
him in the ways of his trade ; and on the 8th April , 1819, 
a commission of bankrupt under the Great Seal of Great 
Britain , bearing date that day, was awarded and issued 
against the said Stephens Douthat on the petition of Wil¬ 
liam Wade, of Liverpool , aforesaid, merchant, the holder 
of a bill of exchange, dated the 7th March, 1819, drawn 
by the said Stephens Douthat on Eyes and Miller, and 
accepted by them, for 148/. 7 s. c 2d. payable to the order 
of the said William Wade four months after date, which 
biil of exchange was given by the said Stephens Douthat 
in payment of the sum of 148/.. 7s. 2d. due Irom the said 
Stephens Douthat to the said William Wadi, being the 
balance of an account current adjusted between them, 

F 2 and 


Where A. liay. 
ing drawn a 
bill of exchange 
for I M. in fa¬ 
vour of Ji., to 
whom lie was 
previously in¬ 
debted in that 
amount, com¬ 
mitted an act of 
bankruptcy be¬ 
fore either the 
bill was due or 
had been pre¬ 
sented for ac¬ 
ceptance : 

Held, that such 
bill of exchange 
was a good pe- 
tioning credit¬ 
ors’ debt, al¬ 
though it ap¬ 
peared that sub¬ 
sequently to the 
commission, 
the bill had 
been duly pre¬ 
sented and paid 
by the accept- 
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1820. and which debt, or such balance of account, was due in 
cash before the bill was drawn. Before the bill be- 

E* parte . , , ... 

Douthat. came due the said William Wade proved the said Lull as 
a debt under the said commission. The said Eyes and 
Miller are merchants in IAvirpuol aforesaid, and were in 
good credit at the time of the issuing of the said com¬ 
mission, and the said bill of exchange, when at maturity, 
was duly paid by them. 

The question tor tlw opinion of this Court was, whe¬ 
ther, under the circumstances aforesaid, there was, at 
the date and suing forth of the said commission, a good 
petitioning creditor’s debt to support the same. 

Littlcdalc, in support of the petitioning creditor’s debt. 
This question depends on the construction of two sta¬ 
tutes, 7 G. 1. c. .‘11. and 5 G.2. c. 30. s. 22. By the 
first section of the former act persons having bills, &c. 
given by bankrupts, but payable at a future day, are 
admitted to prove them under the commission in like 
manner as if they were made payable presently; but by 
the third section such persons are prohibited from being 
petitioning creditors. By the second act, however, this 
latter provision is repealed, and the question, therefore, 
is, whether this would fall within the first section of 
7 G. 1. r. 31., and be a debt proveable under the commis¬ 
sion. Now, as to that, there are several cases in point; 
in McCarty v. Burrow (a), the defendant drew bills on 
Spain, and afterward became bankrupt, and subsequently 
to this the bills were returned unaccepted, and protested; 
and the Court discharged him out of custody on the 
ground, that it was a debt proveable under the com- 

( a)'Slr . 949. .5 H its. 1C. and 7 East, 437. S. C. 


mission. 
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mission. And Lord C. J. Wilmot said, in observing on 
this case in the case of Chilton v. Whiffin (a), that the 
statute 7 G. 1. c. 81. extended to the case, and Starey v. 
Barns ( b ) is to the same effect. In Brett v. Levett (e) 
the Court held, that bills of exchange, to the amount of 
100/. drawn before the act of bankruptcy, but due after¬ 
wards, were sufficient, when due, to found a petition for 
a commission. It is true, that in these cases the bills 
had been dishonoured; but that can make no difference 
in the judgment, for the dishonour had not taken place 
at the time of the act of bankruptcy, and the subse¬ 
quent dishonour would not therefore vary the case; for 
it must have been a debt due at the time of the act of 
bankruptcy, and that it could only be by force of the 
statutes, Ex parte Charles (d): nor can the subsequent 
payment of the bill alter the situation of the parties ; for 
if that were to be the law, the commissioners, and all 
persons acting under their authority, would become tres¬ 
passers ab initio by an ex post facto payment by a third 
person, although, at the time when they acted, it could 
not be ascertained whether such payment would ever be 
made. This would be in effect to repeal the act which 
enables holders of such securities to become petitioning 
creditors; for no person would ever venture to act upon 
it. In this case, too, there is an additional circumstance 
that the bill of exchange was given for an antecedent 
debt, which relieves the case from some of the difficulties 
suggested in the other cases. The case relied on by the 
other side, of Hose v. Herwcroft (e), can hardly be consi¬ 
dered as an authority; all that appears there, is, that 

(n) 3 irilsun, 17. (A) 7 East, 437. 

(c) 13 East, 213. (</) 14 East,.197. 

(e) 4 Campb. 245. 

F 3 Gibbs 
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Gihhs C. J. did not like to decide lw point ; inasmuch 
as it was not necessary so to do, it nan hardly in* consi¬ 
dered as shewing that he entertained any serious doubts 
upon the question. 

Parke , contra. The words of the 7 G. 1. c. 31. s. 1. 
are very material, it states that all and every person or 
persons who have given credit or shall hereafter give 
credit on such securities, &c. shall be admitted to prove 
them as if payable presently, and not at a future day. 
What, therefore, is done, is simply this: where the bank¬ 
rupt is liable, the statute accelerates the time of pay¬ 
ment; but it does not alter, in any respect, the law, as 
to his liability. Now, the drawer of a bill of exchange 
is not liable until after the bill has been presented and 
default made by the acceptin', and that default duly 
communicated to the drawer. When these formalities 
have been complied with, and the bill has been dis¬ 
honoured, then, undoubtedly, the credit is given on the 
security to the bankrupt, and the statute applies. The 
construction contended for by the other side, would lead 
to this consequence that a commission of bankruptcy 
might be sued out against a perfectly solvent person, 
and that by a petitioning creditor, who had received no 
injury whatever. [Abbott C. J. That cannot be, unless 
the party has, by committing an act of bankruptcy, sub¬ 
jected himself to this inconvenience. That, at least, is 
an act dependent on himself.] In the present case, it 
appears that the petitioning creditor has sustained no 
damage, for the acceptors duly paid the hill when pre¬ 
sented to them. All the statutes of bankruptcy speak 
of the petitioning creditor ns a party' injured. The 
35 Hen. 8. c. it., speaking of the petition, describes it ns 
« a complaint in writing by any parties grieved concern¬ 
ing 
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ing l lie premises.” The 13 Eliz. c. 7. and 1 Jac. 1. c. 15. 
are to the same effect. And in Ex parte Dewdney and 
Seaman (a), Lord Eldon , in discussing this question, says 
that this species of execution, (viz. by a commission of 
bankrupt), was intended by the legislature to be given 
to those creditors, who, if a commission had not issued, 
could, by legal or equitable remedies, have compelled 
payment. Now, that seems to be the test to be applied 
here. Until the bill has been dishonoured, the holder 
cannot compel payment against the drawer. In all the 
cases cited on the other side, the bill has been disho¬ 
noured before the proof under the commission. [Bayley J. 
The dishonour was subsequent to the issuing the com¬ 
mission, and a party can only prove for debts then due. 
The cases, therefore, shew, that proof has been allowed 
in cases where the bills had not been dishonoured. 
Abbott C. J. The word “ debt” is not to be fouud in 
the 7 G. J. c. 31. The party is to be allowed to prove 
his bill-bond note or other security. And no distinc¬ 
tion can now be taken, between a proveable debt, and 
that of the petitioning creditor. Bayley J. The words 
of the statute are, “ all persons who shall give credit,” See. 
Now a man who takes a bill from the drawer is surely 
a person giving credit to him ; and the provision as to 
the rebate of interest, is also strong to shew that the 
legislature contemplated a possible proof under the com¬ 
mission, and a payment of a dividend, too, before the 
bill should become due.] As to the rebate of interest, 
spoken of in the statute, these words will be satisfied by 
applying them to cases where the bankrupt is acceptor 
of a bill, between whose situation and that of the drawer 
there is a material difference. 


71 
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(«) 1 > Ves. -190, 
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1820. JJttledale, in reply. The word-, as to the rebate „f 

- interest, are perfectly general, . ml there nothin,, 

IJoith'at. whatever to shew that they are t< in' ic-truim-ti to the 
case of the bankrupt being the ace* ;>tor ot a bill. And 
the judgment of Lord Et!rnhnrou -•, in Stony v. Jianis, 
where he dissects the statute 7 f». !• <'• HI., is decisive of 
the present case. 

The following certificate was afterwards sent r 
This case has l>eon argued Indore us bv counsel, and 
wc are of opinion that there was, at the date anti suing 
forth of the said commission aforesaid, a good petition¬ 
ing creditor’s debt to support the same. 

C. Abbott. 

J. Bayi.ey. 

(i. S. Hoi. no yd. 
W. D. Best. 


Frulay, 

November J Till. 


Hammond against Rkid. 


Policy of in- A CTIOX on a policy of insurance on the ship Ara- 

surancc from U. X. 

Pam to New bell a, oil a voyage at and from Para to New York, 

York, with , • i , 

leave to call at during her stay there, and at and from thence (o Pain, 

^Windward and ™ith leave to call al all or any of the Windward and 

orfthe pal^ogej*" Leeward islands and colonics on her passage to New York, 

charge *ex w >th leave to discharge, exchange, and take on board the 

change, and whole or any part of anv cargo or cargoes sit any ports 

take on board . ” 

the whole or or places she might csdl at or proceed to, particularly 

any part of any 
cargo at any 

ports or places, particularly at all or any of the U'indirnrd and I.erietml islands, without 
being deemed any deviation : Held, on this policy, the ship having proceeded to two of the 
l.eewttrd islands for a purpose wholly unconnected with the voyage, that it was a deviation, 
and vitiated the insurance. 
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at all or any of the Windward and Leeward islands, with¬ 
out being deemed any deviation from and without pre¬ 
judice to the insurance. The declaration stated the 
sailing of the vessel on the voyage insured, and a loss 
by perils of the seas. Plea general issue. At the trial, 
at the Lancaster Summer assizes, 1819, before Bayley 3. 
a verdict was found for the plaintiff, subject to the 
opinion of the Court on a case, which stated, that the 
ship sailed from Para on the voyage insured with a 
cargo on board, bound for New York ; but with or¬ 
ders from the plaintiff, her owner, to proceed in the 
first instance to Barbadoes , where the captain was 
directed to sell the cargo and receive other goods on 
board in exchange for it, and proceed from thence to 
New York, after calling at the islands of St. Bartholo¬ 
mew and St. Thomas, two of the Leeward islands, for the 
purposes after stated. When the vessel sailed from 
Para the plaintiff was there, and intended to proceed 
from thence in another vessel direct to New York, where 
he expected to meet a vessel, also belonging to himself^ 
called the Alice, from Liverpool, which last-mentioned 
vessel he then proposed to load at New York with goods 
for the said islands of St. Bartholomew and St. Thomas, 
and directed the captain of the Arabella, after finishing 
his trading at Barbadoes, to proceed to St. Bartholomew 
and St. Thomas, for the purpose of obtaining inform¬ 
ation in regard to the state of the market, and on other 
subjects at those islands, with the view of forming his 
opinion upon the speculation he proposed to enter into 
by the said ship Alice from New York to those islands. 
The Arabella arrived at Barbadoes on the 5th March , 
1817, where she discharged her cargo, and received on 
board a quantity of sugar, with which she sailed for 

New 
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Littlcdnh •, for the plaintiff^ contended, that the going 
to the islands of St. Bartholomew and St. 'J'homas was 
no deviation. Here is an express leave given to touch 
at all or any of the JVimhvard or IjcevmrU islands. Un¬ 
der that liberty the vessel hail a right to go to the 
islands in question. And, besides, the intelligence ob¬ 
tained there might probably have some effect on her 
ultimate destination. 

p. Pollock , contra, after citing lluckcr v. Allnutt (a), 
and Langhorn v. Allnutt (6), was stopped by the Court. 

Abbott C. J. This calling at the islands of Si. Bar¬ 
tholomew and St. Thomas was for a purpose wholly 
unconnected with the voyage in question. If, as it was 
said, the intelligence to be obtained there would be 
likely to have altered the destination of the ship, the 
question would be different. But the contrary is ex¬ 
pressly stated in the case; for it is stated that it had 
reference to some new' adventure to be subsequently 

Mi East. 278. (a) 4 Taunt. 5 19. 


under- 
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undertaken in another vessel. I think, therefore, that 
th is being a calling for a purpose entirely unconnected 
with the voyage was, notwithstanding the words in the 
policy, a deviation, and that the plaintiff’ is not entitled 
to recover. 

Per Curiam , 

Judgment for the Defendant. 


The King against The Inhabitants of the 
Township of Hatfield. 

JNDICTMENT against the defendants for non-repair 
of a highway. The first count alleged a prescrip¬ 
tion, that the defendants, from time immemorial, had 
repaired and been accustomed to repair, and of right 
ought to have repaired, and still of right ought to 
repair, as often as it should be necessary, such and so 
many of the common king’s highways, situate within 
their township, as would otherwise, and but for such 
usage or prescription, be repairable by the inhabitants 
of the parish of Hatfield, at large. The second count 
varied only in stating the prescription to be for the 
several and respective townships, &c. within the parish 
of Hatfield , to repair separately from each other the 
several roads situate within each township, &c. respec¬ 
tively. Plea, general issue. At the trial at the last 
York assizes, before Bayley J., a verdict for the crown 
was found by the jury, subject to the opinion of this 
Court on a case, which stated, that the road, a part of 
which formed the subject of this indictment, was one 

lead- 


1820. 

Hammond 
against 
It BID. 


SatunUiy, 
November 18 th. 


Where in an 
indictment 
against a town¬ 
ship for non¬ 
repair of a road, 
tlie prescription 
stated and 
proved was, 
that its inhabit¬ 
ants had been 
immemorially 
used to repair 
all roads situate 
within it, 
which, but for 
such usage, 
would be re¬ 
pairable l>y the 
parish at large: 
Held, that this 
places the town¬ 
ship in the situ¬ 
ation of a pa¬ 
rish, and that it 
is necessary for 
the Defendants 
to shew by evi¬ 
dence some 
other persons in 
certainty who 
are liable, in 
order to deliver 
themselves 
from their lia¬ 
bility to tepair. 
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leading from Doncaster to I.pxrotth, and other place*, in 
the county of Lincoln. Its course lav along a bank com¬ 
monly called the Loxc Lti'ef Hank, elevated one or two 
feet above the adjacent country. It was (sounded on 
one side by a large open drain, anil on the other by 
fence ditches. '1 his bimk was made by the earth of the 
drain. By articles of agreement, dated tilth May, in 
the second year of the reign of ('/units the First, be¬ 


tween that king and Cornelius l ennuyden, which 

recited that the king was seised in fee of Iluf/uid ( ho st¬ 
and Ditch Marsh, and of divers manors and hinds ad¬ 


joining, and that certain lands, wastes, commons, and 
waste grounds, situate, lying, and being upon each side 
ofnhe river Idle, and abutting on the rivers Dun and 
At/re to the north, and the river Trent towards the 
south, being parcel of the said premises, and containing 
by estimation 60,000 acres or thereabouts, were subject 
to be surrounded and drowned with water in such man¬ 
ner that little or no benefit could be made thereof, 
unless special care wert taken for inning and draining 
the same. The said articles contained an agreement oil 
the part of Cornelius Vermuyden to drain these lands, in 
consideration of himself or his nominees having the fee- 
simple of one-third part of the lands when drained. In 
this agreement were the following clauses : “ And it is 
further agreed, and his majesty doth hereby declare, that 
the said Cornelius Vermuyden, and others the parties 
aforesaid, shall and may, at their wills and pleasures, 
and as to him or them shall be thought most necessary 
and .expedient, cut, dig, and make or cause to be made, 
such and so many channels, watercourses, banks, high¬ 
ways, sosscs, sluices, and other receptacles for water, 
and shall have for himself and hjs servants and work¬ 


men, 
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men, with carts and carriages iit and convenient, free 
ingress and regress for the perfecting and perform¬ 
ance of the said works, and draining the lands and 
grounds aforesaid, without the let, denial,, hindrance, 
or interruption of any person or persons whatsoever, 
and shall also have and take such quantity and propor¬ 
tion of earth, reed, and other things and materials 
within the said grounds for perfecting the said work as 
by him or them shall be thought necessary and useful, 
and shall also have for his and their use and uses, freely, 
without interruption, the benefit of all and singular 
channels, watercourses, and sluices, which are now al¬ 
ready made or digged within the said lands or grounds, 
and tiie same to turn, change, or alter for the more 
necessary draining of the said grounds, and perfecting 
the said works, or as he or they shall think fit; and it 
is hereby further concluded and agreed, that if the said 
Cornelius Vermuyden , and other the parties and under¬ 
takers by him to be employed as aforesaid, shall have 
cause at any time or times to use any of the lands and 
grounds lying or being without the compass of the 
grounds hereby intended to be drained and laid dry as 
aforesaid, and not subject to surrounding for any pas¬ 
sage of water or otherwise, then it shall and may 
be lawful to and for the said Cornelius Vermuyden, and 
other the parties aforesaid, to use the same, so far as 
shall be necessary, in and for the performance of the 
said works. The drainage having been partly executed 
in the 11th year of the reign of Charles the First, 12,459 
acres, being one third part of the lands then drained, 
were, in pursuance of the above agreement, conveyed 
in fee to Sir Win. Curteine and others, the nominees 
of Cornelius Vcrmuydcn, The participants of the Level 


1820. 


The Kino 

against 
Hie Inhabit¬ 
ants of 
Hatfuls. 





Hirrtw*. 


been, as far back as li ving memory went, rcfmiretl by 
the participants out of their general scots. These 

repairs were made by sand which was brought from a 
distance, and by throwing soil from the adjacent drains, 
when cleansed out by the participants, for tin' ] >urposes 
of the drainage, sand being the usual material for the 
repairs of that road. The participants were not a cor¬ 
poration, nor was it ascertained at the trial who all the 
different individuals, composing that body, were, though 
the names of some were proved. No repairs were proved 
to have been done by the defendants upon the parti¬ 
cular road indicted : but their prescriptive liability, as 
stated in the indictment, was proved. The question for 
the opinion of the Court was, whether the inhabitants of 
the township of Hatfield were liable to repair this road ; 
and the Court were to be at liberty to make any pre¬ 
sumption which they should think the jury ought to 
have made. 

E. Alder son, for the crown. The prescription is, in 
this case, that the defendants are bound to repair all the 
roads within their township, which would ordinarily be 
repaired by the parish. They are, therefore, to be con¬ 
sidered in the same point of view as the inhabitants of 
a parish, Rex v. Ncthcrthong {a). Now, if so, they must 
throw the liability on some other persons, or they will 
be liable themselves. Here the participants are the 

(a) U B. «£ A. 179. 

only 
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only persons who can be contended to be liable; and 
their liability can only arise in one of two ways, either 
by reason of tenure or by reason of inclosure. Both 
these are put an end to by the facts in the case. The 
road is described as on a bank, formed by the earth out 
of the adjacent drain. It had its origin, therefore, sub¬ 
sequently to the drain. Now, the drainage was in the 
2 Car. I.; and, therefore, the road is not immemorial. 
And, to make the parties liable ratione tenure, it must 
be an immemorial road. Rex v. Stoughton, (a) Nor 
can the participants be liable to repair ratione clausurae, 
because it also appears that the drain which caused the 
clunsura was anterior to the road. The rights of the 
public have, therefore, never been abridged by the in- 
closurc, which is the foundation for this species of 
liability. Then, if so, the participants arc not liable: 
and the consequence will be, that the defendants are so. 
As to the repairs, they are very trifling; and, admitting 
that they raise a presumption that the participants are 
liable, that presumption is rebutted by the other facts 
in the case. 


1820. 

The Euro 
against 
The Inhabit¬ 
ants of 
Hatfuls. 


Parke , contra. It is quite clear that this is a public 
highway, which, so far back as living memory can go, 
has been repaired by the participants, and never by 
the defendants. Ever) presumption ought, therefore, 
to be made, in favour of such long and uninterrupted 
usage. It docs not, by any means, appear clear, that 
this was not an immemorial highway; for though it 
might be posterior to the formation of the drain, still 
there is nothing to shew, that the drain itself was not an 

(a) 2 Saund. 158. d. n. 9, 

inline- 
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against 
The Inhabit¬ 
ants of 
Hatkuxd. 


immemorial drain. Tito ngroemt nt with / cnniti/.ien, 
set out in the case, speaks til drain- and passage* jut- 
water, as already existing Indore the drainage by him. 
[Abbott C. J. Even supposing that to be so, still the 
question recurs, by whom was that road previously re¬ 
pairable? If bv the crown, all the waste lands would 
then have been liable to the burthen : anti it is m,t 
shewn who is in possession ot them, i Alt hour'll all the 
lands might be liable to contribute, yet an indictment 
might be sustained against the participant u/it> are in 
possession of a part. llrgimt v. Duchess of lino leitg/i. \u) 
And if not, it would still be an answer to the present 
indictment, which is against a township, and not a 
parish. It is therefore sufficient to shew, that some 
others are liable, without fixing on the individuals, or 
shewing, in certain, what lands are chargeable with the 
burthen; for such evidence negatives the special liability 
imposed by custom, contrary to the common law, on the 
township. Rc.r\. Stoughton, (bj \IIolroijd J. There is a 
difference between cases, where the indictment charges 
a special prescription to repair a particular road, and a 
general prescription to repair all roads, within the 
township, as here. In the former case, the rule is, as it 
is stated ; but, in the latter, the defendant must shew, by 
evidence, some certain persons bound to the repair. I 
remember this distinction to have been taken, in a case 
tried before Mr. J. Cliambrc .] Here, too, a presumption 
may be made, that the individual third part, assigned to 
the participants, was the part immcmorially bound. 
Secondly, these lands might have been granted by the 


(a) 1 Salk, £58., and 3 Via, Abr, tit. Apportionment, 5 j>K 9. 

( b) 159. a. n< 10. 


crown. 
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crown, subject to this burden, and that will be suffi¬ 
cient. [Abbott C. J. Here the grant is stated in the 
case; and no such condition is to be found in it, which 
negatives such a presumption.] But even if the Court 
think that there is not sufficient ground to presume a 
liability, ratione tenurse, still these participants may be 
liable, ratione clausurm; for there is nothing to shew, 
that the fence-ditches, which bound the road on one 
side, were not posterior to the road. And if an owner 
incloses land on one side, which has been anciently in¬ 
closed on the other, he ought to repair all the way. 
Rex v. Stoughton, (a) 


1820 . 

The Kura 
against 
The Inhabit¬ 
ants of 
Hatfuld. 


E. Alderson , in reply, was stopped by the Court. 

Abbott C. J. The prescription stated in this indict¬ 
ment, and which has been proved in evidence, is one 
which places the inhabitants of this township in. the 
same situation as the inhabitants of a parish, as to their 
legal liability to the repair of roads locally situated 
within their district. This circumstance distinguishes the 
ease from those where the prescription stated on the 
record applies only to the particular road indicted. 
Then the question is, whether, in this case, the defend¬ 
ants have, with any degree of certainty, shewn, that any 
other persons are liable to the burden; If the case had 
stopped with the repairs done by the participants, it 
would have been sufficient; but it does not; for we 
have the history of those participants stated in it, who 
are, it seems, the representatives of Cornelius Vermuyden , 
to whom King Charles the First assigned one-third of 


Vol. IV. 


(a) 161. n. 12. 

G 


certain 
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certain crown lands, then ot little viiine,at. a compensation 
for draining the whole. In pursuance of this agreement, 
the drain and bank were, in all probability, executed; 
and on the bank this road has since been made. 1 mu, 
therefore, not at all satisfied that the road had any 
immemorial existence ; and il so, that retluce » the com* 


menccment of the repair, given in evidence, to tin• 
reign of Charles the first, which negative* nnx pre¬ 
scriptive liability on the part of these participants. J 
do not think, therefore, that the defendants have esta¬ 


blished, that the participants are liable, rationc femme. 
And the circumstances seem also to me to negative their 


liability, by reason of inclosiire. ( ’poll the whole, I 


am of opinion, that there must be judgment for the 


crown. 


Bayley J. I am of the same opinion. The pre¬ 
scription stated in this indictment makes the township, 
for all legal purposes, as to repair of roads, a parish. 
Then, if so, these defendants are liable, unless they can 
throw the burden on some other persons. 1 entirely agree 
with my Lord Chief Justice, that, from the circum¬ 
stances stated in this case, we cannot make the presump¬ 
tion, that this was an immemorial highway, or that 
the participants are liable to repair it, ratione tenune. 
The repairs done by them are either referable alto¬ 
gether to mistake, or to a disinclination, on their part, o 
throw the burden on the township, 

Hoe no yd J. In this case the township is, by the 
prescription, placed on the same footing as a parish, both 
as to immemorial roads, and also as -to any new high¬ 
ways which may have been subsequently made; and, 

there- 
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therefore, whether the road indicted be an immemorial 
highway or not, the defendants must repair it, unless 
they can shew with certainty some other persons who 
are liable. The usage to repair, proved at the trial, 
would have been conclusive against the participants, 
unless there had been evidence to rebut it. That evi¬ 
dence, however, seems to me to be satisfactory. Here 
the wastes and commons originally surrounded by rivers 
were drained, and one-third part of them was allotted 
as a reward to Vermuyden, for the drainage. This 
formed a new division, which had not existed before, 
and the repairs proved arc only co-extensive with that 
new division. It seems to me, therefore, to follow, as a 
very strong presumption, that the usage to repair could 
not have had any existence, previously to the drainage, 
but commenced at that time; for if it had commenced 
before, in all probability other lands, as well as those of 
the participants, would have also been chargeable. I 
think, therefore, that the defendants have failed in 
making out, that the participants are liable, ratione te¬ 
nure. As to their liability, ratione clausurre, it appears 
on the evidence, that the road was contemporaneous 
with the inclosure. But if it were clear, that the fence 
ditches were made at a subsequent period, still that 
would not make the participants, as a body, liable, but 
only those persons who actually made and continued 
the inclosure; and we have no evidence to shew who 
those persons were, or that they ever repaired the road. 
I am, therefore, of opinion, that there must be judg¬ 
ment for the Crown. 

Best J., having been absent in the bail-court, during 
the argument, gave no opinion. 

Judgment for the Crown. 


1820 . 
The Kara 

against 
The Inhabit¬ 
ants of 
Huntti). 
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s Jl” rf 'T‘ ,,,,, The King (i"(tinst Tin 1 Inhabitants oi’ f!iu>i !<■>.. 

tK'tvwvr l Mil. 


Byaninden- TTPOX appeal ugaill>l all ordi- lit tv, o jll,1 if, |, ; 
turc of appren- C.- 1 * ‘ . " 

ticeship it was which SoloiHO’l Mtosktlll, his Will, Jllld till) eiililll'vl;. 


By 
turc i 
ticeship : 

stipulated, that , . . ....... 

tlie master were removed from the township ot /» httbp, to the 

meat, &c. dur- township of Brotton , in the North Killing ot the county 

McejrtVnthe of York, the sessions confirmed the order, subject to 

ZhlTtiT™?' the opinion of this Court, upon the following case: 

to which the The pauper, Solomon Marshall, was hound apprentice 

apprentice be- 1 1 

longed should for the term of four Years, bv indenture, bearing datc 
be laid by un- ‘ 

rigged; during die J } th of March, 1S1 :i, ami ilia lie between S'tin man 
which time the 

apprentice was Marshall tilt* elder, and Solomon .Marshall the younger, 
to be main- 

mined bv him- of the one part, and one Addison jtrouu. master-manner 

the nia.ter pay. and ship-owner, of the oilier part. In which indenture 

atiaii L °v!id er ,f was provided, amongst other things, that the said mus- 

theapprent'cc"’ ter should find and provide for his said apprentice suf- 

iluring the win- fi c i e nt meat, drink, washing, and lodging, during the said 

with his parents term, except in the ti. inter seasons, when the ship to which 
in the township 1 

of li. for more he should belong should be laid bp unrigged, during which 
than forty days, . 

not doing any tone U "Mis agreed, that the said apprentice should main- 

work for his , . , . . 

muster during ‘ atn himself, or be maintained by his friends ; and in lieu 
Held^'tliat'tlds alH ^ satisfaction thereof, the said master should pay him, 
dence°under '* ^ le sa '^ apprentice, the sum of (is. a-week, weekly and 
amUonferred ev ' cr y we( -’k during such time as the said apprentice 
no settlement, should not be maintained by bis said master ; and that 
the said master should pay, or cause to be paid, unto the 
said apprentice, as and for wages for such his service, 
the sum of 75/., in manner following; (that is to say,) 
12/. for the first year; Mil. for the second year; 20/. for 
the third year; and 27/. for the fourth year; also 12s. 
a-year for washing. The said pauper, while the ship 


was 
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was laid up at Whitby , in which ho served his said 
mast r as an apprentice, during the apprenticeship, re¬ 
sided, occasionally, during the winter, with his parents, 
in Brotton; and in the whole, for considerably more 
than forty days; and he slept the last night, during the 
continuance of the apprenticeship, at Brotton. Brotton 
is twenty miles distance from Whitby, and the pauper 
did not do any work for his master while he resided 
there, but was liable to have been recalled by his master 
at any time, if he had been wanted at the ship. The 
sessions were of opinion, that by this residence at Brot¬ 
ton a settlement was gained. 

Tindal, in support of the order of sessions. This 
was a residence under the indenture; for it is expressly 
stipulated, in the indenture, that when the ship was laid 
up, in the winter season, the apprentice should reside 
with his friends; and this distinguishes the present case 
from Ilex v. St. Mary Brcdin (a), where no such stipu¬ 
lation existed, and no settlement was gained. If there 
had been any clause in this indenture, enabling the 
apprentice to work for any other person, it would be 
different. But there is no such stipulation here. 

Bolland, contra. This case falls within the principle 
laid down in Bex v. S J . Mary Bredin. That principle 
was this, that a residence, in order to confer a settle¬ 
ment, must be connected with a service to the master at 
the time. Here it is not so connected; for no act of 
service to the master was done or contemplated during 
this residence at Brotton. 


1920. 


The King 

<mriiH.lt 

The Inhabit, 
ant* of 
lijlOTTOX. 


(«) 2 Jl. .$ A. S82. 
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Abbott C. J. This appears to roe to be a stronger 
case than the one which has been cited, and that on the 
very ground on which it has been attempted to be dis¬ 
tinguished from it. Here there was a distinct stipu¬ 
lation in the indenture, by which the master dispensed 
with the service of his apprentice, during the winter 
season , the period when this residence at lirollon to ok 
place. The residence, therefore , is not at all connected 
with a service; but is, by the very words of the inden¬ 
ture, disconnected from it. Then the case cited is an 
express authority to shew, that an apprentice, by such a 
residence, does not acquire a settlement. The order of 
sessions, must, therefore, be quashed. 


Order of Sessions quashed. 


j Monday. The King against The Justices of the County 

November 20th. J 

of Carnarvon. 


The Court of 
K. B. has no 
jurisdiction to 
review the 
judgment of 
the quarter ses¬ 
sions, except on 
a case sent up 
for their consi- 


D OYLY Serjt. moved for a rule nisi for a manda¬ 
mus, to be directed to the justices of Carnarvon- 
shire , commanding them to enter continuances, and 
re-hear an appeal between two parishes, touching the 
settlement of a pauper. It appeared from the affidavits, 


that the appeal came on at the sessions on the 14th of 
July last, and that the appellants having admitted a 
prima facie settlement in this parish, relied upon the 

one siuc, u au 

refused to hear proof of a case of a subsequently acquired settlement 
other side in an elsewhere. Having finished their case, the attorney for 

appeal, on the 
ground that 

their testimony had been prefaced by observations on the part of Uie advocate contrary to 
their usual practice, the Court refused to grant a mandamus to rehear the appeal. 


deration ; and, 
therefore, where 
the sessions, 
having heard 
the witnesses on 

imp cidp Karl 


the 
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the respondents proceeded to make observations upon 
the case proved by the appellants, and then offered to 
call witnesses to contradict it; but the sessions refused to 
allow those witnesses to be called, on the ground that he 
had rested his case on his argument as to the insuffi¬ 
ciency of the case proved on the other side ; and there¬ 
upon they quushed the order of removal. The affidavits 
further stated, that the course pursued by the attorney 
for the resjH>ndents was the usual and ordinary practice 
of the sessions. D'Oylij , in support of the motion, con¬ 
tended, that the refusal on the part of the sessions to 
hear the witnesses was in fact a refusal to hear the 
appeal altogether, in which case it was every day’s 
practice for this Court to direct the sessions by man¬ 
damus to hear and decide the question. 

Bayjlky J. There is no instance, I believe, which 
can be found where this Court have interfered by man¬ 
damus to direct the justices to rc-hear an appeal which 
they have once already heard. In this case they entered 
into the consideration of this appeal; and, after having 
heard it, they have decided that the respondents ought 
not to be allowed to call witnesses in reply. It is pos¬ 
sible that iti that, decision they may have been wrong; 
but it seems to me that we are not at liberty to enter 
into that question, as no case has been sent up for our 
consideration. If we were to do so, we should con¬ 
stitute this Court a Court of Appeal from the Quarter 
Sessions, and we should have applications continually 
made to us to overturn their determinations, on the 
ground of the improper reception or rejection of evi¬ 
dence, and be called upon to review their judgment, 
although no case has been sent to us for that purpose. 

G 4 It 
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It is the duty of Sessions to hear anti decide; and, jf 


——“• they entertain any doubts, to submit them to this Court; 

gainst but where they do not desire our interference, we have 
The Justites of . . 

Cjjixwpx. no jurisdiction. 


Holruyd J. If it had appeared in this cose that 
the Sessions had heard one side, and had altogether 
refused to hear the other, I should have thought it the 
same as if the case had not been heard at all, and I 
should then have been of opinion that this mandamus 
ought to issue; but, in this case, it appears to me that 
this was merely a question as to the practice of the 
Sessions, who have determined that the evidence ten¬ 
dered ought not to have been introduced with observ¬ 
ations on the part of the advocate. I think, therefore, 
that this Court has no jurisdiction to interfere in such 
a case. 


Best J. (a) concurred. 


Rule refused. 


(n) Abbott C. J. had left the Court. 


Tuesday, 
November 21st. 


Byles against Wilton, Gentleman, one, &c. 


An attorney in 
custody for debt 
loses his privi¬ 
lege, and may 
be detained 
upon mesne 
process 


{JUNE Y had obtained a rule nisi for entering an 
exonoretur on the bail-piece filed in this cause for 
irregularity. It appeared from the affidavits, that the 
defendant was an attorney of this court, and that having 
been for some time in custody in the Marshalsca for debts 


due to other persons, the plaintiff on the 12th July last, 

f 

filed his bill against him as an attorney, and, on the 

J8th 
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ISth July, delivered the bill, with the usual certificate 
of the clerk of the rules indorsed thereon, to one of the 
turnkeys of the prison, for the purpose of* detaining the 
defendant in custody. The bail justified on the 3d 
August. 


1820. 

Bylxs 

against 

Wiitok, 


Scarlett now shewed cause, and contended that as it 
appeared from the affidavits, that the defendant was 
already in custody, he had lost his privilege as an 
attorney. 

Gurney and F. Pollock , contra, referred to Kaye v. 
Dcnew (a), and Prior v. Moore (5), as recognising a dis¬ 
tinction between the cases where an attorney appears for 
others, and where he is sued or sues himself; but con¬ 
tended that at all events this rule must be absolute, be¬ 
cause the declaration stated him to be “ present here in 
court,” and so treated him as a person having privilege, 
which was inconsistent with the mode of its service. 


The Court held that, being in custody, the defendant 
was not entitled to his privilege, the ground for allowing 
privilege being, that an attorney is an officer continually 
attending upon the Court. In this case, however, he 
cannot do so; and this is like an attorney ceasing to 
practice, who loses t! iereby his privilege. * But as the 
declaration was defective, they discharged the rule with¬ 
out costs, giving, at the same time, liberty to the plaintiff 
to amend his bill. 

Rule accordingly, (e) 

(a) 7 T. li. 671. (6) 2 M. % S. 606. 

(c) See Windmil v. Cutting, 1 Sir, 191. • 
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Tuesday, Ex parte Leacroft, Gentleman, one, kc. 

Jfivember 21st. r 


An agent m- "DEADER moved that this person might he re-ad. 

!>ut'*an^Ittor- mined as an attorney without the payment of any 

"tv- fine. It ajijHjared that he had employed on agent n, 

ing neglected so ^ lvrl jfj at ( v {MilMillV, anti lt;ul continued fti 

to do. and the 

attorney having „ rflCtJse up to the time of the application ; hut Ilia Ufft-nt 

from ignorance 1 ‘ 

of the tact con- h a rf ncdectcil to do it. As soon as he hud discovered 
tin u cd to prat'- n _ 

tise. tin- Court jt f the present application was made to fJje t ourt. 
will only allow 
him to be rc-ad- 

payinient'or'tho Abbott C. J. said, that the Court had had many ap- 
arrtars and a pjj cat f onK G f t/j,' s sor t, a nil that they thought it expe¬ 
dient, for the good of the profession, that attorneys 
should take care to make enquiries, and to inform them¬ 
selves as to the fact whether such certificates were taken 


out, and to have such certificate sent down to them an¬ 
nually. And that, therelore, in order to establish this 
as a rule on this subject, they would not in any instance, 
re-admit, without a fine being also paid. In the present 
case, however, they would only impose a small fine lor 
the purpose of marking the rule; nnd, therefore* they 
ordered that the party should be re-admitted on the 
payment of the arrears of duty and a fine of 51. 


Rule accordingly. 
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1820 . 


Farmeii and Another against Thorley and 

Another. 

t 


Thursday, 
November 23d. 


JpULLER, on a former day having obtained a rule 
for staying all proceedings upon the bail-bond in 


this case. 


Tbc bail to the 
sheriff - are dis¬ 
charged by the 
defendant’s 
giving a cogno¬ 
vit for payment 
of debt and 


Holland now shewed cause, and the facts appeared to costs * 
be, that on the 4th May last, a bill of Middlesex , re¬ 
turnable on the 8th of May, issued at the suit of the 
plaintiffs against the principal, when the present defend¬ 
ants became bail to the sheriff, and executed the usual 
bail-bond ; that two days after the time which the bail 
had, by the practice of the Court, for putting in bail 
above, an agreement was entered into with the principal 
and his attorney, but wholly without the knowledge of 
the bail, for a cognovit, to secure and pay the debt on the 
20th July following, which was after the close of Trinity 
term, and the attorney’s costs were at the same time paid ; 
and that on the 20th September following, an assignment 
of the bail-bond was taken, and writs sued out thereon, 
against the bail, returnable the first return of this term. 

It w r as insisted that the several cases where it has been 
decided that a cognovit, with stay of execution, is a dis¬ 
charge of the bail, apply only to bail above, and not to 
bail to the sheriff; the applications, in all these instances 
having been made on behalf of the bail above. 


But the Court were of opinion, that bail to the 
sheriff’ were also discharged by such a proceeding, the 
plaintiffs having no right to proceed upon the bond, 

unless 
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unless there was a continuing breach, which could not 
be, where a cognovit had been taken, that being an 
admission by the plaintiffs, that the defendant had ap¬ 
peared to the action, and was properly in Court. 

Rule absolute. 


Friday, 

November 24th. 


Roberts against Goff. 


This Court will 
set asides judg¬ 
ment founded 
on an usurious 
security, with¬ 
out compelling 
the defendant 
to repay the 
principal and 
interest. 


jpULLER had obtained a rule, calling upon the 
plaintiff to shew cause why the judgment entered 
on the warrant of attorney in this case, and the exe¬ 
cution thereof, should not be set asidee, and the warrant 
of attorney be delivered up to be cancelled, on the 
ground of usury. 


Dwarris now shewed cause, and contended, that even 
if the Court were satisfied of the usury, after the 
parties had acted on the agreement, and time had been 
asked and given, they could not now set aside the 
judgment, and direct the security to be cancelled, but 
upon the terms of the party paying the money actually 
advanced, with legal interest, this being an application to 
the equitable jurisdiction of the Court, which would 
compel the party applying to do what is equitable and 
reasonable ; and he cited Hindlc and O'Brien, 1 Taun¬ 
ton., 413. 

Bailey J. (a) We cannot impose such terms. The 
instrument is void. It is not good at law. The con- 

' (a) Abbott C, J. bad left the Court, 

struction 
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struction and practice of this Court have always been 
different; and I have reason to know, that some of the 
learned persons who argued that case in the Common 
Pleas, were not, at the time, at all satisfied with the 
decision. 

Holroyd and Best J. concurred. 

Rule absolute. 


Taylor and Others against Harris. 

^ SSUMPSIT for the price of goods sold to the 
defendant, one of the proprietors of Covent Gar¬ 
den theatre. The defendant pleaded in abatement, in 
the usual form, that four other persons (naming them) 
were jointly liable with himself Carter , upon this, ob¬ 
tained a rule to shew cause why the defendant should 
not forthwith deliver to the Plaintiffs, or their attorney, 
particulars in writing of the places of residence and 
additions of the several persons mentioned in this plea, 
or why, in default thereof, the plea should not be set 
aside. The affidavit stated, that the plaintiffs had no 
knowledge whatever of the places of residence of these 
persons, nor where they could be met with, and that, 
in order to become acquainted with the £ame, for the 
purpose of ascertaining the truth of the plea, or whe¬ 
ther it would be advisable or not to abandon the pro¬ 
ceedings in the action, they had made application to 
the defendant’s attorney (the defendant himself being 
absent in Ireland), and also to the person who had 
made the affidavit of the truth of the plea, and to the 

trea- 


1820. 

Roberts 

against 

Goff. 


Saturday, 
November 25th. 


Defendant hav¬ 
ing pleaded in 
abatement that 
four others were 
jointly liable 
with himself, 
the plaintiff 
applied to the 
defendant’s at¬ 
torney to give 
the places of re¬ 
sidence and ad¬ 
ditions of those 
persons, which 
he refused, un¬ 
less the action 
were discontinu¬ 
ed. Under these 
circumstances 
the Court made 
a rule absolute 
for the defend¬ 
ant to deliver 
such particulars, 
or in default 
thereof for set¬ 
ting aside the 
plea. 
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1820 . treasurer of the theatre, for the reqnin ! information ; 

" but that these parties had refu-ni to give except upon 

Tatior 1 ' 

against condition that the action against the del* mlant shou 
Harris. h 

be discontinued. 

Moore shewed cause against the rule, and contended, 
that the defendant had done all lie was bound to 
do, by giving the plaintiffs a better writ, and that, at 
all events, the condition of discontinuing the action was 
reasonable. 

7//r Cater/ held, that substantially the defendant had 
nottf/ven to the plaintiff* a better writ, and that the 
information ought to be given without any sue!, con¬ 
dition as had been required. For, possibly, the plain- 
tiffs might ascertain, when the information was given, 
that the present action was proper, and might choose 
to reply to the plea, rather than abandon the action. 

Itule absolute. 
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The King 


against 


Sir Francis Burdett, Bart, 27th. 


'J'HE Attorney and Solicitor-General, with whom onaninform- 
were Vaughan SerjL, Clarke, , Reader , and Balguy, 
were heard in last term against the rule for the new * n jfdj| l j^ l e ng 
trial. (Vide Vol. III. p. 717.) Besides the cases referred county of x. 
to in their argument, they cited The King v. Hensey (a), thatthe defend- 

& J ^ 6 ant, on the 22d 

to shew that the circumstance of a letter being dated August, wrote 

and composed 

in a given place was evidence that it was written there, the libel in x., 

„ r i 1 j • an d that he was 

Scarlett was then heard m support ot the rule; and, m se enL _ on 
this term, Denn.au, Phillipps, Blackburne, and Evans , fojjowing^ay. 
were heard on the same side. The arguments in sup- 

port of the rule were as follow : (b) founty of A/* 6 

The writing of a libel, without publication, does not (100 miles off; 

0 1 1 _ by A. to B., 

constitute an indictable offence. The crime of libel being inclosed 

in an envelope 

consists in the tendency to a breach of the peace pro- addressed to A., 

containing 

written directions to A. to forward the libel to B., by whom it was subsequently published 
in M. The envelope was open ; and it was not proved that there was on it auy trace of a 
seal or post-mark. A. was not called at the trial as a witness by either party; nor was it 
proved that he was a resident, or had been about that time in X. Held, by three 
Justices, (dissentieute Bai/lcy J.) that this was evidence on which die jury might properly 
be left to presume that the libel was delivered open to A. in L. 

Held, also, by three justices, (Baytry J. dubitante,) that a delivery at the post-office in 
X. of a sealed letter, inclosing a libel, is a publication of the libel in X,. Held, also, by 
three Justices, ( Bay/ry J. dubitante) where a defendant writes and composes a libel in 
1.. with the intent to publish, and afterwards publishes it in M., that he may be indicted 
for a misdemeanor in cither county. 

And, jiertotum Curiam, where a libel imputes to others the commission of a triable crime: 
Held, that evidence of the truth of it is inadmissible. Held, also, where, in summing up, 
the Judge told the jury that the intention was to be collected from the paper itself, unless 
explained by the mode of publication or other circumstances; and that, if its contents were 
likely to excite sedition, Ac. defendant must be presumed to intend that which his act was 
likely to produce; and that, if they found such to be the intent, he was of opinion it was a 
libel; and that they were to take the law from him, unless they were satisfied that be was 
wrong ; that tills was a correct mode of leaving the question to the jury under 32 G. 3. 
c. 60. s. 1. 

Quaere, whether the writing and composing of a libel with intent to publish, but not fol¬ 
lowed by publication, be an offence. 


(а) 1 Burr, (i 45. . 

(б) See the evidence at length in the judgment of But J. 


duced 
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iluced bv the communication <>i' Gamier u» the minds of 
others, by writing. No crime is therefore committed 
until the slamlcr is so comm union toil; ur, in other 
words, until the publication, tor till then there can he 
no tendency to a breach oi the peace. 1 his is deduciblc 
from the very nature of the crime. It ha* been observed 
by Mr. Stcirkic , in his preface to the Lnxe of Libel, that 
crimes which affect the visible property or persons oi 
men, are much more obvious to the understanding than 
the crime of libel, which is ol a more intellectual nature; 


and, therefore, the law respecting the former is much 
more likely to be founded on just principles in its com¬ 
mencement in tiie more simple state of society, than 
those laws which, arising out of a more complicated 
state of society, and relating to a more refined object, 
call for more refinement in observation and greater dis¬ 
crimination between the good to be done by enacting 
penalties, and the mischief to be done by repressing a 
practice generally useful. One of the most refined 
conclusions at which a refined state of society can 
arrive, is, that a man should have a solid property in 
his reputation. It is one of the greatest privileges that 
belong to the nature of man, that he possesses a sensi¬ 
bility to fame and a love of glory, and that the indivi¬ 
dual, by the combination of opinion and the force of 
character, begets in his own reputation a property 
more valuable than the mere materials to which the 
crude notions of property are first applied. The cir¬ 
culation of written papers, and the art of printing, 
would give rise to great variety in the degrees of this 
offence. When it was found to injure the opinion and 
respect in which a man was held, or by which the go¬ 
vernment was supported, as the character of individuals 
as well as the security of a government, not upheld by 

brute 
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brute force, arc founded on opinion and respect, it be¬ 
came important to punish those who destroyed that opi¬ 
nion and respect by written slander. It was long after 
it was the habit in enlightened Rome for every man of 
respectable rank to be in possession of books, that the 
law De libellis faniosis was promulgated. [Abbott C. J. 
Cicero , in a fragment of his. Book 4. “ De Republica,” 
says, that it was to be found amongst the laws of Twelve 
Tables.] That passage in Cicero has a reference to the 
practice of exhibiting individuals on the stage. It is to 
be found in the fragments of his book “ De Republica,” 
preserved by St. Augustine in his book “ De Civitate 
Dei,” and the passage is as follows : “ Nostras contra 
duodecim tabulae cum perpaucas res capite sanxisent, in 
banc quoque sanciendam putaverunt; si quis actitavis- 
set, sive carmen cor.didisset,. quod infamiam afferret 
flagitiumve alteri; pneclare, judiciis enim ac magistra- 
tuum disceptationibus legitimis propositam viam non 
poetarum ingeniis habere debemus, nec probrum audire, 
nisi ea lege ut respondere liceat ct judicio defendcre.” 
The probrum audire refers to the hearing the actor, who 
represents the character attacked by the malum carmen 
of the poet. In one of the fragments of the same work, 
also preserved by the same author, St. Augustine, there 
is a reference to the poets who composed for represent¬ 
ation, “ probris et injuriis poetarum subjectam vitam 
fnmamque habere nolucrunt capite etiam puniri san- 
cientes talc carmen condere si quis auderet.” By tale 
carmen is meant such a composition as was actually re¬ 
presented on the stage, and not a mere private unpub¬ 
lished composition. In order to explain this, some 
illustration may be found among the poet% themselves, 
and particularly in the 2d book of Horace's Epistles, 
Vol. IV. H 


1820 . 

The Kiko 
against 
Bukdxtt. 


verse 
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1820. verst* ITU., where he :i 11 u<lf> to the very I .aw of tlx- 


The Kiko 
againsi 
BaKotrr. 


Twelve Tables*, by which the infatm niu-t haw been 
attached and fixed to the individual by representation, 
which was a publication. The words of the Jaw are 
these: “ Si <juis occcntosaet malum carmen sive amdidis- 
set quod infamiam faxit flagitiitmrc nltcri, capital esto.” 
The words, it is to he observed, arc not ad infamiam 


tendens but infamiam faxit; and so in the interpretation 
of Cicero, in the fragment quoted, the words arc, “quod 
infamiam afferret flugitiumvc nltcri.” It would seem, 


therefore, that the infamy must have attached, and that 
the mischief must have occurred before punishment could 
be inflicted on the author or actor. It appears also, from 
Suetonius , Dc Vita Augusti, c. 55., that the law de famosis 
libeliis did not exist in early times in Rome. “ Etiam 


sparsos, de se in curia famosos libcllos, nee expavit nec 
magna cura redarguit: Ac ne requisites quidern auctor- 
ibus: Id modo ccnsuit cognoscendum postbac de iis 
qui libellos aut carmina ad infamiam cujuspiam, sub 
alicno nomine edant.” It is remarkable, that Augustus, 
if there was already in existence a law to punish libels 
with death, should not only have prosecuted none of 
them against himself, but should have introduced an¬ 


other law to subject those which were anonymous to legal 
restraint. Tacitus, in the first book of his annals, says, 
“ Primus Augustus cognitionem de famosis libeliis specie 
legis ejus (i. e. legis majestatis) tractavit; commotus 
Cassii Sevcri libidine, qua viros feeminasque illustres pro- 
cacibus scriptis diffamaverat.” And Suetonius, in his 
life of Tiberius, has this passage on the subject of libels, 
chapter 28. “ Adversus convitia malosque rumores, et 
famosa de sc ac suis carmina firmus ac patiens, subinde 
jactabat in civitate libera linguam mentemque liberas 


esse 
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esse debere. Et quondam Senatu cognitionem de ejus- 
modi criminibus ac reis flagitante, non tantum inquit otii 
habemus ut implicare nos pluribus negotiis debeamus.” 
So that when the Senate requested him to punish those 
who circulated libels against him, Tiberius replied “ that 
he should have too much upon his hands, if he were to 
add any care of his own person and reputation to that* 
which he was bound to bestow upon the safety and dig¬ 
nity of the state.” The same author says of Julius 
Crvsar, that he was so regardless of certain epigrammata 
famosa and scurrilous verses that were current against 
him, that he proposed a reconciliation with one of the 
authors, anil invited another to sup with him. Now, 
notwithstanding the clemency of Caesar, it is extraordi¬ 
nary that such things should circulate if they were the 
subject of capital punishment. It seems unaccount¬ 
able, indeed, how the word famosus was introduced 
unless it had a reference to publication. The very 
word has relation to a thing bruited abroad and bot¬ 
tomed in fame. In the best period of Roman litera¬ 
ture, it had, indeed, acquired a bad meaning. Cicero 
uses famosa to express a courtesan, ** ad famosas mater 
me vetat accedere,” where it combines the reputation of 
being public with an actual want of chastity. So, there 
is a passage in Horace, “ Si quis mocchus foret, aut si- 
carius, ant alioqui famosus.” Here alioqui Jhmosus 
means otherwise notorious for some vice. The word 
famosus, therefore, in its natural sense refers to notoriety. 
Unless that notoriety is effected in a libel by its publica¬ 
tion where is the offence ? There must be something 
done to stimulate individual revenge or public discontent. 
If it is kept secret it wants the very essence of the mean¬ 
ing of the word famosus, by which the civilians describe 

H 2 it. 
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it. The very essence ol the crime, whether it bo against 
on individual or the public: whether v<- look to the na- 
ture of the crime itself, or the wont by which it is de¬ 
scribed, consists in the publication. 1 he passages 
already referred to from the civil law, apply to a case ol 
publication; for, to make it a crime, according to those 
authorities, it must be ad infamiam. It cannot be ad 
iniamiam unless the lame of some person be affected by 
it, and that cannot be done unless it is published. 


Lord Coke, in Eamb’s case, means to saj r , that the 
actual publisher was guilty, though he was neither the 
writer nor composer. Assuming the publication, he 
says this; “ That every man who shall be convicted of 
a libel, either ought to be a contriver of the libel, or a 
malicious publisher of it, knowing it to be a libel 
meaning, that if he is the malicious publisher, though 
neither the' author or contriver, he is guilty of the libel. 
If this be taken according to the very letter, it would 
not only establish, that the writing, without publication, 
would be an offence, but that the person w’ho publishes 
it, without knowing it to be a libel, would be guilty of 
no offence which is contrary to the law as now esta¬ 
blished. Mr. Starkic , in his treatise on the Law of 'Libel, 
after reviewing all the cases upon the subject, seems to 
be of opinion, that by the law, as now understood, pub¬ 
lication is necessary, to constitute the offence ; and that 
opinion has generally prevailed in the profession, since 
the case of Enticlc v. Carrington, (a) The case of The 
King v. Payne, no judgment ever having been pro¬ 
nounced in it, must be considered as one of doubtful 
authority. The opinion of the Court, as given in 

(a) 19 IIhucU. St. Tr. 1030. 


5 Mod. 
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f> Mod. 167., is this: “The making of a libel is an 
offence, though never published; and if one dictate and 
another write, both are guilty of making it. To what 
purpose should any one write or copy after another, but 
to shew his approbation of the contents, and to enable 
him to keep it in his memory, that he may repeat it to 
others. Now though the bare reading of a libel may not 
be a crime, because a man may be surprised, and not un¬ 
derstand what he is about to read; yet, when one takes 
it from another, and hears it spoken before he writes it, 
this cannot be by surprise, because he has time to exer¬ 
cise his thoughts before he writes ; so that it is not a 
libel by repeating but by writing. If one repeat, and 
another write a libel, and a third approve what is writ¬ 
ten, they are all makers of it; for all persons who con¬ 
cur, and shew their assent and approbation to do an 
unlawful act, are guilty. So that murdering a man’s 
reputation, by a scandalous libel, may be compared to 
murdering his person; for if several are assisting and 
encouraging the man in the act, though the stroke was 
given by one, yet all are guilty of homicide.” According 
to this authority, if any man shews his friend an epigram, 
in which there is a reflection on another, and he takes a 
copy of it to look at for his amusement, he is guilty, be¬ 
cause he may publish; but it might as well be contended 
that a man can be guilty of shooting at another by keep- 
ing a gun, merely because somebody might take it and 
charge it. Again, the offence of libel is compared to 
that of murder; but how is a man’s reputation murdered 
by a libel never published ? In The King v. Beare (a), 
Lord Holt says, that “ It was objected that writing a 
libel may be a lawful act, as by the clerk who draws the 
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The King 
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(a) 1 Ld, liaym. 414. Carth, 407. 2 Salk, 417. 

H s indict- 
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indictment, or In a 'lUilrnt who l s»- n„ ;Ui ,| 

mi tin- tit l« nilant'^ p . !i' ■ a !.i« !o mi-.’h, y :" t, 4 V i (i , i, 
the judge mi id, *• 1 ii.t! 11: p.'.i' trr. a! 1 it i < 1 ■ 1 1 ( J, >, 

i> unlawful ; tin'll !or< tin i;> in f ti t. ding *:.aii l < ■ !.; k 11 . 
to be criminal ; ami that :t ilu mil. ig w.i- iimt>. 
in the case objected. th< !" »• u1 1 1 1 1 • a '•p.-n.d t ; > i•; r; 
of those particulars which distinguish am! im im p. j; 
an action be brought on the statute t>l :iiaintenan< t n in¬ 
sufficient to say quod nmmi tenuit, jet in some cimim- 
stances a man may lawfully maintain a suit as an attor¬ 
ney or near relation.” The answer to the last observ¬ 


ation is' obvious; the words of a statute are always 
deemed sufficient in a declaration or indictment upon 
that statute; for the words must receive the same con¬ 
struction on the record as they do in the statute, and 
the defendant has, therefore, the opportunity, when 
charged in the words of the statute, of insisting upon all 
the proofs required, and making all the defences al¬ 
lowed by the statute. The principle laid down by Lord 
Holt is this: if a man should write a libei, or buy it of 
a bookseller, and keep the libel locked up in his closet, 
and there it should be found, the onus probaudi is cast 
upon him, to shew an innocent intention. Look to the 
consequences of such a rule. It has been laid down 
that a man may be guilty of a libel on those who have 
gone before him, and even upon a foreign prince or 
government. Now, there is hardly any book that does 
not in some passage contain a libel on the living or the 
dead, on princes or on governments. Or, suppose a 
man writes a libel and puts it in his closet, who can 
prove his intention but himself ? and he, if prosecuted, 
would not be a competent witness for that purpose. 
Lord Holt proceeds; “ That the jury having found the 

defendant 
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defendant guilty of writing a libel, he must be taken to 
be guilty of writing the original, ancl a copy could not 
be given in evidence; on the other side, if the copy 
of a libel be a libel, then the writing of it is a great 
offence; but that people may not go away with a notion 
that writing of a copy, though by one that has no 
warrantable authority, is not libelling, the Chief Justice 
said, that such a copy contained all things necessary to 
the constitution of a libel, viz. the scandalous matter 
and the writing. It has the same pernicious conse¬ 
quences; for it perpetuates the memory of the thing, 
and some time or other comes to be published.” That 
is an assumption, and Lord Holt had no right to assume 
that they would ever be published; and the possibility 
of their being subsequently published never can con¬ 
stitute an offence. There were authorities decided a 
very few years before The King v. Heare, fully justifying 
the doctrine laid down by Lord Holt, and which, no 
doubt, he had strongly in his mind at the time. In 
The King v. Eades ( a ), the defendant was tried at bar, 
in the second year of James the Second, on an inform¬ 
ation for commending a book in which were several 
seditious sentences and clauses, and convicted; and al¬ 
though there was a motion in arrest of judgment, on 
the ground that it was not averred that he either read 
or knew these sentences to be therein; yet, afterwards, 
all exceptions were waived, and, upon the defendant’s 
submission, he was fined 100/. In The King v. Wil¬ 
liams (£), the information was for publishing a libel, called 
“ Dangerfield’s Narrative.” The defendant pleaded 
that by the law and custom of England the Speakers of 
the House of Commons signed and published the acts 

(«) 2 Shower, 468. (6) lb. 471. 

H 4 
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of the house, and that he signed th< paper in question 
as an act of and by order «>t the House. lb* was, how¬ 
ever, fined 10,000/. for this offence. Tiiese coses would 
not l>e considered as authority at the present day, hut 
they may possibly have been considered as such bv Lord 
Holt, having been decisions which no act ol parliament 
had reversed, and which no resolution of parliament 
had condemned. It in true that before the cases of 
TAe A7//sf v. 7ty//ie and 7As Kiri" v. limn , the Revolu¬ 
tion had intervened; but the statute for licensing the 
press was in existence after the Revolution. I pan the 
expiration of the licensing act, in the reign of ('ftarlrs 
the Second, the Twelve Judges were assembled to dis¬ 
cover whether the press might not be as effectually 
restrained, by the common law* as by that act. They 
came to this resolution, that it was criminal at common 
law not only to write public seditious papers and false 
news, but likewise to publish any news without a licence 
from the king, though it were true; and in The King v. 
Harris (a), Scroggs C. .1. lays down the same rule. 
Now Lord Holt , and the Judges who assisted him, some 
years after the Revolution, were placed in the same 
predicament as the Judges stood in at the expiration of 
the licensing ect in the reign of Charles the Second. In 
the 5 IV. 3. the licensing act, having been prolonged for 
one year, had expired. An ineffectual attempt was 
made to renew it in parliament. It was, therefore, not 
unnatural that Lord Holt and the other Judges might, 
to a certain extent, feel themselves bound bv the autho- 
ritv of the Judges on the like occasion, and conceive 
that there wus some principle of law that warranted 
them in the determination that they made in these 

(a) 7 Howl's Stair Truth, D2‘J. 

cases; 
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cases; and they might, perhaps, be willing rather to refer 1820. 

to antecedent authorities for the opinions they had im- 

1 J The Kino 

bibed than to the authority of those later Judges, whose against 

Borirt. 

memories were brought into merited odium, by their 
attempts to support arbitrary power. The King v. 

Eadcs, which was a prosecution for approving a libel, 
was, however, the only authority for that doctrine, which 
was again laid down in The King v. Payne. Lord Holt, 
indeed, refers to the authority of Lord Coke , in the case 
Dc Libellis Famosis , 5 Rep. 125. and to Lamb’s case. The 
charge in the former case was, for composing and pub¬ 
lishing a libel, and three points were resolved, first, every 
libel which is called Jamosus libellus seu infamatoria scrip- 
turn, is made either against a private man or against a ma¬ 
gistrate or public person. If it be against a private man, 
it deserves severe punishment; for although the libel be 
made against one, yet it excites all those of the same 
family, kindred, or society, to revenge, and so tends 
per conscquens to quarrels and breach of the peace, and 
may be the cause of shedding of blood, and of great in¬ 
convenience. Here Lord Coke gives the definition of the 
crime, and states it to consist in its tendency to excite 
a breach of the peace. But how can it tend to a breach 
of the peace unless the individual libelled, or some per¬ 
son connected with him, should see it. The very de¬ 
finition of the offence, therefore, shews that it lies in the 
publication. Lord Coke then states the different modes 
of publication; but there is nothing to shew that he 
thought that the bare act of writing, without publica¬ 
tion, was a crime. In Lamb's case, 9 Rep. 59. a bill was 
exhibited in the Star Chamber against certain persons 
for publishing two libels, and the questioji was, what 
constituted that sort of publication which, in that par¬ 
ticular 
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ticular c:i»e, jii~tiii.-J the comic! -!i ; and it -.\ ;u _ 
Mdcrcd Imw far i!i! "!ii«t nr • > 1 )! t i r .»( ;}„ ; i,. 
should, in tli.it case, (i< < in, il tin publish,-r ; a ii,| 

('okf says, “ If a J'» !■'<•!! a “ *py <•! a 1 Ini. aii ; 

does not publish it to olht r>, it i im publication; 
every one who shall he convicted , ighi :■< lx- 1 1 
triver, procurer, or publisher of it, knowing i: to s lt 
libel; hut it is great evidence that In- published it vei s ..i. 
he, knowing it to he a libel, writes a copy of it, uni VS!> 
he can prove that he delivered it to a magistrate." 
Now, it is singular that Lord Coke should lay down 
with so much exactness the presumptive evidence of 
writing to support a charge of publication ; and yet not 
mention that the act of writing alone, without publica¬ 
tion, would constitute an oJh-nce. It appears, from the 
report of the same c/w in M »/> e, that flu • w hole >pjes- 
tion n>, what should he evidence at a pah'iention. 
The case of ,/oA» of Xw//usm/>/on, referred to in Lord 
Holt, is a case of jjublication, or at least if it docs not 
sufficiently appear that the letter hail been received, it is 
then ambiguous and of doubtful authority. It appears, 
from Edwards and Woottou. 12 Coke, :i5. that it was 
even doubted in the Star Chamber whether a sending a 
libel to the party libelled was such a publication as to 
give that Court jurisdiction. It never could have been 
imagined, therefore, by those who presided there, that 
the mere writing without publication was criminal. The 
King v. Knell (a) was a mere nisi prius case, where the 
party is reported to have been found guilty of the print¬ 
ing, and acquitted of the publishing; but printing is a 
species of publication, for copies must at least be de¬ 
livered out to be revised and corrected. 


IS 20. 

'file Kim. 

u^ni’ist 

lU'RurrT. 


(a) 1 Barnnrdiston, 305.. 
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Wlirn the libel bill was in its progress through par- 
liamrn:, the Judges were summoned by the house of 
peers, and certain questions were put to them. And in 
answer to one of these questions. Lord Chief Baron 
J'.jrr , in delivering the opinion of the Judges, states ex¬ 
pressly, that (a) “ the crime consists in publishing a libel; 
a criminal intention in the writer is no part of the defi¬ 
nition of the crime of libel at the common law.” This is 


1820 . 

The Kino 
against 

BtlROETT. 


an authority of the Twelve Judges in modern times, to 
shew that the offence consists in the publication. It is 
admitted, that to support a civil action there must be a 
publication; because, otherwise, there can be no damage. 
If so, there can be no wrong without publication, and 
shall it be said, that a man shall not have an action 
when there is no publication, because there is no wrong 
without publication, but that the king shall indict for 
the mere writing, when the individual is neither wronged 
in his character nor roused in his feelings ? The public 
offence grows out of the private injury to the individual. 
It arises out of the injury to his name and reputation, 
which cannot be effected tiff the writing is published, or 
in other words, until its contents arc communicated to 
the minds of others. It has been argued, that the of¬ 
fence of libel bears n strong analogy to forgery, at com¬ 
mon law, and that inasmuch as the false making of an 
instrument, with intent to defraud, is an offence at com¬ 
mon law, although the instrument never be uttered; it 
follows that the writing of a libel with intent to defame, is 
an offence, although that libel be never published. These 
offences, however, are very different in their nature. In 
the offence of forgery, the crimen falsi is completed by . 
the very act of false making the instrument, accompanied 
with the intent to defraud. The offence of libelling, on 


(a) S 3 How. St. Jr. 000. 


the 
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the other hand, is not complete until the contents of the 
libel are communicated to the minds of others, because 
until that time the reputation of the party is not injured, 
nor is his resentment roused. If this doctrine is to pre¬ 
vail, that the mere writing is prima facie criminal, there 
is not any one work that has adorned the literature of 
any country, or that has lashed the vices of any age, or 
that forms part of the intellectual riches of any nation, 
that might not have been the subject of criminal prose¬ 
cution ; and the extreme absurdity of such a consequence 
surely affords no inconsiderable argument, that the pre¬ 
mises from which it is deduced are fallacious. The mere 
writing and composing a libel not followed by publica¬ 
tion, is, therefore, no offence known to the criminal law 
of England. 

It has been further argued, that where several acts 

constituting an offence, take place in different counties, 

the offender may be indicted in any of those counties; and 

that in this case, inasmuch as the offence is composed of 

the writing and publishing, and the writing took place 

in Leicestershire, that the defendant mav be indicted in 
* ► 

that county, although the libel was only published in 
Middlesex. The case of a windmill erected in one 
county and proving a nuisance in another, has been 
mentioned. Assuming that it may be indicted in the 
county where it operates as a nuisance, how is it to be 
abated ? How is the sheriff' to execute, out of his own 
county, the judgment quod prosteruatur nocumentum. 
This shews that the party can only be indicted in that 
county where he does the act. In misdemeanors, which 
are trespasses, the venue must be laid in the county 
where the trespass is committed. This part of the case 
was so fully argued when the rule nisi was moved for; 

and 
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and the several authorities upon the subject so fully con¬ 
sidered, that it is unnecessary to pursue it any further. 
If the rule contended for be the correct one, the power 
which it would give to the crown to multiply its tribu¬ 
nals would be indeed alarming. For, if a man, conceiv¬ 
ing libellous matter, bought the paper, pen, and ink in 
A ., wrote the libel in B ., put it into the post in C. ? and 
caused it to be delivered inZX, there to be published; then, 
according to the argument, the party might be indicted 
in any one of these four counties. And the crown would 
thereby have the power of selecting that county in which 
they might obtain a jury disposed to convict the defend¬ 
ant. Such an option would naturally excite a strong 
suspicion of partiality in the administration of criminal 
justice, and would, therefore, be against sound policy. 

It has been further contended, that in this case there was 
evidence of a publication in Leicestershire ; and it is said, 
that where a libel has been put into circulation by the act 
of the defendant, it must be taken to be published by him 
in the place in which he parted with the possession of it 
for the purpose of publication ; and that, in this case, it 
was clear, at all events, from the evidence, that the de¬ 
fendant did part with the possession of the libel in Lei¬ 
cestershire, either by putting it into the post, or delivering 
to a servant or to some other person for the purpose of 
transmitting it to London. The case of The King v. 
Watson (a) was cited as an authority to shew that the 
putting a sealed letter into the post is a publication; 
but that is only a nisi prius case, and therefore of no 
great authority; and, besides, Lord Ellcnborough did 
not decide that that was a publication, for there being 
no proof that it had the genuine post-mark op it, he held 
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(a) 1 Campb. 215. 
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the proof of publication insufficient. Iter v. Williams (a) 
was the case of sending a letter with intent to provoke 
a challenge; the letter sealed was put into the post-office 
in Westminster, addressed to the prosecutor in London, 
by whom it was received. It was contended that there 
was no evidence of any offence having been committed 
in Middlesex , the letter not having been seen by any one 
there; but Lord Ellcnborough held, that an offence 
had been committed in Middlesex, and he said that, had 
the letter never been delivered, the defendant’s offence 
would have been the same. In that case the sending is 
the gist of the offence, and there need not be any publi¬ 
cation. The crime of sending a challcmre does not con- 
sist in its tendency to a breach of the peace, but has ever 
been considered as an actual breach of the peace. The act 
of writing and sending a challenge is therefore criminal, 
although the challenge never arrives; in like manner as 
the giving a loaded pistol to a man, and desiring him to 
shoot another, is criminal though no shot is fired. The act 
of sending is the crime in the one case and the other; 
for if in the one case he puts the challenge into 
his pocket, and in the other the loaded pistol, and 
changes his purpose, he has the benefit of the locus 
penitentim, and is not guilty; but if the pistol bo actually 
given to the servant to shoot another, or the challenge 
actually sent, and before the orders are obeyed the 
person carrying the pistol or the challenge is inter¬ 
cepted by a magistrate and discloses the facts;, can 
any man doubt that the party sending him might be 
indicted for a misdemeanor, though his objects were in 
neither case accomplished ? In the crime of libel, how- 


(«) '2 Cam jib. 500. 
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ever, publication is essential to constitute the offence. 
If the intention to publish be defeated, the crime is 
prevented. Every indictment contains the charge of 
publication, but in the case of a challenge, publication 
is no part of the charge. The evil design manifested 
by some overt act of a criminal character, and of im¬ 
mediate danger, though arrested before its final object 
be accomplished, constitutes a crime, as in the case of de¬ 
livering the loaded pistol. Publication means the making 
public; the law, indeed, declares that a communication 
to one individual is a making public, but neither the 
law nor common sense can call concealment a publica¬ 
tion. It can be no publication, therefore, to put a seal 
upon a letter and put it into the post; it is an act 
towards a publication, and if the law defined that act as 
a crime per sc, it might be indicted in the county where 
it was committed. But that act is in itself a conceal¬ 
ment ; and to indict a man for a concealment and call 
it a publication, in order to make a constructive crime, 
not only violates the principles of common sense, but per¬ 
verts the plain meaning of words. It is trifling with com¬ 
mon sense and common understanding, to say that a man 
is guilty of publishing a letter by the very act of taking 
the greatest pains to conceal its contents from every eye 
but that of the individual whom he intends to see them 
in another place. lie may intend to publish it, and 
the putting of it into the post may be evidence of that 
intention, but the intention to do an act which is not 
done does not make that act; the intention to murder is 
not murder, nor the intention to publish a publishing. 
It may be said, however, that the term publication 
does not necessarily mean a communications of the con¬ 
tents of the instrument, and the publication of a will 
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jSJO. or of an award may be refem-tl to; there the term pul,. 

- Haitian mam* no man than the execution or nek now. 

Kmc 

Jerfgmcnt of the particular instrument in the jmscnce 
BuRDkTT. of the witness who atn identity it. I he act ot publi¬ 
cation in both those cases is confined to the character 
and identity of the instruments, and therefore need not 
extend to their contents. The publication, therefore, 
which the law requires of a will or an award is a com¬ 
munication to others of the nature of the act done, and 
not of the contents of the instrument; but that term, 
when applied to a libel, must mean a communication 
of the contents of the libel, for until that takes place, 
there can be no tendency to a breach of the peace. 

By the rules of pleading, the charge may either be 
stated upon the record in precise and understood words, 
or according to their legal effect; that is to say, you 
may either use a known word, or its legal definition. 
This is a general rule; there arc certain exceptions in 
cases of a highly penal nature, where the law in favour of 
life, demands greater strictness; as in an indictment for 
murder, the word murder is indispensable, but in mis¬ 
demeanor, the offence may be wel 1 described by its 
definition. Nbw the technical definition of the crime 
of libel is, that it is an excitement to a breach of* 
the peace by means of a written instrument con¬ 
taining matter injurious to the fame and character 
of another. Suppose that the indictment omitted all 
words of publication, and charged the defendant in the 
language of the definition of the crime of libel: 
viz. that he in the county of Leicester , did unlaw¬ 
fully excite some particular person to commit a 
breach of {he peace by means of a certain written 
paper, containing the matters following; and then setting 

forth 
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forth the libel. Now, would it have been sufficient to 
prove that the defendant, in the county of Leicester, 
wrote the paper; that he there sealed it, and put it into 
the post, although the person to whom it was addressed 
never received it ? Clearly not, because that would be 
no evidence of an excitement in the county of I^iccster. 
Excitement is the operation of some act upon the mind 
of another, and the writing can have no tendency to a 
breach of the peace, according to the definition, till it 
begins to operate upon the mind of him whose passions 
it was intended to provoke. This is the technical de¬ 
finition of the offence of libel. But if we take that which 
is the more enlarged and correct definition, viz. an injury 
done to the feelings, the good fame, and the reputation of 
another, by means of a written instrument, and suppose 
that the indictment charged that defendant did at a 
certain place injure the feelings of another by means of 
certain writing; could it be contended that the merely 
putting the letter into the post would be any evidence that 
the feelings or fame of another had been injured ? The 
definition shews that the reputation must be affected, or 
the mind of the individual wounded, and this must be 
proved to be done in some particular place; whereas, if 
the paper has never been seen by that individual, or any 
other, neither can his tame have been affected, nor his 
passions inflamed in any place. The crime is not con¬ 
summated until some person has seen the paper; that 
is, until publication. 

The only question, however, submitted to the jury 
upon the question of publication was, whether, inasmuch 
as the letter was never proved to have been sealed, Sir 
F. Burdeit might not be presumed to have delivered it 
open in the county of Leicester. Now, that proposition 

Vol. IV. I involves 
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1820. involves two parts: first, that Sir F. Hurdett d flircml 

the letter to some person in the count v o f Isdcestn ■ 
The Kno ' ' 

against and, secondly. that he delivered »t open. i here was »„ 

evidence to support either part of this proposition. h 
was proved that the defendant’s place of residence was 
within a few ndies of the county of lint land. 1 J ( » w , u 

seen riding in the county of Istowter on tin* _> 2 d 0 j 
August, anil the following <l»v : hut there »a« no 
evidence whether the nearest }><»t town wa> in t/ J( > 
county of Ze’/crs/rr or of //v/A/m/. // the m wrestpost 
town were in the latter county, the probability would be 
that the letter would be put into the post-oflice in that 
county; and if that be a publication, it would be a pub¬ 
lication in the county of Rutland. It was incumbent on 
the prosecutor, however, to prove that the defendant 
parted with the possession of the letter in the county of 
Leicester. The second part of the proposition is, that 
the defendant delivered it open in the county of Leicester. 
Now, there not only tvas no evidence of that, but.it is 
directly contrary to the evidence: for the letter arrived 
in London at the very time when it would have arrived 
in due course of post. The presumption, therefore, is, 
that it came by the post, the ordinary inode of con¬ 
veying letters. It was inclosed in a cover containing 
written directions to Mr. Ilickersteth. It is probable, 
therefore, that the defendant did not deliver it in person 
to Mr Bickersteth ; but that, when lie parted with it, it 
was under seal, that being the ordinary mode of trans¬ 
mitting letters accompanied with confidential instruc¬ 
tions, by the post or by a servant. Taking the case 
according to probability, the presumption is, that the 
letter was sent sealed by the post. The other pre¬ 
sumption involves the supposition that Mr. Bickersteth 


was 
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was in Leicestershire, of which there was Ho evidence 
at all, and is a presumption contrary to the ordinal^ 
course of things. It was incumbent on the prosecutor to 
establish the fact by calling Mr. Bickersteth. For no pre¬ 
sumption ought to be made in a criminal case. 

Another ground upon which the defendant is entitled 
to a new trial is, that the learned Judge rejected evidence 
of the truth of the facts represented in the libel to have 
taken place at Manchester. Now, that evidence ought 
to have been received ; because the effect of it might be 
to alter wholly the nature of the libel. If the facts were 
true, the question, whether the publication were a libel 
or not, would depend upon this, viz. whether the com¬ 
ments were warranted by the facts. If, on the other 
hand, the facts were false, the very statement of them 
would constitute a libel. 

Another ground of objection to the verdict is, that 
the learned Judge told the jury that they were to take 
the law from him as to whether this were a libel or not. 
Now, by the 32 Geo. 3. c. 60. the jury are empowered 
to give a general verdict upon the whole matter in 
issue; and, consequently, are to find whether the pub¬ 
lication be a libel or not. 

Cur. adv. vtdt. 


1820. 


Hie Kata 

again* 

jiuamrrr. 


There being a difference of opinion on the bench, 
the Judges now delivered their opinions seriatim. 

Best J. ( a ) This case came on for trial before me 

at the Spring assizes for the county of Leicester . On 

the 

(a) The information being frequently alluded to by the learned judges 
In delivering their opinions, it may be proper to give die fast count: 

Leicestershire to wit. Be it remembered that Sir Robert Gifford, 
knight. Attorney* General of our present sovereign lord the king, who for 

1 2 our 
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the part of the prosecution it was proved, by Mr. 
BrookeSy that the libel in question was delivered to him 

by 


our said lord the king prosecutes in this behalf in his proper person, comes 
here into the court of our said lord the king, before the king himself at 
Wat minster, on Saturday next after the morrow of .III Sauls, in this same 
term ; and for our said lord the king gives the court here to understand 
and be informed that Sir /•'. thu d,-It . late of West minster in the county of 
Middles,.!, baronet, being a seditious, malicious, and ill-disposed person, 
and unlawfully and maliciously devising ami intending to raise anti excite 
discontent, disaffection, anti sedition among the liege subjects of our lortl 
the present king, and amongst the soldiers of our »aitl lord the king, and 
to move and excite tile liege subjects of our said lord the king to hatred 
and dislike of the government oi this realm, untl to insinuate and cause it 
to be believed by the liege subjects of our said lortl the king, that divers of 
the liege subjects of our said lord the king had been inhumanly cut down, 
maimed, and killed by certain troops of our said lord the king, heretofore, to 
wit, on the LI 'id day of .iugust, in the .,‘Uh year of the reign of our sove¬ 
reign lord George the Third, l»v the grace til' God, of the united kingdom 
of turrit tirituiu and Ireland. King, Defender of the l aith, at l.augh- 
boruugh, in the county of l.eicesier. unlawfully and maliciously did com¬ 
pose, write, and publish, and cause to lie com posed, written, and pub¬ 
lished, a certain scandalous, malicious, and sedition, libel of and concern¬ 
ing the government of this realm, and of ami concerning the said troops of 
our said lord the king, affording to the tenor and olivet following, .that is 
to say; “ To the electors of ll'estminste:. gentlemen, on reading the news¬ 
papers this morning, having arrived late yesterday evening, 1 was filled 
with shame, grief, and indignation, at the account of the blood spilled at 
Manchester; this thou is the answer of the horoughmongers to the petitioning 
people, this the practical proof of our standing in no need of reform, these 
the practical blessings of our glorious horoughmongers’ domination, this 
the use of a standing army in time of peace. It seems our fathers were 
not such fools as some would make us believe, in opposing the establish¬ 
ment of a standing army, and sending King iritliam's Dutch guards out 
of the country. Yet wouldto Heaven they bad been Dutchmen, or Switzers, 
or Hessians, or JJaititeriaut, or any thing rather than Englishmen, who did 
such deeds. What ! kill men unarmed, unresisting ) and. gracious God, 
women too, disfigured, maimed, cut down, and trampled tin by dragoons! 
(meaning the said troops of our said lord the kiug, and meaning thereby 
that divers liege subjects of our said lord the king, had been inhumanly 
cut down, maimed, and killetl by the said troops of our said lord the king.) 
Is tliis England ? This a Christian land ? a land of freedom ? Can such 
things be and pass by us like a summer cloud unheeded ? forbid it every 
drop of English blood in every vein that does not proclaim its owner bast¬ 
ard. Will the gentlemen of England support or wink ut sueli proceedings ? 
They have a great stake in their country. They hold great estates, and 

they 
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by Mr. liic/rerstetfi, on the 24th August s he did not 
state where, but I think it fair to presume that it was 
delivered at the place of his abode in Middlesex. Mr. 
Brookes’& memory did not enable him to state distinctly 
the manner in which the paper came to his possession. 
He said that the envelope which had covered it was de¬ 
stroyed. He could not say whether it had an address on 
it or not; but, to the best of his recollection, it was ad¬ 
dressed to Mr. BicJcerstcth. Where Mr. Bickersteth 
lived did not appear, nor who he was, further than that 
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they are bound in duty and in honour to consider them as retaining fees 
on the part of their country, for upholding its rights and liberties; surely 
they will at length awake and find they have other duties to perform be¬ 
sides fattening bullocks and planting cabbages. They never can stand 
tamely by as lookers-on whilst bloody Keros rip open their mother’s 
womb. They must join the general voice, loudly demanding justice and 
redress, and head public meetings throughout the united kingdom, to put 
a stop in its commencement to a reign of terror and of blood, to afford 
consolation as far as it can be afforded, and legal redress to the widows 
and orphans and mutilated victims of this unparalleled and barbarous out¬ 
rage. For this purpose I propose that a meeting should be called in 
Westminster, which the gentlemen of the committee will arrange, and 
whose summons I will hold myself in readiness to attend. Whether 
tlie penalty of our meeting will be death by military execution, I know 
not; but this I know, a man cau die but once, and never better than 
in vindicating the laws and liberties of his country. Excuse this hasty 
address, I can scarcely tell what J have written. It may be a libel, or the 
Attorney-General may call it so just as he pleases. When the seven 
bishops were tried for libel, the army of James the Second, then encamped 
on Hounslow Heath, for supporting military power, gave three cheers, on 
hearing of their acquittal. The king, startled at the noise, asked, ‘ Wliat’s 
that?’ ‘ Nothing, sir,' was th- answer, ‘ but the soldiers shouting at die 
acquittal of the seven bishops.’ ‘ l")o you call that nothing ?’ replied the 
misgiving tyrant, and shortly after abdicated the government. ’Tis true, 
James could not inflict the torture on his soldiers — could not tear the 
living flesh from their bones with a cat o’ nine tails — could hot flay them 
alive, lie Uiis as it may, our duty is to meet, and ‘ England expects every 
man to do his duty.’ I remain, gentlemen, most truly, and faithfully, 
your most obedient servant, F. liurdett, Kirby Park, Jit gust 22nd, 1819.” 
In contempt of our said lord the king and his laws, to the evil example 
of all others, and against die peace of our said lord tii«*king, his crown 
and dignity. 

X 3 hp 
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be was the professional friend of Sir Francis Burdett. 
There was not any seal or trace of a seal on the en¬ 
velope, nor was there any post-mark either on the 
envelope or paper. The paper was dated Kirby Fark , 
August 22d; and it appeared in evidence that Kirby 
Park was in Leicestershire , but at no great distance from 
the boundaries of the counties of Leicester and Rutland. 
It also appeared, from the evidence of a toll-gate keeper 
near Kirby Park , that Sir Francis Burdett was seen in 
Leicestershire on the 22d August, and again on the fol¬ 
lowing day. There was no evidence of his having left 
the county of Leicester till after the publication of the 
paper, which took place on the 25th August. The paper, 
to be ready for publication on the 25th, must have been 
sent from the defendant’s seat in Leicestershire (which is 
nearly 100 miles from London) on the evening of the 
23d (on which day the defendant was seen riding near the 
toll-gate), or the morning of the 2-4th. The only words 
that, according to Mr. Brookes' s memory, were within 
the envelope, or any other part of the papers, besides 
the libel, were “ Forward, this to Brookes .” There was no 
express direction to him to publish it; and his only 
reason for thinking the defendant intended that it should 
be published was, that it was addressed to the electors 
of Westminster. It further appeared that Sir Francis 
Burdett , on Mr. Brookes being called upon by Lord 
SidmQuth to deliver up the author, wrote this letter: 
« Cottisbrook, August 28, My Lord, hearing your Lord¬ 
ship had applied to the gentleman through whose hands 
my address to the electors of Westminster was trans¬ 
mitted to the newspapers, to give up the author, and 

had, at the same time, intimated that a refusal would 

* 

subject him, as well as the editors of the papers, to a 

Minis- 
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Ministerial prosecution; I take the liberty, in order to 1820. 
save vour Lordship further trouble, and also the gentle* m „ 
man above mentioned an unjust prosecution, to inform “««*w* 

Bduri. 

your Lordship, that I am the author of the address in 
question; and, moreover, to assure your Lordship, that 
although penned in a hurry, and under the influence of 
strongly excited feelings, I can discover nothing in it, 
on a re-perusal, unbecoming the character of an honest 
man and an Englishman.” At the close of the evidence 
on the part of the prosecution it was contended, that 
there was no evidence that the libel in question had been 
published in Leicestershire. After hearing the argu¬ 
ment, I thought that there was not only such evidenoe 
of a publication in Leicestershire as 1 was bound to leave 
to the jury, but it appeared to me then, and appears to 
me now, that, unless it received an answer, it was cogent 
evidence for the jury to find the verdict which they have 
found. I stated shortly to the learned counsel, that my 
opinion was, that there was evidence to be laid before the 
jury, by which I meant them to understand that, if they 
thought proper, they might offer evidence on the part of 
the defendant, to rebut the inference which the evidence 
on the part of the prosecution had raised of a publica¬ 
tion in Leicestershire. No evidence was offered on the 
part of the defendant. The case was defended by the 
Honourable Baronet himself most ably — he said but 
little on the question of venue; but he contended that it 
was impossible to impute to him the intent charged in the 
information. I told the jury that there were two ques¬ 
tions for their consideration. The first was, whether 
there was a publication of the libel in Leicestershire t 
and, secondly, if they should be of opinion that the 
paper was published in Leicestershire , whether the pa- 

I 4 per, 
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per, under the circumstances in which it was published, 
was a libel. I stated to them the evidence that had 
been given. I pointed out to them the opportunity the 
defendant had of answering the evidence for the prose¬ 
cution by evidence which I thought he might have been 
prepared to offer. With respect to whether this was a 
libel, I told the jury that the question, whether it was 
published with the intention alleged in the information, 
was peculiarly for their consideration; but I added, that 
the intention was to be collected from the paper itself, 
unless the import of the paper were explained by the 
mode of publication, or any other circumstances. I 
added, that if it appeared that the contents of the paper 
were likely to excite sedition and disaffection, the 
defendant must be presumed to intend that which his 
act was likely to produce. I told them further, that 
if they should be of opinion that such was the intention 
of the defendant, then it was my duty to declare, that, 
in my opinion, such a paper, published with such an 
intent, was a libel; leaving it, however, to them (as I 
was aware at the time that I was bound to do under the 
act of parliament of the 82 Geo. 3. c. 6*0. s. 1.) to find 
whether it was a libel or not. The jury found the de¬ 
fendant guilty. A motion has been since made for a new 
trial, and I am extremely glad that this case has been fully 
discussed, and that the defendant has had the advantage 
of the ablest counsel whom the bar of this or any country 
could afford. All that talent, industry, and learningcould 
bring forward, has been urged by the gentlemen on each 
side. I hope, therefore, that we are enabled, by the assist¬ 
ance of the bar, to form an accurate judgment on this case. 

Three objections were taken when the rule was moved. 
The first objection is, that there was no evidence that 

I'h? 
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the libel was published in the county of Leicester. I 
have to observe on that point, that if there was any 
evidence, it was my duty to leave it to the jury, who 
alone could judge of its weight. The rule that governs 
a Judge as to evidence, applies equally to the case offered 
on the part of the defendant, and that in support of the 
prosecution. It will hardly be contended, that if there 
was evidence offered on the part of the defendant, a 
Judge would have a right to take on himself to decide 
on the effect of the evidence, and to withdraw it from the 
jury. Were a Judge so to act, he might, with great 
justice, be charged with usurping the privileges of the 
jury, and making a criminal trial, not what it is by our 
law, a trial by jury, but a trial by the Judge. It must 
be borne in mind, that the question is not whether the 
evidence was such as ought to have satisfied a jury of 
the fact of publication in Leiccstcrshire, but whether any 
facts were proved, which raised a presumption of pub¬ 
lication in that county. If there were any such facts, 
I could not deal with them otherwise than I did. I am 
of opinion that there was evidence in this case, on the 
part of the prosecution, which raised a strong presump¬ 
tion, that the libel was published in Leicestershire; and 
no attempt having been made to rebut such presump¬ 
tion, it became, in my mind, conclusive proof of that 
fact. It has been said, that there is to be no pre¬ 
sumption in criminal cases. Nothing is so dangerous as 
stating general abstract principles. We are not to 
presume without proof. We are not to imagine guilt, 
where there is no evidence to raise the presumption. 
But when one or more things are proved, from which 
our experience enables us to ascertain that # nnother, not 
proved, must have happened, we presume that it did 

happen, 
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happen, as well in criminal as in civil cases. Nor is it 
necessary that the fact not proved should be established 
by irrefragable inference. It is enough, if its existence 
be highly probable, particularly if the opposite party has 
it in his power to rebut it by evidence, and yet offers 
none; for then we have something like an admission 
that the presumption is just. It has been solemnly 
decided, that there is no difference between the rules of 
evidence in civil and criminal cases. If the rules of 
evidence prescribe the best course to get at truth, they 
must be and arc the same in all cases, and iu all civilised 
countries. There is scarcely a criminal case, from the 
highest down to the lowest, in which courts of justice do 
not act upon this principle. Lord Mansfield , in the 
Douglas case, gives the reason for this. “ As it seldom 
happens that absolute certainty can be obtained in 
“ human affairs, therefore reason and public utility re- 
“ quire that Judges and all mankind, in forming their 
“ opinions of the truth of facts, should be regulated by 
“ the superior number of probabilities on one side and 
on the other.” In the highest crime known to the 
law, treason, you act upon presumption. On proof of 
rebellion, or the endeavour to excite rebellion, you pre¬ 
sume an intent to kill the king. In homicide, upon 
proof of the fact of killing, you presume the malice ne¬ 
cessary to constitute murder, and put it on the prisoner, 
by extracting facts in cross examination, or by direct 
testimony, to lower his offence to manslaughter, or justi¬ 
fiable homicide. In burglary and highway robbery, if a 
person is found in possession of the goods recently after 
the crime, you presume the possessor guilty, unless he 
can account for the possession. In the case of a libel, 
which is charged to be written with a particular intent, 

if 
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if the libel is calculated to produce the effect charged 
to be intended, you presume the intent. It therefore 
appears to me quite absurd, to state that we are not to act 
upon presumption. Until it pleases Providonce to give 
us means beyond those our present faculties afford, of 
knowing things done in secret, we must act on pre¬ 
sumptive proof, qr leave the worst crimes unpunished. 
I admit, where presumption is attempted to be raised, 
as to the corpus delicti, that it ought to be strong and 
cogent; but in a part of the case relating merely to the 
question of venue, leaving the body of the offenoe un¬ 
touched, I would act on as slight grounds of presumption 
as would satisfy me in the most trifling cause that can be 
tried in Westminster Hall. I shall now state why I 
think there was a ground raised for presuming that this 
libel was published in Leicestershire. If this presump¬ 
tion had not led us to the truth, it is quite clear it would 
have received an answer. The defendant came prepared 
to dispute the publication in Leicestershire. I must 
suppose he came armed with the means of doing so; he 
had nothing to do but to call Mr- Bickersteth , to prove 
where the paper first saw the light. If it was first de¬ 
livered from the hand of the defendant in London or 
Middlesex , Mr. Bickersteth could have had no difficulty 
in proving the fact. It has been said, that the prose- 
cqtor ought to have called him. Did he know that 
such a person existed ? Could he know that he had even 
touched this paper ? Such knowledge could only have 
been obtained from Mr. Brookes, and he was not dis¬ 
posed to communicate it to the prosecutor. The law 
does not impose impossibilities on parties; it expects, 
that a man who has the means of knowing who may be 
witnesses, shall coll them. The presumption is, that the 
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paper was delivered open in Leicestershire. In Phillipps 
on Evidence, p. 152. 4th edit., it is said that the civilians’ 
definition of presumption is “ Pncsumptio nihil aliud. est 
quam argumentum verisimilc communi sensu perception ex 
eo quod plerumqueJit autfieri intelligitur, .” Presumption 
means nothing more than, as stated by Lord Mansfield, 
the weighing of probabilities, and deciding, by the 
powers of common sense, on which side the truth is. 
Now let us see what are the facts of this case, that raise 
the presumption of the paper having been delivered open 
in Leicestershire. First, it is clear, that it was written in 
Leicestershire, for it was dated Kirby Park, Leicester¬ 
shire ; and it was held, in the case of The King v. Dr. 
Hetisey (a), that the date of a place in a letter, is evidence 
that it was written there. Then the next fact is, that 
on the 24th August the letter reached London . Now, Sir 
F. Burdett is proved, not only on the 22d but on the 
23d August, to have been in Leicestershire, not travelling 
to London , but riding out in the neighbourhood of his 
own house. It is clear, therefore, that it did not pass 
from his hands, in Middlesex, to those of Brookes, but 
from the hands of Bickers!eth. This evidence, leaving 
Sir F. Burdett in Leicestershire, and shewing a delivery 
by another person to Brookes, raises a presumption that 
it was sent by him, and not carried by him out of the 
county. If it was sent out of the county, in what state 
was it sent ? I am to presume a thing always in the 
state in which it is found, unless I have evidence that, 
at some previous time, it was in a different state. It 
was presentee! to Brookes open; why then am I to pre¬ 
sume it was ever inclosed ? If the envelope had had a 
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broken seal, l should have thought that evidence that it 1820. 

had been closed, and that Bickersteth, to whom Brookes , ~ " 

thinks it was addressed, had opened it. But there was again* 

.. , . ... Bwuwrr. 

no trace ot any seal having ever been attached to it. 

If it came in that envelope it must have been open; 
and that it came in that envelope, is evident from the 
address to Bickers/eth being on it. Brookes thought there 
was no post mark on it. Do not all these facts shew, 
that it was not sent by the post, but by some private 
hand (either that oi Bickersteth, or some other person), 
and that the words on the outside of the envelope, and 
which Brookes thought was an address to Bickersteth, and 
the words in the inside, “forward it to Brookes,” were 
only memoranda, as to what was to be done with the 
paper when it arrived in London. It has, to my mind, 
nothing of the appearance of a paper sent by the post. 

If sent by the post, why was it not franked direct to 
Mr. Brookes ? If it was thought right to submit it for 
tl \ajirst time to Bickersteth, in London, for his opinion, 
the envelope would have contained something more of 
the form of a letter from one gentleman to another, 
than forward this to Brookes. If we act according to the 
rule laid down by Lord Mansfield and the civilians, to 
judge according to the weight of probabilities, we have 
then the highest degree of probability on the one side, 
without any thing to weigh against it on the other, that 
this paper was delivered either to Bickersteth, in Leices¬ 
tershire, or to some other person in the confidence of 
the defendant; and that he thought it right to trust it to 
such person open, that he might carry it to Bickersteth. 

On these grounds, I am of opinion that it was not only 
proper for me (according to the principles on which 
justice is administered) to leave this case to the jury in 

the 



186 


CASES in MICHAELMAS TERM 


1820. the way I did, but that the jury could find no other 

- verdict than that which they have found. 

The Kurt: ' 

against liut supposing it to have f»«‘cn sent by the post, mv 

UuKoerr. ..... ,. .. . . 

opinion is. that such a sending of it auiountiHl to a pub. 
lication. It />• assumed that publicntimt means « muni- 
festntion of the content*. 1 deny that such is the meaning 
of the word publication. In no part of the Jaw tin / find 

that it is used in that sense. A man publishes an award, 
but he docs not read it. Again, he publishes a will, but he 
does not manifest its contents to those to whom he makes 
the publication; he merely desires the witnesses to take 
notice that the paper to which they affix their different 
attestations is his will. So in the ease of a libel, publica¬ 
tion is nothincr more than doing the last act for the accom- 
plishment of the mischief intended by it. The moment a 
man delivers a libel from his hands his control over it is 
gone; he has shot his arrow, ami it does not depend 
upon him whether it hits the mark or not. There is an 
end of the locus peenitentiie, his offence is complete, all 
that depends upon him is consummated, and from that 
moment, upon every principle of common sense, he is 
liable to be called upon to answer for his act. Suppose 
a man wraps up a newspaper and sends it into another 
county by a boy; who is the publisher ? the boy who 
perhaps cannot read or is ignorant of its contents, or 
the man who has put it up in the envelope? The boy 
who carries it is merely an innocent instrument; there 
can be no other publisher but the. person who sent it, 
and who publishes it. when he delivers it to the boy. If 
the sending of a letter by the post be not a publication in 
the county from whence it is sent, how is a libeller to be 
punished who sends his libel by the post to sonrre foreign 
country for circulation ? The libeller will not go to the 
foreign country that he may be punished there. If the 

sending 
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sending it from England be not a publication, (as it is 
contended at the bar,) can it be insisted, when the libel 
is completed by publication, that such a libeller call no 
where be punished ? A British subject might libel with 
impunity, in a foreign land, his sovereign, his govern¬ 
ment, or any distinguished individual whose fame ex¬ 
tended beyond the limits of his own country; and the 
foreign disseminator would have this strong appeal to 
the mercy of his own laws, that being sent to him from 
a person in England he believed the libel to be true. 
But there is authority for saying that this is a publica¬ 
tion. In the case of The King v. Watson it was con¬ 
tended, that the post-mark was proof of the letter having 
been put into the post at Islington , and that such putting 
into the post amounted to a publication. Lord Ellen- 
borough held the proof of the publication of the letter 
insufficient. Why ? because there was no proof that 
there was the post-mark, and that what appeared to be 
the post-mark might have been a forgery. Now, he 
would not have said so, if he had thought that putting 
the letter into the post-office at Islington did not amount 
to a publication. If he had said the putting the letter 
into the post was not a publication, he would have been 
inconsistent with himself, a circumstance which the 
soundness of his judgment would have prevented. For 
in the case of The King v. Williams , which was for send¬ 
ing a challenge in a letter, Lord Ellenborough said there 
was a publication in Middlesex by putting it into the 
post-office there, with intent that it should be delivered 
at Windsor. Lord Ellenborough does not say that this 
is a sufficient sending of a challenge, but a sufficient 
publication; nor can there be any difference between that 
case and any other libel. Why are libels against indi¬ 
viduals 
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viduals prosecuted? because they have a tendency to 
provoke the party, to whom they are sent, to a breach 
of the peace. There can be no distinction between a 
libel sent with an express intent to provoke a breach of 
the peace, and any other libel on an individual. This 
cuse is directly in point to prove that the putting of a 
letter into the post is a sullicient publication. Had not 
the civil law been quoted by the counsel for the defend¬ 
ant, I should not have referred to it, although 1 think 
it strongly confirmatory of my opinion. The descrip¬ 
tion of a libeller in our indictments seems to me to have 
been borrowed from the civil law, and 1 agree that their 
word cdo is represented bv our word publish ; but I deny 
that edere means to manifest the contents of a paper. 
Both in the llonum classics and law books it means the 
act of delivery, which precedes the manifestation of the 
contents; and the subsequent manifestation is expressed by 
some other term, as exponere or j nanifeature. Thus, in 
Cicero, DeRegibus, lib.fi. art. 20. he says, “ apml eosdem 
qui magistratu abiennt edant rt exponentl quid in magis¬ 
tral gesserint.” Here, the word “ edant” means “ they 
uttered,” and the word “ exponant,” “ they exposed to 
public view what was so uttered.” So, in the civil law, in 
the Codex, lib. i). tit. 36. we have this passage; “ Si quis 
famosutn libellum ignarus repererit, aut corrumpat prius- 
quam alter inveniat aut nulli confiteatur inventum. Si 
vero non statim easdem chartulas corruperit vel igne con- 
sumpserit, sed earum vim manifestaverit sciat se ut auc- 
torem hujusmodi delicti capitali sentential subjugandum.” 
Here, the word ediderit is not used, but manifestaverit. 
Why ? because it constituted no crime for a person who 
found a paper, and, being ignorant of its contents, 
delivered it to another. T° punish him with death 

would 
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would have been a species of cruelty of which the worst 
of the Homans were incapable; but if, instead of destroy¬ 
ing it, he manifested, it, then he was to be considered 
as the author. The reason I quote this passage is 
to shew that where “ ediderit” is used it means a 
delivery only; but when they intend to express a 
disclosure of the contents of a paper, they use the 
word manifestaverit and thus, both according to the 
civil and the English law, whether this paper were 
delivered open or wrapped up in a hundred envelopes, 
the delivery was a publication, (a) 

I come 

(a) We would venture with great deference to the learned judge, to 
suggest that possibly it may be found on examination that the word Edo 
is not unfrequently used by the best writers to express a publication in 
the popular sense of the word. Quintilian, iii. 7., speaking of Cicero’s 
publications, uses the phrase, liditi in competitors, in L. Pisonem, et 
Clodium, ct Curioncm libri vituperationcm continent. And Cicero him¬ 
self, in various passages, has employed the same expression in the same 
sense. As for instance: Scripsi etiam versibus tres libros de temporibus 
meis, quos jam pridein ad te niisissem, si esse edendos jmtassem . Epist. 
ad Fain. Lib. i. 9. Nec se tenuit quin contra doclores librum etiam edcrct. 
Acad. Qutest. iv. 12. Non occultavi (tabulas) non continui domi; sed 
describi ab omnibus statiin librariis, dividi passim, ct pervulgari et edi 
Populo liomimn, imperavi. Pro. Syll. 15. Ut annales senex cmendem alqttc 
edam. Ad Atticum, ii. 16. Leges aulern a me edentnr non perfects. 
De Lcgibus, ii. 18. There is another passage which shews this use of 
the word in a strong light. It is well known that Cn. Flavius first made 
public the “ actiones” of the lawyers, which, till then, had been kept 
secret by them. And Cicero thus alludes to it, Augendce potential sue 
caus4 pervulgari ortem suam nolucrunt: deinde posteaimam est edilum 
expositis a Cn. Flavio primum actionibus, &c. De Oratore, i. 41. In the 
books of Uie civil law, the definition of the word edere is Copiam descri- 
bendi facere, in libcllo complect! et dare, vel dictare; which refers to the 
custom of the plaintiff inscribing in the book of the Pretor, his cause of 
complaint against the defendant, and afterwards of serving his declaration 
upon the opposite party. Btidaeus inquit *• edere” apud juris-consultoS 
est, quod nunc, per scriptum dare, vel per declarationem, dicunt. These 
authorities shew, that amongst the Haitian writers, the word Edo, when 
applied to books, annals, and the like, meant “ to make public.” And 
amongst the civilians, even in its technical use, it implied a particular 
mode of making public, prescribed by the law, viz. by the'Inscription in 
the Praetor’s book. It undoubtedly also included the delivery of the do- 
deration to the opposite party, which possibly may account for its being 
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1 come now to another point, viz. the rejection of the 
evidence of that which was done at Manchester, which 
it was contended ought to have been received for the 
purpose of explaining the libel. Now in the first place 
there was no ambiguity to explain. There was no part 
of the libel that was not intelligible without the aid of 
evidence. In the next place, it w'as clear that notwith¬ 
standing any thing which might have passed at Man¬ 
chester , many parts of this letter were libellous. Nothing 
that passed there could explain the allusion to the com¬ 
mencement of a reign of blood and terror in this 
country, or have applied to what is said in the libel of 
the soldiers having the living flesh torn from their bones: 
or to what is perhaps the strongest part of it, the 
allusion to the abdication of King James. The paper 
would, therefore, at all events, have remained a highly 
aggravated libel. It is not like the case of the King v. 
Horne. There the defendant did not insist on the truth 
of the libel, but the indictment having charged him with 
libelling the king’s troops, he endeavoured to shew that 
those whom he had libelled were not the king’s troops; 
the evidence was admitted only to remove an ambiguity, 
but there is no obscurity like that in the present case. 
The defendant in that case offered the evidence, but it 
failed; and Lord Mansfield said, that from the evidence 
he produced, it appeared clearly that they were the king’s 
troops; his words are, “ in this case the defendant gave 
evidence, but demonstrated that the libel related to the 
troops acting under the king’s authority.” 


apparently used sometimes in the more restricted sense, In the passage 
Irom Cicero, quoted by the learned judge, it should be observed, that the 
■words “edant et exponant,” are not applied to any hook or written com¬ 
position, and* iu that case the word may probably admit of a diflerent 
interpretation to the one here suggested. See Stepbani Thesaurus Lingua* 
Xatinre; and Vicat. Vocabulsriutn Uttiutque Juris, 
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was made was, that I took upon myself to lay down the ’ ”. 

The Kikq 

law to the jury as to the libel, and that since the statute against 
„ . - . , . _ BuxDtrt. 

32 Geo. 3. c. CO. 1 was not warranted in so doing. I 

told the jury that they were to consider whether the paper 
was published with the intent charged in the information; 
and that if they thought it was published with that intent, 

I was of opinion that it. was a libel. I, however, added, 
that they were to decide whether they would adopt my opi¬ 
nion. In forming their opinion on the question of libel, 

I told the jury that they were to consider whether the 
paper contained a sober address to the reason of mankind, 
or whether it was an appeal to their passions, calculated 
to incite them to acts of violence and outrage. If it 
was of the former description, it was not a libel; if of 
the latter description, it was. It must not be supposed 
that the statute of George the Third made the question 
of libel a question of "fact. If it had, instead of remov¬ 
ing an anomaly, it would have created one. Libel is 
a question of law, and the judge is the judge of the law 
in libel as in all other cases, the jury having the power 
of acting agreeably to his statement of the law or not. 

All that the statute does is to prevent the question from 
being left to the jury in the narrow way in which it was 
left before that time. The jury were then onty to find 
the fact of the publication, and the truth of the innuen¬ 
does ; for the judges used to tell them that the intent 
was an inference of law, to be drawn from the paper, 
with which the jury had nothing to do. The legislature 
has said that that is not so, but that the whole case is to 
be left to the jury. But judges arc in express terms 
directed to lay down the law as in other eases. In 
ail cases the jury may find a general verdict; they 
do so in cases of murder and treason, but there the 
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judge tells them what is the law, though they may 
find against him, unless they are satisfied with his opi¬ 
nion. And this is plain from the words of the statute, 
which, after reciting that doubts had arisen whether 
on the trial of a libel the jury may give their verdict on 
the whole matter in issue, directs that “ they shall not 
be required or directed by the judge to find the defen¬ 
dant guilty merely on the proof of the publication, and 
the sense ascribed to it by the indictment.” But the 
statute proceeds expressly to say, that “ on every such 
trial the judge shall, according to his discretion, give 
his opinion to the jury on the matter, in like manner as 
in other criminal cases.” That was all that was done 
on this occasion, and, therefore, I am of opinion that 
this objection also fails. As to the libel itself, consider¬ 
ing it as the production of a man of large fortune, high 
rank, and extensive influence, where is the person that 
can make an observation in favour of any part of it ? 
My opinion of the liberty of the press is, that every man 
ought to be permitted to instruct his fellow subjects; 
that every man may fearlessly advance any new doc¬ 
trines, provided he does so with proper respect to the 
religion and government of the country; that he may 
point out errors in the measures of public men, but he 
must not impute criminal conduct to them. The liberty 
of the press cannot, be carried to this extent without 
violating another equally sacred right; namely, the 
right of character. This right can only be attacked in 
a court of justice, where the party attacked has a fair 
oppoi*tunity of defending himself. Where vituperation 
begins, the liberty of the press ends. This maxim was 
acted upon by the greatest states of antiquity. In our 
country, the liberty of the press allows us to persuade 
men to use their constitutional influence over their re- 
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presentatives to obtain in the regular parliamentary 
manner a redress of real or supposed grievances. But 
this must be done with temper and moderation, other¬ 
wise instead of setting the government in motion for the 
people, the people may be set in motion against the 
government. In such a case as this it is fit that the 
public should know the grounds on which I have acted. 
Whether I shall persuade others that I have acted right 
I know not. It is enough for me as an Englishman, to 
be myself satisfied that I have done so. We have been 
desired to consider what posterity will think of our judg¬ 
ment. I am not insensible to this consideration, but I value 
only the good opinion of those who love their country 
and wish to preserve it in peace. Of their censure I am 
not afraid. I have acted upon this occasion with the 
firmness which the times in which we live particularly 
require, but I trust I have not lost sight of that which 
ought in all times to guide a judge in this country, 
where every magistrate is reminded by the oath of his 
sovereign, that it is his first duty to administer justice 
in mercy. 

Holroyd J. This is a motion for a new trial which 
has been made and supported in argument on various 
grounds with the greatest ability; but after hearing and 
most attentively considering every thing that has been 
suggested by the learning and ingenuity which on this 
occasion we have heard displayed, and the authorities 
that have been relied upon or discussed, I am of 
opinion, that the rule for a new trial ought not to be 
made absolute. The case appears to me to have been 
sufficiently proved at the trial to warrant J;he verdict 
given against the defendant. The proofs are direct and 
positive, not only that the paper writing charged to be a 
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18S0. libel was published, but also that Sir Fronts Burdctt was 
the author of it: that the same was in liict not only 

The King * 

agamtt composed and written, but that it was also published, by 
Bvurn. 

him. I am not at present speaking of any proof either 
positive or presumptive, of an act of publication by 
him in Leicestershire. 1 am now speaking of the proof 
merely of an act of publication by him somewhere. 
That he was not only the composer and writer, but 
also that he published it, is directly proved by evidence 
of his hand-writing to the libel uml its envelope, and 
by the contents of that envelope directing Mr. Bieka- 
steth to pass it to Mr. Brookes, and further by his letter 
to Lord Sidmouih, in which he not only expressly 
acknowledges himself to be the uutlior of the paper 
writing charged to be a libel, but the tact also of' his 
having sometime before sent it up to town. .So that it is 
established by direct proof, not only that the paper 
writing in question was composed and written by him, 
but also that the locus pumitentia; of the writer was 
passed by his having parted with the possession of it. 

His own act of sending away the letter, his publishing 
it to Mr. Bickerslcth , and the publication of it to Mr. 
Brookes by his own direct authority and order, are 
decisive on this point. But, if necessary, we have, in 
addition to the positive proofs of a complete corpus 
delicti having been committed by the defendant some¬ 
where, by his writing and publishing the letter in ques¬ 
tion, pregnant proofs, afforded by the very contents of 
the letter itself; that it was originally composed not 
with a view of keeping it for any time to himself; for 
any further consideration whether it should be published 
or suppressed, but with the intent that it should speedily 
be published and acted upon. For from its being ad¬ 
dressed to the electors of Westminster, and from the 

haste 
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haste in which it appears to have been written, evidently 
for the purpose of dispatch, it is clear that the defen¬ 
dant intended that it should be acted upon by others in 
the speedy call of public meetings on the subject. So 
that the proofs are not only of a' writing and publish¬ 
ing by the defendant, but also that the letter was ori¬ 
ginally written by him with the intent, and for the 
purpose of its being published, and that that was the 
sole cause and object of its being written. That it 
was written at Kirby Park in Leicestershire , is proved, 
and indeed is admitted to have been proved by its date. 
And upon this part of the case the King v. Henscy, 
which was cited, is an authority in point. These cir¬ 
cumstances, all of which were proved or admitted at 
tlie trial, being taken into consideration, it appears to 
me, that the jury of the county of Leicester had a juris¬ 
diction by law over the oflence with which the defendant 
was charged. 

Writing a libel with the intent and for the purpose of 
its being published (under circumstances not sufficient in 
law to justify or excuse the writer for so doing), followed 
by u publication by the act, or under the authority of the 
writer, is in my opinion, by the law of England , a mis¬ 
demeanor, and triable in the county where such writing 
took place, though the publication be in some other 
county. I do not say whether all those qualities are or 
are not necessary to be attached to or connected with 
the act of writing, in order to make it a misdemeanor. 
It is not necessary at present to consider or give any 
opinion upon any such case, and still less upon a case 
where the writing remains confined by the author to 
his own closet or privacy, or has been obtained from 
thence, and published without his privity or consent. 
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1820. How far the case of the King v. Beats , may be borne 

' out or supported in law to that extent, I have not in 

The King 1 

against the present case considered, nor do I iin-an now to irive 

JjtRUBTT. _ 

my opinion upon it. The present cas<, I think, does 
not require it, being quite distinguishable; and every¬ 
thing said by me in this case, will, as I conceive, leave 
my judgment, as well as that of others, quite unfettered 
in any such cases as I have last supposed, if unfor¬ 
tunately any such should arise. Where a misdemeanor 
has been committed by a defendant Inf •writing and pub¬ 
lishing a libel, the writing of such a libel so published, 
is in my opinion criminal, and liable to be punished 
by the law of England as a misdemeanor, as well as the 
publishing of it. The crime in such a case is not con¬ 
fined to the publishing of it alone. The constant form 
in which the charge is alleged in indictments and in¬ 
formations, shews this. Where the facts of the case are 
expected to support it, the indictment or information 
does not confine the offence charged to publishing the 
libel merely, but alleges the composing or the writing 
of it as part of the crime and where the party pro¬ 
secuted has been acquitted of publishing it, and found 
guilty of writing it, judgment has passed against the 
defendants, not merely in the King v. lieare, but in the 
subsequent cases of the King v. Knell, anil the King v. 
Carter, for the preceding parts which the several de¬ 
fendants had taken with respect to the libel, whether 
it were in printing, composing, or writing them. The 
charge against this defendant is an aggregate offence; a 
misdemeanor consisting of different parts, viz. the com¬ 
posing, writing, and publishing; and if so much of that 
charge be proved to have been committed in the county 
of Leicester, as is in law a misdemeanor, it is perfectly 

dear 
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clear that he might be found guilty of that part alone, 
ami that judgment thereupon must pass against him pro 
tan to. The composing and writing, with the intent 
and for the purpose above stated, of a libel proved to 
have been published by the defendant, is in my opinion, 
of itself a misdemeanor, in whatever county the pub¬ 
lishing of it took place, and is, I think, triable in the 
county where the libel was composed and written. The 
jury of that county, I take it to be clear, may inquire 
into any fact, though in another county, so far at least 
as tends to prove that to be an offence which has been 
done in their own county. So far, therefore, at least 
as the defendant’s publishing the libel elsewhere, tends 
to prove his composing and writing of it to be criminal, 
the jury of the county where it was composed and 
written, clearly, I think, may inquire of, and take cog¬ 
nizance of it. This is constantly done in the case of 
overt acts of high treason, and of acts of conspiracy, 
committed out of the county, in order to establish or 
confirm the charge of treason or conspiracy within the 
county. 

But it is urged, that if the defendant were found 
guilty of the composing and writing, and not of the 
publishing, this information docs not contain a suf¬ 
ficient charge of composing and writing, so as to make 
composing and writing in that case criminal, inasmuch 
as it does not allege that the defendant wrote it with in¬ 
tent to publish it. Now', without considering how far an 
information in such a case would or would not be suffi¬ 
cient to convict the writer upon it, unless such an allega¬ 
tion, either directly or to that effect, were contained in it, 
the information does in this case, I think, ^contain an 
allegation, not only to that extent and effect, but even 

further ; 
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further: for it alleges that the defendant, intending to 
excite discontent and sedition amongst the King’s sub¬ 
jects, and particularly amongst the soldiers, &c. &c. 
composed, wrote, and published the libel. 1 his alle¬ 
gation of the intent is applicable to each of the acts 
charged upon the defendant: to the contusing and 
writing, as well as the publishing. And, therefore, as 
such discontent and sedition could not be excited amongst 
the soldiers of the King without publishing the libel, the 
information in effect alleges that the defendant com¬ 
posed and wrote it for the purpose of its being published, 
in order to effect those further purjxxse* of mischief 
which could not bo accomplished by it, unless by it* 
publication. 

But further, I think the jury may inquire into, and 
take cognizance of those facts which are done out of 
their county, for the purpose of finding a defendant 
guilty, not only of so much of the crime as was com¬ 
mitted within the county, but also of the remainder 
of the aggregate charge, in those cases, where so much 
of the misdemeanor charged as is proved to have been 
done within their county, is of itself a misdemeanor. 

If that be so, it would warrant this verdict in its 
full extent, whether the publication of this libel is 
deemed to have been in the county of Leicester or not. 
And this is established to be the law, in the cases of 
conspiracies and nuisances, in both of which the juries 
do not confine their verdicts of guilty to such criminal 
acts or consequences as occur in the county where the 
conspiracy or erection of the nuisance is laid and proved, 
but extend them to such further acts and consequences 
ol conspiracy and nuisance, as may occur or arise in 
another county; and judgment and punishment are in 

such 
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such cases given and awarded to the full extent of the 1820. 
aggregate offence. The cases of felony have been urged ^ 
as bearing on the present case, particularly those pro- again# 

BuitDFTT. 

vided for by the statute of Philip and Mary, but those 
are, I think, distinguished from, and do not apply to 
the present question. 

It has, however, been further urged, that there ought 
to be a new trial, because the verdict was found upon 
the learned Judge’s telling the jury that there was evi¬ 
dence before them to shew that the libel was published 
by the defendant in Peiccsltrshirc that it might be 
presumed to have been delivered by the defendant to 
Mr. Bickersteth there, and even in the state in which it 
was afterwards delivered to Mr. Brookes, namely, open. 

From wlnit I have stated above, it appears that my opi¬ 
nion must be, that by law the learned Judge need not 
have gone so far in favour of the defendant as to put it 
to the jury to consider whether, from the evidence given, 
they would presume and find that the defendant had 
published the libel in 1Leicestershire, which would 
have given him the benefit of an acquittal, in case 
they had thought the evidence not sufficient for them to 
make that presumption ; because, for the reasons I have 
above stated, I think the verdict ought to have been the 
same, whether the defendant had published the libel in 
that or any other county. It is certainly true, and 1 
most ardently hope that it will ever continue to be the 
case, that by the law of England, as it was urged and 
admitted in the case of the Seven Bishops, no man is to 
be convicted of any crime upon mere naked presump¬ 
tion. A light or rash presumption, not arising either ne¬ 
cessarily, probably, or reasonably, from the lacts proved, 
cannot avail in law. Thai is the presumption spoken 

of 
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of in the Seven Bishops’ case, which n no more than 
mere loose conjecture, without sullicit e.t premises really 
to warrant the conclusion, But critm - of the highest 
nature, more especially cases of'nmrclei, are established, 
and convictions and executions thereupon frequently 
take place for guilt most convincingly ami conclusively 
proved, upon presumptive evidence only of the guilt of 
the party accused; and the well-being and security of 
society much depend upon the receiving anti giving due 
effect to such proofs. The presumptions arising from 
these proofs should, no doubt, anti most especially in 
crimes of great magnitude, be duly and carefully 
weighed. They stand only as proofs of the facts pre¬ 
sumed till the contrary be proved, and those presump¬ 
tions are either weaker or stronger according as the 
party has, or is reasonably to be supposed to have it in his 
power to produce other evidence to rebut or to weaken 
them, in case the fact so presumed be not true; and ac¬ 
cording as he does or does not produce such contrary evi¬ 
dence. It is established a:- a general rule of evidence, that 
m every case the onus probandi lies on the person who 
wishes to support his case by a particular fact, which 
lies more peculiarly within his own knowledge, or of 
which he is supposed to be cognizant. This, indeed, is 
not allowed to supply the want of necessary proof, whe¬ 
ther direct or presumptive, against a defendant of the 
crime with which he is charged; but when such proof has 
been given, it is a rule to be applied in considering the 
weight of the evidence against him, whether direct or 
presumptive, when it is unopposed, unrebutted, or not 
weakened by contrary evidence, which it would be in 
the defendant’s power to produce, if the fact directly or 
presumptively proved were not true. Bearing these con¬ 
siderations 
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sideriitions in remembrance, there was, I think, evi¬ 
dent'* sufficient to be left to the jury from which they 
mifjfl • t reasonably presume a publication by the de¬ 
fendant in Leicestershire. In the case of Sir Manassch 
Lojicz, for bribing a voter of a borough in Cornwall; 
evidence was given that when he was at his serft in De¬ 
vonshire he said, “ such a one,” (the person whom he 
was charged to have bribed, and whom he was proved 
to have bribed, though it did not appear whether the 
bribery was committed in the county of Devon,) “ has 
been with me.” It was objected at the trial, that there 
was not evidence sufficient to shew that the offence was 
committed in Devonshire. Upon that occasion I left it 
to the jury to consider whether his being there at the 
time, and that being the county in which the voter was 
to vote, were not sufficient; and upon that evidence the 
jury presumed the offence to have been committed in 
Devonshire; it being in the defendant’s power, by means 
of the voter, who was, however, not called by him, to 
have shewn that the crime was committed out of De¬ 
vonshire, if the fact had been so. I mentioned this 
circumstance to the Court afterwards, in order that 
it might be ascertained whether he was rightly con¬ 
victed or not, and the Court thought it was prima facie 
evidence, and he received judgment. 

The presumptions, in the present case, are stronger, 
and arise, as well from the contents of the libel, and the 
extrinsic facts proved, as from the want of contrary evi¬ 
dence within the knowledge and power of the defendant, 
as to facts peculiarly within his own knowledge, and of 
which he must be supposed to be cognizant, in order to 
rebut or weaken those presumptions against him. The 
contents of the libel shew, that it was written in haste, 

and 
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and in Leicestershire, lor the purpose of being speedily 
acted upon by public meetings elsewhere ; from which it 
is reasonably to be presumed to have been, as soon as 
effectually it might be, sent off for its destination, as it 
must have been delivered by Mr. Biekersteth to Mr. 
Brookes, in Middlesex, on the 21th August, or otherwise 
it could not have been published in the British Press on 
the 25th. The writer was living in Leicestershire, and was 
proved to be there on the 22tl and the day following, 
within which period of time it was, probably, sent away: 
and it is but a reasonable presumption, that it was sent 
away by him from the place where he was then living : 
at least it is so, in default of proof, on his part, of bis 
being out of the countv, or of anv other evidence to 
rebut that presumption. The evidence for the crown 
established both the time ami person to whom the pro¬ 
secutor had traced the libel, llow it came to Mr. 
Brookes unsealed, and whether it was originally sealed or 
not, were matters peculiarly in the knowledge of the 
defendant, and not of the prosecutor. lie knew how and 
in what states whether open or sealed, and when he had 
sent or delivered it to Mr. Jiiekrrste/h, and might have 
proved it, or at least he might have shewn, by Mr. 
Bickerstcth, in what state it was when be received it. Of 
these facts the prosecutor could not be supposed to be 
cognizant; nor can it be supposed, if the letter had not 
been parted with by the defendant in Leicester shire, and 
even in an unsealed state, (for it does not appear, that 
is, there is no proof, that it went by the post; and if 
it did, it would no doubt go sealed,) that Mr. Jiirk- 
ersteth would not have been called by the defendant to 
prove the state in which it was received by him. In 
default of all proofs under such circumstances, to weaken 
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or rebut these presumptions, I think the jury were 
warranted in concluding and finding that it was parted 
witli by the defendant in Leicestershire, and that it was 
then in the same state in which it was delivered to Mr. 
Brookes, there being no proof, either direct or presump¬ 
tive, of its ever having been in any other state. Indeed, 
my belief, from the evidence, would be, that it was not 
sent by the post to Mr. Bickcrsteth , and that he was not 
in London when lie received it, but that probably, it 
was delivered to him by the defendant in Leicester¬ 
shire ; for I cannot suggest to myself any reason for his 
sending the libel, cither by the post or otherwise, to 
Mr. Bickers/efh, merely to give him the trouble of 
passing it to Mr. Brookes in the St rami, instead of sending 
it at once to Mr. Brookes himself. 

But whether it was sent away or parted with by the 
defendant in Leicestershire, open or sealed, makes, in my 
opinion, no difference with respect to the question, 
whether it was, in point of law, published by him in that 
county or not, so far as to give the jury of that county 
jurisdiction over that fact. In 5 Co. Rep. 126. a., it is 
laid down, that a scamlalcus libel may be published 
traditione, tc ■hen the libel, or any copy of it, is delivered 
over to scandalize the party. So that the mere delivering 
over or parting with the libel with that intent, is deemed 
a publishing. It is an uttering of the libel, and that I 
take to be the sense in which the word publishing is 
used in law. Though in common parlance that word 
may be confined in its meaning to making the contents 
known to th'c public, yet its meaning is not so limited 
in law. The making of it known to an individual only 
is, indisputably, in law, a publishing. Lort^ C. J. De 
Grey, in Bakhtin v. Elphinston, 2 Black. Rep. 1037., 
states, that a written libel may be published in a letter 
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to a third person, and states two instances from llastal's 
entries (a) of charges of constructive publications, by de¬ 
livering letters to A. and 13., and by fixing them on the 
door of St. Paul’s Church. The mere delivery or fixing 
them, with the intent to scandalize, is itself considered 
to be a publishing; and in prosecutions for libels, it is 
never made a matter of enquiry, whether either the 
witness, who purchased the libel at a defendant's shop, 
or any other person, read it in the county where it was 
bought, or even at all, in order to prove the publication 
of it complete in that county. In such cases the fact 
of delivering it to the purchaser is alone relied upon 
as proof of the publication in the county, without any 
proof of its being read there or elsewhere. In the pro¬ 
secutions for libels in London, when proof was given of 
their being purchased at Carlih’s shop, in Fleet-street, 
no enquiry, I believe, ever followed, whether the pur¬ 
chaser had read them within the city of London or not; 
though there is all probability he took them out of the 
city of London and delivered them unread to the solicitor 
of the Treasury, or some one else in Lincoln’s Inn. 
The mere parting with a libel with such an intent, by 
which a defendant loses his power of control over it, 
is an uttering ; and when the contents of it have thereby 
become known, if not before, it has become, I think, so 
far a criminal act, in the county where it is parted with, 
as to give the jury there a jurisdiction to try the crime of 
publishing it. As far as depends on the defendant, his 
crime is there complete; and the act of another person, in 
reading the composition elsewhere, does not alter his cri¬ 
minality, or the nature of his act, in the county where he 
parted with it with the criminal intent. In the cases of 
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wills and awards, they are constantly made and published, 
without the contents being made known, even to the 
witnesses in whose presence they are published. So 
that the making known the contents is not, in some 
cases at least, ex vi termini essential to the constitution 
of an act of publishing. 

With respect to the objection of the learned Judge’s 
refusing to receive evidence of the truth of the facts 
alleged, or rather assumed in the libel, there is, I think, 
not the least doubt upon the point. Although the objec¬ 
tion was made, it was not even attempted to be supported 
by argument at the trial. Whatever might be the result 
of a due enquiry into those factselse where, it is clear that 
that was not the proper place or occasion for enquiring 
into them, nor would the writing be otherwise than, in 
law, a libel. It assumes, as true, a statement most highly 
calumnious on individuals, and on the government, 
merely from a statement in a public newspaper, and 
without the knowledge, whether it were true or not, to 
any or to what extent, and indulges in the highest strain 
of invective, for the purpose of inflaming the public, 
and raising in their minds the greatest discontent, dis¬ 
affection, and alarm. That is, in itself, a seditious libel, 
and the question for the jury was, whether what the 
defendant had written and published, with the intent 
stated in the information, was a libel or not, and not to 
what extent it was so; even supposing that the result 
of that enquiry would have been any palliation of the 
libel. With respect to the objections taken to the 
learned Judge’s having given his opinion and directions 
to the jury, upon the question, whether the writing was 
a libel or not, it seems to me that he left it to.them to 
consider, whether they would adopt his opinion in that 

Vol. IV. L respect, 


1 AS 
1820. 


The King 
against 
Buadett. 



146 


CASES in MICHAELMAS TERM 


1820. 

The Kino 

against 

Bunsen. 


respect, or not; and lie is expressly directed, by the 
statute of the :i2d of the late king, according to his dis¬ 
cretion, to give his opinion and directions to the jury on 
the matter in issue, in like manner ns in other criminal 
cases. And with respect to the objections to his sum¬ 
ming up, I do not, upon an attentive consideration of 
it, find any reason to disagree with his observations in 
that respect. For these reasons, I think the rule for a 
new trial ought to be discharged. 

Bayley J. In several of the points discussed in the 
course of the argument, I agree with the rest of the 
court. I have not the least doubt that the evidence 
relative to the truth of the transactions, stated in the 
libel to have taken place at Manchester , was properly 
rejected. I take it to be clear law, that if a libel con¬ 
tain matters imputing to another a crime capable of 
being tried, you are not at liberty at the time of the 
trial of the libel, to give evidence of the truth of those 
imputations. And this is founded on a wise, whole¬ 
some, and merciful rule of law; for if a party has com¬ 
mitted such an offence he ought to be brought to trial 
fairly, and without any prejudice previously raised in the 
minds of the public and the jury. The proper course, 
therefore, is to institute direct proceedings against him, 
and not to try the truth of his guilt or innocence behind 
his back, in a collateral issue to which he is no party. 
The present libel contains imputations of very high 
crimes, capable of being tried. It contains a statement 
that certain persons at Manchester had been guilty of 
murder, and the truth, therefore, of the libel could not 
be tried .without inquiring whether at Manchester cer¬ 
tain persons had or had not committed murder. It 
appears, therefore, to me, that evidence npon this point 
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was not admissible; and that the case of Rex v. Horne fa 
distinguishable, on the ground that there was not in that 
case an imputation of any crime capable of being tried. 
In some cases, indeed, it is possible that the falsehood may 
be of the very essence of the libel. As for instance; sup¬ 
pose a paper were to state that A. was on a given day 
tried at a given place and convicted of perjury: if that be 
true, it maybe no libel, but if false, it is from beginning 
to end calumnious, and may, no doubt, be the subject of a 
criminal prosecution. Possibly, therefore, in such a 
case, evidence of the truth of such a statement by the 
production of the record, might afford an answer to a 
prosecution for libel. I also entirely agree that the 
learned judge did right in intimating to the jury his 
opinion on the question, whether this was or was not 
a libel, and in telling them that they were to take the 
law from him, unless they were satisfied he was wrong. 
The old rule of law is, ad quaestionem juris respondent 
judices, ad quaestionem facti respondent juratores; and I 
take it to be the bounden duty of the judge to lay down 
the law as it strikes him, and that of the jury to accede 
to it, unless they have superior knowledge on the sub¬ 
ject : and the direction in this case did not take away 
from the jury the power of acting on their own judg¬ 
ment. Besides, if the judge be mistaken in his view 
of the law, his mistake may be set right by a motion 
for a new trial; but if the jury are wrong in their view 
of it, it is not so easy to rectify their mistake. Upon 
all these several points I agree with the rest of the 
court 

But the difficulty which has pressed on my mind, and 
which, from the beginning of this argument tQ the con¬ 
clusion, I have not been able to overcome, arises from 
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1820. the direction of the learned judge to the jury, as to the 
publication in the* county of Leicester. This is, un- 
aeoinst doubtedly, a technical objection, and tloes not interfere 
with the merits of the case. But whether technical or 
not, it seems to me to be a valid objection: and I should 
desert my duty if I did not, by avowing my opinion, give 
to the defendant the full benefit which may arise from it, 
whatever that opinion may be. The facts proved at the 
trial were in substance these: the libel was written at Kirby 
Park , in Leicestershire; as appeared from the date, which 
is Kirby Park , the 22d August , and from the circum¬ 
stance of the defendant being seen on that and the sub¬ 
sequent day, riding near his residence in that county. 
By a subsequent letter to Lord Sidmou/h, the defendant 
avowed himself the author, and that he had transmitted 
the paper to London. It appeared also, that on the 2-lth 
of August Mr. Brookes received it in London from Mr. 
JBickersteth, and that he received at the same time an 
envelope, in which the libel was contained, and in which 
was a direction from the defendant to Mr. Bickersteth , 
to pass the enclosure to Mr. Brookes. It did not ap¬ 
pear whether the envelope had been sealed, and there 
was no evidence of the manner in which it had reached 
Mr. Bickersteth , whether by a personal delivery or other¬ 
wise ; he himself was not called as a witness, nor was 
there any evidence to shew that lie was resident or had 
been in Leicestershire about that time. An objection 
was taken at the trial, that there was no evidence of any 
publication in Leicestershire , which, after argument, the 
learned judge overruled, and when he summed up to 
the jury, he intimated to them, that they might presume 
that the enclosed paper was delivered open to Mr. Bicker - 
stethj in the county of Leicester, Now, my objection to 

that 
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that direction is this, that the judge left it to the jury 
without sufficient premises to warrant them in pre¬ 
suming an open delivery to Mr. Bickerstcth; and that it 
proposed to their consideration no other species of deli¬ 
very by the defendant. As far as I can judge, the evidence 
given furnished to them no ground for such a pre¬ 
sumption. No one can doubt that presumptions may 
be made in criminal as well as in civil cases. It is 
constantly the practice to act upon them, and I apprehend 
that more than one half of the persons convicted of 
crimes, are convicted on presumptive evidence. If a 
theft has been committed, and shortly afterwards, the 
property is found in the possession of a person who can 
give no account of it, it is presumed that he is the thief, 
and so, in other criminal cases; but the question always 
is, whether there arc sufficient premises to warrant the 
presumption, and those premises seem to me, in this 
case, to be wanting. In order to warrant a presumption 
a prima facie case must, at least, be made out. Now 
was such a prima facie case made out here ? The pro¬ 
position to be established consists of two parts: first, 
that a paper, written in Leicestershire and afterwards 
found in London , in the hands of Mr. Bickerstcth , was 
delivered personally to him in Leicestershire ; and, se¬ 
condly, that it was delivered to him open. It is incum¬ 
bent on the prosecutor to make out a prima facie case 
upon the affirmative of each of those points. Now, does 
he advance any evidence as to either ? Does it follow, 
that because Mr. Bicker ste/h has it in London , that he 
received it personally in Leicestershire ? Does it follow, 
because he has it open in London , that it was not sent 
to him in a parcel or in a sealed letter ? Suppose this 
to be the only proposition to be established, and that 

L 3 the 


149 

1820 . 


The Kinci 
against 



150 


CASES in MICHAELMAS TERM 


1820. 


The Kina 
against 
JJUKBETT. 


the prosecutor had gone with this evidence before a 
grand jury, could the grand jury finve found the bill ? 
I apprehend they would have expected some addi¬ 
tional fuels to be produced* mid that unless Mr, Uic/stT- 
steth had been cuffed as a witness oil the part of the 
crown, they would not have found a bill on the pub¬ 
lication in Leicestershire they might liuve said, “ Here 
is clearly a publication in Middlesex , for which a bill will 
no doubt be found by the grand jury of that county ; but 
it is altogether doubtful whether any publication took 
place in Leicestershire or not.” Now', if a grand jury 
could not find a bill upon such evidence, can the petit 
jury be asked to convict upon it? Again, suppose a 
feigned issue upon these two questions; could the 
plaintiff ask for a verdict upon such evidence as this ? 
Upon whom does the onus probandi lie ? Is the 
plaintiff to say to the jury, “ if the defendant does not 
give you any evidence you are to presume that this 
paper was delivered to Mr. Bickerstcth and open ?’* 

I apprehend, that if he did say so, it would be impos¬ 
sible for the jury to come to such a conclusion. I 
try this case by these tests, because, although this is a 
criminal information filed by the Attorney-General, yet 
he will not file an information in any particular county, 
unless he is convinced that there is such evidence as 
ought to satisfy a grand jury; and he never would, I 
apprehend, have filed this information, unless he had 
thought that there was a prima facie case of pub¬ 
lication in Leicestershire. 1 agree, that where a matter 
is peculiarly within the knowledge of one party, 
the onus probandi may be shifted, and his neglect to 
give the evidence may furnish ground for a presump¬ 
tion against him. But here the matter does not lie 
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peculiarly within the knowledge of the defendant. Mr. 
Bickerslcth knew as weil as the defendant the circum¬ 
stances of the case, and the case on the part of the pro¬ 
secution shews it. Then the question is, whether it was 
sufficient to leave the case without calling him as a 
witness. Is the prosecutor to say “ Here is a person who 
can tell you to an absolute certainty the fact as to the 
delivery, but I will not call him, and yet I will desire 
you to presume a personal and open delivery to him, 

I ask you to act upon presumption which may mislead, 
when the power of supplying you with certainty is within 
my reach.” If, indeed, there was any evidence to go to 
the jury, they had a right to come to a conclusion. But 
my opinion is, that there was no evidence, and that it 
ought not to have been submitted to their consideration 
at all. My learned brother told the jury most properly, 
that if Jje were wrong in his view of the case, the defend¬ 
ant would have the benefit of having his mistake corrected. 
And it does seem to me upon a careful review of the case, 
that there was a mistake in considering that in the 
absence of Mr. Bickerslcth, there was any evidence to 
go to the jury. If, in the course of the cause, it had 
appeared that Mr. Bickcrstcth had been in Leicestershire , 
or that the defendant or any of his agents had been 
instrumental in concealing from the prosecution the 
mode in which the paper had come to the hands of Mr. 
Brookes , it might, perhaps, have varied the case, and 
given some ground for such a presumption. But there 
is no such proof, nor even that any application to that 
effect was ever made to Mr. Brookes ; it is not even 
shewn that Mr. Bickci'stcth was not present in court 
at the time of the trial, and capable of being examined 
as a witness. In the absence of all this proof, it seems 
to me that there was no ground on which the jury could 
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put the presumption either the one way or the other. 
If this case had gone before a grand jury, Mr. Brookes 
might have been compelled to say from whom lie re¬ 
ceived the paper, and the link of the chain which seems 
at present wanting, might have been easily filled up. 
But it seems to me that as the case at present stands, the 
jury were desired to make a presumption without hav¬ 
ing sufficient premises, and that if they did draw that 
presumption they acted not upon justifiable inference, but 
upon unwarrantable conjecture. Upon these grounds 
the difficulty which I have entertained in this case is 
principally founded. 

But it is said, that even if the verdict cannot be 
supported on this ground, yet there is evideuce from 
which a jury might have presumed, and must have 
presumed, that this libel was delivered for the purpose of 
publication, either to a servant, or at the post office, in 
the county of Leicester. If the jury must have presumed 
that , I should pause before I said there ought to be a 
new trial. If it stands only that they might have done 
so, then it is for them to draw the conclusion. If the 
case has been put to them on a ground which cannot be 
supported, we must use great caution in proceeding upon 
the idea that there was another ground on which they 
might have acted. The jury ought never to invade the 
province of the judge as to questions of law, but it 
is for them alone to come to a conclusion on questions 
of fact. If the court draw the conclusion, they invade the 
province of the jury. Upon this evidence, I cannot tell 
where Sir Francis Burdett parted with the letter, what 
distance his residence is from the post office, into what 
post office it was put, and whether he carried it liimseltj 
or sent it by a servant. These are points on which I 
have no means of forming a judgment. It therefore 
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seems to me that there is no foundation on which with- 1820. 

out infringing on the rights and privileges of the jury, ^ ^ 

we could come to the conclusion, that although the again* 

• Bujumi*. 

paper was delivered to Mr. Brookes in London , it must 
have been parted with by Sir Francis Burdett in Leicester¬ 
shire. That question has not been put to the jury, and 
till that has taken place, it is not for me to put such 
a construction upon the facts. But suppose that it was 
delivered by Sir Francis Burdett in Leicestershire ; then 
the question arises, in what state was it delivered ? Was 
it open or sealed? If sealed, does a close delivery 
amount in law to a publication ? That turns on the 
meaning of the word publication; I do not mean to give 
an opinion whether a close delivery is or is not a pub¬ 
lication, but I think, that if a judge tells a jury that a 
close delivery, a mere traditio, in a sealed state (with¬ 
out an opportunity of seeing the contents) is a publication, 
a defendant should have the right to claim a special ver¬ 
dict on that point, in order that he may have the opinion 
of a court of error on the subject. The word “ pub¬ 
lished,” is equivocal, and may admit of different mean¬ 
ings according to the subject-matter to which it is 
applied. In the case of libel, which is criminal only 
in respect of its contents, it may mean only a commu¬ 
nication to others, or an affording an opportunity to 
others of seeing the contents. There does not appear 
to me to be any authority so direct on this point as to 
take from the defendant the right to have a writ of 
error in order to canvass this question. Of the autho¬ 
rity of Lord Ellcnborough , nobody thinks higher than I 
do. He was a man of a most powerful and vigorous 
mind ; but I may say, that even his opinions at nisi prius 
were not always right; and I will add of him, that I 
never met with a man who was more ready in the best 
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J820 ^ of his life to recetie from his own opinion *, 

_- delivered, and to yield to that of other*. The case of 

T ^ G the King v. Unison did not give him such an oppor- 
aw>MTT. tunity% 'itie evidence i vat of the post mark at Islington, 
to shew a publication in Middlesex; the case subsequently 
failed, and the point was not afterwards considered. 
The case of the King v. Williams, was for sending a 
challenge , and though the word publication was used, 
yet the act charged was an act of sending, and no doubt 
the putting a letter into the post was proot ot that 
feet. There was another case of MetcalJ'w Markham, 
cited in argument, which, however, seems to me to be 
no authority on this point, because there the sending the 
letter from Hull, was clearly part of the cause of action, 
and material evidence in the case. Another case to 
which I adverted in the course of the argument, is that 
of the King v. Colli cot t s there the prisoner was indicted 
for uttering forged stamps in Middlesex , a crime which 
has been considered as analogous to the present case. 

He lived in Middlesex, and sent the forged stamps by 
his servant in a parcel to London, that they might be 
forwarded from thence by a carrier to Bath ; the judges 
considered the question, and seven were of opinion that 
he was guilty of uttering in Middlesex, but five others, 
whose names were entitled to great respect, very con¬ 
siderable lawyers, were of a contrary opinion. The 
result was, as might be expected, that no proceedings 
were taken on the verdict ; but he was afterwards pro¬ 
secuted for another offence in London. These authorities 
seem to warrant me in this observation, that the case of 
delivering a letter sealed, is not so clear a case of pub¬ 
lication as to exclude a defendant from the right to 
have the fact found specially ; and it seems to me, that 
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by tiis course taken, the defendant has been deprived 1880, 

of this opportunity, for the question of a delivery sealed, 

never was presented for the consideration of the jury. atm# 

Biiwm 

But it has further been argued, that whether there 
was a publication in Leicestershire or not, still this ver¬ 
dict ought to stand, for that the composing, writing, and 
publishing, constitute one entire offence, and that if 
part thereof be in one county and part in another, an 
indictment may be supported in either; and I was for a 
considerable time of that opinion, and had at one period 
consented, upon that ground, to refuse the rule. Upon 
the discussion, however, which has since taken place, 
and upon further consideration, I am by no means satis¬ 
fied that this is so clear a point as to warrant us in con¬ 
cluding the defendant from having it put upon the 
record. I consider the evidence as establishing clearly 
that the defendant composed and wrote in the county of 
Leicester , and published in the county of Middlesex; 
and 1 think it impossible to deny but that he composed, 
wrote, and published with the intent charged in the in¬ 
formation. And even now, if the Attorney-General 
would consent to enter the verdict specially in that way, 

I should be against the rule for a new trial. Upon the 
best consideration, however, which I can give to the 
authorities, I am of opinion that the whole oflence, the 
whole corpus delicti, must be in one and the same 
county; that there is no distinction in this respect be¬ 
tween felonies and misdemeanors; and that, though the 
jury may enquire into collateral facts, or facts of induce¬ 
ment prior to the crime, or facts resulting from the crime, 
in another county, they are wholly confined to the 
county for what constitutes the offence itself. Hale’s 
Summary, p. 203. says, “ Regularly the grand jury can 

enquire 
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1820 . enquire of nothing but what arises within the body of 
•-- the countv for which they are returnedbut he states 

Tbe Kino * ’ 

against 3 s an exception, “ lor u nuisance in one county to an. 
other ^ H j urv Q f t)w CO i W t) where the nuisance is com- 

mitted may indict it.’’ Now this mode of putting the 
case of nuisance clearly implies that the rule extended 
to misdemeanors as well as felonies, anti that such spe¬ 
cial case of misdemeanor was an exception to it. And 
wliv is it an exception ? Because the whole body ot the 
offence is in the county where the nuisance is commit¬ 
ted ; the jury there find in their own county a wrong¬ 
ful act, calculated to do mischief; and all they enquire 
out of their own county is into the consequences of such 
wrongful act. Lord Hate says (a), “ The grand jury 
are sworn ad inquirendum pro corpore comitatus ; and, 
therefore, regularly they cannot enquire of a fact done 
out of their county, for which they are sworn, unless 
specially enabled by act of parliament, but only in some 
special casesand in p. J 64. he says, “ If A. by reason 
of the tenure of lands in the county of 23., be bound 
to repair a bridge in the county of C., he may be in¬ 
dicted in the county of C.” Now this, again, is a special 
exception in case of misdemeanor. The whole corpus 
delicti there is the neglect to repair, which is in C\ 9 
and the ground of his obligation is only evidence to 
prove his guilt in C. Lord Ilale cites 5 22. 7. 3., and 
3 Ed. 3. Assise 440., in support of this position. In 
2 Hunk. c. 25. s. 34. it is stated thus: “ It seems to be 
generally agreed at this day, that by the common law 
no grand jurors can indict any ofibnee whatsoever, 
which does not arise within the limits of the precinct 
for which, they are returned.” And in s. 3 7. “ And 


( a ) 2 Hale V . C - 161. 
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it seems, by the common law, if a fact done in one 1820 . 
county prove a nuisance to another, it may be indicted The Kiko 
in either county,” still putting this (though a case of agaimt 
misdemeanor) as a case of special exception; for which 
he cites Sttmm. 203. Assize 4-46. and 19 Assize, 6*. Sir 
W. Blackstone, vol. 4. p. 302. lays it down thus: “ The 
grand jury are sworn to enquire only for the body of 
the county, pro corporc comitatus; and, therefore, they 
cannot regularly enquire of a fact done out of the county 
for which they are sworn, unless particularly enabled by 
act of parliament.” And in page 305. after an enumer¬ 
ation of certain exceptions, he says, “ but in general, all 
offences must be indicted, as well as tried, in the county 
where the fact is committed.” These authorities are all 
general, without distinction between felonies and misde¬ 
meanors, and seem to shew, that though the evidence 
need not be confined to the county, the offence must. We 
have an instance of this in the case of bigamy, where the 
first marriage, which must be proved, may be proved to 
have taken place either in or out of the county where 
the offence is tried. But what is the whole offence? 

It is the second marriage, and the second marriage only 
which is the corpus delicti, and that must be proved 
within the county, (unless the indictment is in the county 
where the prisoner was apprehended, which is specially 
provided for) and then the jury have jurisdiction to en¬ 
quire into the other facts of the case. Danby's case, 

2 B. 3. pi. 10., which has been cited, seems to me to fall 
within the same rule. There it appeared that the 
original writ was erased in Lo?idon by Mundres , but the 
other erasures which completed the offence, were done in 
Middlesex , by Donby and three others. And tlje prison¬ 
ers, in consequence of this, were not tried for the felony, 
but were afterwards separately convicted in London and 

Middlesex 
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offender v» indicted in the county in which the whole 
BcMom fj/'/jh misdemeanor nan committal, and thin cone, there¬ 
fore, in not an authority' to shew (hat a misdemeanor 
commenced in London and consummated in Midd/estw, 
could be tried in either. 

Upon these grounds, 1 think, this, at least, no tar a 
questionable point, that if the publication in Isicestershhe 
cannot l»e supported, the ground which I have last 
considered is not sufficient to support the verdict in its 
present shape, and that there ought to be a new trial, 
unless the Attorney-General consents to a special verdict. 
The only remaining question is, whether, if the verdict 
be narrowed to the composing and writing, and the 
publishing and causing to be published be negatived, 
composing and writing constitute an offence. But the 
case seems hardly ripe for discussing that question. If 
the verdict be so narrowed, I shall readily give tny 
opinion upon the question ; but, till then, it is unne¬ 
cessary. Upon the whole, therefore, T am of opi¬ 
nion that the verdict, as at present found, ought not to 
stand; and that, if it is not confined to composing and 
writing in Leicestershire, and publishing in Middlesex, 
there ought to be a new trial. 


Abbott C. J. I am of opinion, that the rule for a 
new trial in this cause ought to be discharged. The case 
has been argued at very great length on the part of the 
defendant, and many topics have been addressed to the 
Court, some of a general nature, and others more parti¬ 
cularly applicable to the case itself It has been con¬ 
tended, that the whole crime of libel consists in the 
publication alone, and that the author, or writer, is in 
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no degree criminal if his composition be not published. 
I intimated more than once, in the progress of the argu¬ 
ment, that the decision of this point was, in my opinion, 
immaterial to the present case, because this is the case 
of a libel actually published by the authority and pro¬ 
curement of its author. I shall, therefore, abstain from 
giving any decided opinion upon this point, but I can¬ 
not forbear observing, that many of the passages quoted 
in support of the proposition, from the text of the civil 
law being expressed in the disjunctive, appear to me to 
be authorities rather against than in favour of the point 
for which they were adduced. The composition of a 
treasonable paper intended for publication has, on more 
than one occasion, been held an overt act of high trea¬ 
son, although the actual publication had been inter¬ 
cepted or prevented, and I have heard nothing upon the 
present occasion to convince my mind that one who 
composes or writes a libel with intent to defame, may 
not, under any circumstances, be punished, if the libel be 
not published. In any case in which this question may 
arise, the particular circumstances of the case will become 
fit matter for consideration at the trial. 

The case of The King v. Scare came before the Court 
after verdict. There is no very clear and satisfactory 
report of it, and I will only say of it, at present, that I 
have no doubt that Lord Holt considered the criminal 
intention charged in the indictment as not negatived by 
the verdict, and understood the word only to be confined, 
to the acts done. It is true, that in cases of libel a pub¬ 
lication has been generally proved* and the trial has 
been had in the county where publication took place. 
The place of publication is rarely a matter of (Joubt, the 
place of the writing or composition is often unknown, 
and as most of the cases of libel have been cases of pub¬ 
lication. 
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licntiou, Judges nml other persons, speaking of th«- 
crime of libel, general!}, and without »nv thing re«|uir- 
in<T a distinction between the writing uutl publishing, 

b # 

may not unreasonably u*e expressions applicable to 
published slander. 

It was further contended, that the word publication 
denotes an actual communication of the contents of the 
writing by the publisher to some other person, and we 
were referred to dielionurie > For the seme of the word 
publication. But in the law, as indeed in other science* 
and arts, some words arc used in a peculiar sense, differ¬ 
ing in a certain degree from their }K»pular meaning. 
Thus, in the language of the law. we speak of the pub- 
1 /'cation of> n will, and the publication of an award, 
without meaning to denote by that word any communi¬ 
cation of the contents of those instruments, and meaning 
only a declaration by the testator or arbitrator, in the 
presence of witnesses, that the instrument is his testa¬ 
ment or award. In like manner the publication of a 
libel does not, in my opinion, mean an actual commu¬ 
nication of the contents of the paper. Lord Cofee says, 
a libel may be published traditione, by delivery; and 
this is adopted by Lord Chief Baron Coaujns in his 
Digest , and is conformable to the civil law, wherein 
we find the word edidit used as applicable to this sub¬ 
ject. Actual communication of the contents, as by sing¬ 
ing or reading, is indeed one mode of publication ; but 
it is not the only mode, nor the usual mode ; the usual 
mode is by delivery of the paper, either by way of sale 
or otherwise; and upon proof of the purchase of a 
newspaper or pamphlet in Fleet-street, no one ever 
thought of asking whether the purchaser or other per¬ 
son read the paper or pamphlet' in London or else¬ 
where. 
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1 shall now proceed to advert to the topics more par¬ 
ticularly applicable to the present case. In the first 
place it was contended, that there was not, in this case, 
as it was said there ought to have been, any evidence of 
publication in the county of Leicester and the manner, 
in which this point was put to the jury, by my learned 
Brother, at the trial, was made the ground of much 
objection. It was said, that the jury were directed to 
presume a publication in Leicestershire , without any 
sufficient ground; but, upon an attentive consideration, 
I am of opinion, that all that was done upon this sub¬ 
ject, was well warranted by the evidence adduced at the 
trial. A presumption of any fact is, properly, an infer¬ 
ring of that fact from other facts that are known; it is 
an act of reasoning; and much of human knowledge on 
all subjects is derived from this source. A fact must 
not be inferred without premises that will warrant the 
inference; but if no fact could thus be ascertained, by 
inference in a court of law, very few offenders could be 
brought to punishment. In a great portion of trials, 
as they occur in practice, no direct proof that the 
party accused actually committed the crime, is or can 
be given; the man who is charged with theft, is 
rarely seen to break the house or take the goods; and, 
in cases of murder, it rarely happens that the eye of 
any witness sees the fatal blow struck or the poisonous 
ingredients poured into the cup. In drawing an infer¬ 
ence or conclusion from facts proved, regard must 
always be had to the nature of the particular case, and 
the facility that appeal’s to be afforded, either of explan¬ 
ation or contradiction. No person is to be required 
to explain or contradict, until enough has been proved 
to warrant a reasonable and just conclusion against 
Vol. IV. M him, 
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him, in the absence of explanation nr c< ntradietion ; but 
when such proof lias been given, uiui the nature of the 
case is such as to admit of explanation or contra¬ 
diction, if the conclusion to which the proof tends be 
untrue, ami the accused oilers no explanation or comra- 
diciion; can human reason Jo otherwise than adopt the 
conclusion to which the proof tends!* I he pi onuses 
mav lead more or less strongly to the conclusion, and 
care must be taken not to draw the conclusion hastily: 
but in matters that regard the conduct ol men, the 
certainty of mathematical th'iuonstration cannot he re- 
quireil or expected: and it is one of the peculiar ad¬ 
vantages of our jurisprudence, that the conclusion is 
to be drawn by the unanimous judgment and conscience 
of twelve men, conversant with the affairs and business 
of life, and who know, that, where reasonable doubt is 
entertained, it is their duty to acquit; and not of one 
or more lawyers, whose habits might be suspected of 
leading them to the indulgence of too much subtilty 
and refinement. 1 have thought it right ft) premise 
these general observations, before I consider the parti¬ 
culars of the evidence in the present case, and I must 
also first take notice of a topic that was urged on this 
head, by one or more of the learned gentlemen who 
have argued for the defendant. It was said, and truly 
said, that guilt and crime are never to ho presumed; 
and the cases of supposed murder, mentioned by Lord 
Hale , and which have since operated as a caution to all 
Judges, were quoted on this occasion. But the cases 
are wholly different. In those cases, there was no actual 
proof of the death of the person supposed to have been 
slain, ai\d, consequently, no proof that the crime of 
murder had been committed. The corpus delicti was 

not 
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not established. In this case, the crime, so far as it 
consists in the composing and publishing the paper, was 
proved beyond all contradiction; the paper was written 
by the defendant, and came to the hands of Mr. BrooJces 
by the defendant’s authority and procurement, not as a 
private and confidential communication, but for insertion 
in the public newspapers; and the question is not 
whether there was any publication, but in what county 
the publication shall be deemed to have taken place; a 
question arising entirely out of the locality of the juris¬ 
prudence of this country. If the prosecutor has mis¬ 
taken the county in which the offence is charged, the 
defendant is entitled to avail himself of that mistake; 
and I have as little inclination as authority to deprive 
him of his privilege; and this brings me to the parti¬ 
culars of the evidence. 

The information is laid in Leicestersjiire, and it 
charges that the defendant, in Leicestershire, composed, 
wrote, and published, and caused and procured to be 
composed, written, and published, a libellous paper. In 
support of this allegation, a paper was produced at the 
trial, in the hand-writing of the defendant, dated the 
2 c Jd of August , at Kirby Park a letter was also pro¬ 
duced, written by the defendant to Lord Sidmouth , in 
which the defendant acknowledged that he was the 
author of this paper, ami had transmitted it to town for 
insertion in the newspapers. Kirby Park is a mansion- 
house and residence of the defendant, a gentleman of 
fortune, in Leicestershire : the defendant was seen riding 
on horseback, in Leicestershire , on the 22d of August, 
and also on the following day. From the contents of 
the paper, it appears to have been composed in some 
haste, in consequence of something which the defend¬ 
ant had just read in a newspaper. There is, therefore, 
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abundant proofj that the matter was coiiijKwed and 

written by the defendant, in Leicestershire , nor is that 
fact denied; and if so, the paper must have been in his 
hands or power in Leicestershire, when the writing was 
finished. It was further proved, that on the 2Sd or 
24th of August this paper was delivered to Mr. Brookes, 
in Middlesex. Mr. Brookes, a friend of the defendant, 
was the witness who proved this; and the further ac¬ 
count that he gave of the matter was, that the paper 
was brought to him by a Mr. Biekersteth , in an envelope, 
which he had mislaid, and which had no seal; he did 
not know how it was directed, but he believed that it 
might be directed to Mr. Biekersteth ; and he said that 
it had the words “ Pass this to Mr. Brookes ,” or some¬ 
thing to that import. It is to be observed, that this 
witness would not take upon himself to say that the en¬ 
velope was directed : he only said he believed it might 
be; nor did he say whether the words were written 
within or without the envelope. Mr. Biekersteth was 
not called by the prosecutor or by the defendant; but 
it appeared, from the testimony of Mr. Brookes, that 
the prosecutor did not, before the trial, know that the 
paper had ever been in the hands of Mr. Biekersteth, 
for Mr. Brookes declined, at the trial, to name the 
person from whom he had received the paper, until he 
was told that he must do so. 


The defendant, on the contrary, knew how and in 
■what manner he had parted with the paper; he knew 
that his trial was to take place in Leicestershire, and he 
came to the trial ready to object to the county. Upon 
these facts the question arises, whether the jury might 
reasonably infer and conclude, in order to satisfy the 
locality of jurisdiction, that the paper had passed from 
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the defendant in the unsealed envelope to Mr. Bicker - 
steth, in Leicestershire, as the judge informed them they 
might, in his opinion, do. The learned counsel for the 
defendant had argued with much ability at the trial, in 
the hearing of the jury, that the evidence furnished 
nothing upon which any inference could be drawn of a 
publication of any kind in the county of Leicester j 
the jury had witnessed the examination of Mr. Brookes, 
who was the agent for the defendant, for transmitting 
the manuscript to the editors of the public newspapers; 
this agency is acknowledged by the defendant in his 
letter to Lord Sidmouth. I have considered this ques¬ 
tion again and again, and with much anxiety, from 
respect to the different opinion entertained on this point 
by my brother Bayley, and I must say, that in my opi¬ 
nion the premises warranted a conclusion that the paper 
had been delivered by the defendant in Leicestershire 
to Mr. Bickersteth, in the state in which the latter gen¬ 
tleman delivered it to Mr. Brookes. The learned coun¬ 
sel have contended, that for any thing that appeared, the 
paper might have been sealed by the defendant before 
it quitted Leicestershire ■ that the defendant might him¬ 
self have carried it out of Leicestershire, and delivered 
it in some other county to Mr. Bickersteth, or to some 
other person, or might himself have put it into some post 
office out of Leicestershire. Now Mr. Bickersteth might 
have proved for the defendant in what state and at what 
place, and in what manner he had received the paper, 
but he was not called; and as I have before observed, 
this was a question which the defendant came prepared 
to try, so that there was no surprise. Tho defendant 
was a member of parliament; he might have sent this 
paper free of postage, directly to Mr. Brookes , and there 
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was no apparent reason tor his sending it by the post, 
or otherwise to Mr. liickersti’th, in London, to give him,' 
(a professional gentleman, as he is described to be, but 
whose place of residence does not appear,) the trouble 
of taking it in person to Mr. Brookes. The paper pro¬ 
fesses to have been written in haste, and it appears to 
have been intended for an immediate publication in the 
newspapers. It is dated on the 22d, and appeared in 
at least one morning paper on the 25th. Mr. Brookes 
said he did not recollect on what clay, nor indeed at 
what time in August he had received the paper ; he said 
he copied and sent it to the newspapers; this must have 
occupied some little time. It cannot have been delivered 
to Mr. Brookes later than the 21th; at what time it was 
finished on the 22d does not appear; the distance of 
Kirby Park from the Strand is, I suppose, not less than 
a hundred miles, but that matter would be better known 
to the jury than to me. The defendant was proved to 
have been in Leicestershire on the 22d and 2Ud. To 
have presumed that he had himself gone out of the 
county to deliver this paper, for no reason apparent or 
suggested; or that a paper delivered by a private hand 
unsealed, and not appearing to have been sent by any 
conveyance requiring a seal, was in fact sealed before it 
was dispatched or was sent by any other hand or con¬ 
veyance, than the hand that delivered it, would, indeed, 
in my opinion, be to draw a conclusion without any 
premises to warrant it. It certainly would be to intro¬ 
duce by way of presumption, some new and affirm¬ 
ative matter of fact not found in the evidence, but of 
which, if really existing, the evidence was in the know¬ 
ledge and^ power of the defendant. Then why, in 
the absence of all the explanation and proof that the 
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nature of the case afforded of a delivery out of the 
county or in a sealed cover, or to another person, if the 
fact was really such, might not the jury reasonably 
decline to presume any of those facts, and conclude, from 
the proof before them, that the defendant had delivered 
the paper to Mr. Bickerslelh, in that county in which 
alone the defendant was proved to have been, and in 
that state in which alone the paper ever appeared 
to have been ? I can discover no reason why that 
conclusion might not be drawn; on the contrary, I 
think it might reasonably be drawn as a legitimate 
conclusion from the proof given, in the absence of all 
contradiction. 

It is not necessary, to sustain the verdict on this point, 
that this should be the only conclusion that could be 
drawn from the premises. Matters of fact are for the 
determination of the jury ; if they draw a conclusion not 
warranted by the premises before them, it is our duty 
to correct their error, ami to send the case to another 
trial; but if the conclusion is a reasonable inference 
from the premises, we ought not to disturb their ver¬ 
dict. 1 think this conclusion the most reasonable in¬ 
ference from the premises, and that the Judge was 
perfectly justified in presenting the matter to the jury 
for their consideration, in this light, with a strong 
expression of his own opinion in favour of this con¬ 
clusion. 

1 have given my opinion thus largely on this point, 
on account of the great importance that has been at¬ 
tached to it in the course of this cause, and this being 
my opinion, I might forbear to advert to another topic 
that has been addressed to us, but I think it right to 
advert to, and give my judgment on that matter, not 
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only on account of it* general importance, but because 
the particular point on which so much ha* been said, 
and to which i have already adverted, would, but for 
an observation made by my learned brother to the jury 
at the trial, be in my own opinion of little importance 
on the question properly brought before us, which is, 
whether there ought to he a new trial . By presenting 
die matter to the jury, in the mode adopted by my 
learned brother at the trial, the cause was put as to the 
point of publication, on an issue much more favourable 
to the defendant, and giving him a much greater chance 
of acquittal pro tanto at least, than the law required. 
For I am most clearly of opinion, that upon the facts 
proved, and the inference necessarily arising out of 
them, and also that upon the facts taken simply by 
themselves, and without deducing any other fact by way 
of inference from them, and leaving, therefore, as to 
this part of the case, nothing to be found by the jury 
that is not already established, the defendant might 
lawfully be tried, and ought to have been found guilty 
of the whole charge contained in this information in 
the county of Leicester. And I cannot persuade my¬ 
self to think that the court would be justified in 
granting a new trial for the purpose of having certain 
facts specially found, and put upon the record, if the 
court be convinced, as I in my judgment and conscience 
am convinced, that upon the facts so found, the court 
would be bound to pronounce the defendant guilty, espe¬ 
cially in a case wherein that was not asked at the trial. 
What are the facts ? The defendant wrote the libel at 
his own mansion house in Leicestershire on the 22d of 
August ; lie was seen in Leicestershire riding on horse¬ 
back on that day, and also on the following day; the 
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paper was delivered to Mr. Brookes, in London, by a third 
person on the 23d, or at the latest on the 24th August, 
and this by the authority and procurement of the defend¬ 
ant, for insertion in some London newspapers. Upon 
these facts, can any man hesitate to infer that the defend¬ 
ant, in some way delivered the paper out of his custody 
in Leicestershire that it might pass to London? And if he 
did there deliver it for that purpose, such a delivery 
was at the least a commencement in Leicestershire, of 
the traditio or act of publication. Now the fact of such 
a deliveiy in Leicestershire, can scarcely be called an 
inference, for it is nothing more than saying, that the 
defendant did the act in the county in which he is 
proved to have been on the day on which he did it, he 
not appearing to have been out of the county on that day, 
and the act being such, as regard being had to his rank 
and situation in life, would in the ordinary course of 
things take place at his own house. 

But it is said to be possible, that he may have carried 
the paper out of the county in his pocket, and have 
parted with it in some other county ; and much has been 
said in the argument about the vicinity of Kirby Park 
to the borders of some other county. I presume the 
distance is not very great, and some of the jury would 
probably be acquainted with it. I admit the possibility 
of the tact suggested, its probability I utterly deny. 
But if I should even go further, and having first con¬ 
verted the possible into the probable, should then take 
another step in this process of presumption, and ass ume 
the supposed probable to be the real fact, and thus at 
length conclude, that the defendant did carry the paper 
out of Ijeicestershire in his pocket, and deliver it from 
his hands in some other county, to be forwarded to 
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Mr. Brookes , 1 should still be bound to say, that the 
defendant might lawfully he tried, and ought to have 
been convicted of the whole of this charge in the county 
of Leicester . The commencement of the traditio or 
delivery, would still be in Leicestershire by the act of 
the defendant himself carrying the paper from his house 
into that county, in its progress to Mr. Brookes. To 
write and publish a libel is a misdemeanor compounded 
of distinct parts, each of which parts (for I am speaking 
of a published libel) being an act done in prosecution of 
one and the same criminal intention, is a misdemeanor. 
And where a misdemeanor consists of such distinct parts, 

I say, without doubt or hesitation, that the whole may 
be tried in that county wherein any part can be proved 
to have been done. All that I have heard from the 
learned gentlemen who have argued the case on the part 
of the defendant, and have presented this matter to the 
court in every various view that ingenuity could devise, 
has not for one instant raised a particle of doubt in my 
mind; and having no doubt, 1 should abandon the duty 
of my office, if I did not declare my own conviction, 
and act judicially upon it. 

If the law should be otherwise, I know not very well 
what consequence is to follow. At one time it was 
argued, that the trial could be in that county alone 
wherein the paper was received and read, which was 
called the place of the publication. If this be true, one 
of two consequences must follow, either the party must 
be convicted of the whole offence in the latter county, 
and then the jury of that county will inquire into, and 
find criminal matter committed in another, which would 
be contrary to other parts of the argument addressed to 
us, or the party must be acquitted of the writing; and if 

the 
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the latter alternative be correct, then an author can 
never be punished as such if he happen to write at one 
side of 7'emple Bar and publish at the other. At 
another time it was contended, that in the case sup¬ 
posed, the party could not be tried in either county, 
or in other words, that he could not be tried at all; and 
if it be true that a misdemeanor can be tried in that 
county alone wherein every part of it has been com¬ 
mitted, the impossibility of any trial in the supposed 
case, would be a conclusion fairly deducible from the 
premises. But the conclusion would be an absurdity in 
the law, and the absurdity of the conclusion proves the 
falsehood of the premises. 

Felony stands on a very different ground from mis¬ 
demeanor ; and the assertion that a misdemeanor can 
be tried in that county alone wherein every part of 
it was committed, appears to me to have been built 
upon a mistake of the true ground and reason of 
the doctrine in felony. This mistake, however, is not 
new, and therefore in no degree surprising, for we 
find in many of our books, and even in the preamble 
of the statute of the second and third Edward 6. 
c. 24., expressions importing that a jury of one county 
cannot inquire into, or take cognizance of any fact 
that happened in another. It was admitted on the 
present argument, that the generality of these expres¬ 
sions must be so far restrained as to confine their 
import to criminal matter, or rather to a part of 
the crime, because daily experience shews, that the 
proof of introductory or explanatory matter occurring 
in either county, is received without objection, even 
in cases of felony. There was a time, however, when it 
was supposed that a jury could not even in a civil action 
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inquire into a matter that did nut lake place in their 
own county. In the time of Henry the Seventh, an 
action of debt was brought upon a ImukI. The con¬ 
dition of the bond, according to the report in one part 
of the Year-book, was, that if a certain ship should sail 
to Lynn, and from thence go to Norway, and return 
from Noncny to Lotidon, then the bond should he void; 
otherwise, that it should stand gooti. Non, upon this 
it was said, that as Xoraaj/ was a place ultra ware, no 
jury in England could try or know whether the ship 
had been in Norway; that the iiict upon which the con¬ 
dition depended was, therefore, a matter not triable; 
and a condition containing matter not triable was the 
same as a void condition, and that where the condition 
of a bond was void, it was the same tiling as if the bond 
was made without any condition, and so the bond must 
stand good and be available as a single bond; and there 
is much learned and subtle reasoning upon those 
points, on one side and on the other, and the case was 
adjourned. So easy is it for men to perplex themselves, 
and even to deduce absurd conclusions, if once a false 
proposition be admitted as true. The case occurs 
afterwards in another part of the book in the following 
year, and there the condition is differently stated, but 
still, in such a way to make the return from Norway 
material. It appears not to have been decided at that 
time, and I have not traced the final result. (10 H. 7. 
fo. 22. 11 H. 7. fo. 16.) 

The true ground of the doctrine in felony is this; 
if a felony be compounded of two distinct acts, one of" 
which takes place in one county, and the other in an¬ 
other county, the concurrence of both being necessnry 
to constitute the felony, the party may not be triable in 
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either, because, ex hypothesi, there is no felony com¬ 
mitted in either. The case of a stroke in one county and 
death in another, was considered by some as of this kind. 
The stroke was not a felonious act' at the time; and 
the death, though consequential to the act of the striker, 
seems not to have been considered by them as properly 
his act, and to remedy this inconvenience, the statute 
2 and 8 Edw. 6. c. 24. was passed. It seems somewhat 
extraordinary that the preamble of this part of the sta¬ 
tute should be expressed in the terms in which we find 
it, because (a) Lord Hale mentions this point as being 
doubtful at the common law, and says the more common 
opinion was that the party might be indicted where the 
stroke was given, and in the same page there is a refer¬ 
ence to Coles' s case, Ploivden , 401., to shew that a general 
pardon, whereby all misdemeanors are pardoned, inter¬ 
vening between the mortal stroke and the death of the 
party stricken, doth pardon the felony consequentially, 
because the act that is the offence, is pardoned, though 
it be not a felony until the party die. 

Observations of the same kind may be made upon 
the case of accessaries in one county, whether before or 
after the fact, to a felony committed in another county. 
The act done, whether of prior advice or procurement, or 
of subsequent receipt and harbouring, is not a felonious 
act, if taken singly and by itself; but requires the 
concurrence of some other act, to give the felonious 
character. Both descriptions are provided for by the same 
statute, though the preamble speaks only of accessaries 
after the fact; and the case of accessaries before the fact 
does not seem to have been very clearly settled at the 
common law, for according to a case in Keihaey, p. 67, 

(a) 1 P. C. 426. 
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it appears that accessaries More the !Uct, in one county, 
to a murder committed in another, might In* arraigned 
and tried in the county where the murder was commit. 
ted. In the Year-book, *J Ednurd 4. /■/. 48. there is a 
case of a person intiiM m Middlesex, for there pro. 
curing one /. & to commit a murder, who committal it 
in Berks ; and because the accessary could not In- 
arraigned until the principal was attainted or ac¬ 
quitted, the Court wrote to the justices and coroners 
of Berks to certify whether I. S. was indicted lor 
the murder, and upon a return that he was not, 
the accessary was discharged. Now, it wu> wholly 
unnecessary to obtain such a certificate, and the party 
ought to have been discharged iuimediatclv, if the in- 
dictinent against him in Middlesex could not be sustained, 
in case the principal had been convicted in Berkshire . 

In the case of the appeal of robbery reported in Dyer, 
iol- 38, it appears to have been the opinion of one, if 
not both the judges present, that the procurer of a felony 
might be indicted in the county where his procurement 
was. But in that case an appeal of robbery brought in 
Wiltshire , where the robbery was committed, against the 
procurers thereof in London , was quashed; lor, says 
Lord Coke , in Bul-xcr’s case, 7 Cole, 2 b. w ho (here 
cites this case of the appeal from Dyer, “ in case of 
felony, which concerns the life of a man, every act shall 
be tried in the proper county where the act was in truth 
done.” This case of life, though, perhaps, not a good 
logical reason for a distinction, is, undoubtedly, a ground 
for the utmost caution, and is well known to have ope¬ 
rated strongly upon the minds of judges in all times. 

It has, indeed, led in some cases to such subtilty and 
refinement of construction, and to the giving wav to 
such nice and formal objections, as were in the opinion 
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of Lord Hale a reproach to the law. But as the rea¬ 
sons which may be assigned in cases of felony do 
not apply to other cases, so neither has any instance 
been found wherein a misdemeanor, composed of 
acts in different counties, each act being in itself a 
misdemeanor, has not been held wholly triable in that 
county wherein any criminal part was committed. The 
case of the seven bishops, which was referred to in the 
motion, does not establish any thing of this kind ; for in 
that case, which was an indictment in Middlesex, there 
was not at any period of the trial, any proof of the 
writing in Middlesex , nor, for a very long period, any 
proof of a publication in Middlesex. And the difficulty 
as to the locality of trial, was in the end so far removed 
as to become a question for the jury, under circum- 
stances to which I need not now advert, by the testimony 
of the lord president of the council. And even after his 
testimony, the identity of the paper was to be collected 
by inference, which was not objected to. The doctrine 
of Lord Cole in 3 Institute, page 80, in his commen¬ 
tary on the statute 4 James 1. cap. 8., was applied to 
the case of felony. I will r.ow refer to Bulweds case, 
and the authorities there cited, premising only that I 
am not aware of any authority pointing to a distinc¬ 
tion between local actions and indictments for mis¬ 
demeanors. The power of the jury appears, upon 
principle, to be not less limited in the one case than in 
the other, llulsicr’s case was an action brought in the 
couuty of Norfolk, for maliciously causing the plaintiff 
to be outlawed in London , upon process sued out of a 
court at Westminster, and causing him to be imprisoned 
in Norfolk upon a capias utlagatum directed to the 
sheriff of that county, but issued at Westminster'. It was 
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1820. objected that the action was not maintainable in the 

" county of Norfolk , but the contrary was decided, because 

The Kura . . . .. 

against where matter in one county is depending upon matter 

in another county, the plaintiff may choose in which 
county he will bring his action, unless the defendant 
should be prejudiced in his trial. And of this proposition 
numerous instances arc there cited relating to actions, 
some of which were then considered as local, though, 
perhaps, they might not be so now, and others which 
would still be so considered. Among the instances, are 
conspiracy in one county to indict a man falsely, fol¬ 
lowed up by an indictment preferred by the same parties 
in another county; neglect to repair a wall in Essex, 
whereby the plaintiff’s land in Middlesex is overflown; 
and the forgery of a deed in one county, and publica¬ 
tion of it in another. This last instance exactly resem¬ 
bles the writing of a libel in one county, and publication 
of it in another, and is less strong than the writing in 
one county and sending or carrying from thence into 
another, in order that it may be received and read. For 
the sending or carrying in the latter case, is the com¬ 
mencement of the publication; the receipt and reading 
are its consummation; the sending is the act of the 
party, and so also is the carrying pf it, if it be carried by 
the writer; and the melior notitia that has been alluded 
to, seems to be, as it regards such a party, in the county 
in which his own acts arc done. 

A very early instance of misdemeanor, wherein the * 
whole matter was enquired into in one county, is Danby's 
case in 2 Richard 3. fo. 10., cited in 1st Pleas of the 
Crown , fo. 652. The proceedings, to an outlawry, con¬ 
sisting of an original writ, three writs of capias, and 
a writ of exigent, had been altered, by the erasure of 
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the Christian name of the defendant, who was therein 
called John , and the substitution of William in its place. 
This alteration in the original writ was made by one 
person, in London , and in the several other writs, by 
three other persons, in Middlesex. The whole matter, 
taken together, was considered as a felony, under the 
statute of 8 Henry 6. c. 12. It seems that the several 
writs were considered as constituting but one record; 
and this offence, thus committed in parts, was held not 
to be triable as a felony; but it was held, that the one 
offender might be tried in London and the others in 
Middlesex for the misprision, which was accordingly 
done, and they were punished; and though it may be 
true, as was said by one of the learned counsel, that the 
whole act of the person tried in London , was committed 
there; yet it seems to have been thought necessary to 
prove all that had occurred in Middlesex. A part, viz. 
the issuing of the writ, was certainly necessary, but this 
was no criminal part; and the case is not so material 
in itself, as for the observations made upon it by Lord 
Hale. “ And yet observe,” saith he, “ the felony was 
one entire felony, committed in two counties, and so 
neither enquirable nor determinable in one county; 
for the jury of that county cannot take notice of part 
of the fact committed in another; and yet the mis¬ 
prision of that felony was enquirable and punishable in 
either county, where but part of the felony was commit¬ 
ted ; and yet the jury, in that case, must take notice of 
the entire felony, part whereof was committed in another 
county.” The expression misprision of felony, does 
not seem to be very correctly used in this case; 
for misprision of felony is the concealment of a fe- 
Vol. IV. N lony. 
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lony, knowing it to have been committed by another. 
This was the case of acts done by the parties them¬ 
selves. 

In the case of The King v. Williams , in 2 Campbell, 
505., which is reported to have been an indictment in 
Middlesex, for sending, but was, in fact (as appears by 
the record), an indictment for composing and writing, 
and causing to be composed and written, and sending 
and delivering, and causing to be sent and delivered, a 
libellous letter, with intent to provoke a challenge; the 
letter being sealed up, was put into the post-office, by 
the defendant, in Westminster , addressed to the prose¬ 
cutor, in London, who received it there. Objection 
being taken, that there was not any evidence of an 
offence committed in Middlessx , Lord Ellenborough said 
there was a sufficient publication in Middlesex , by put¬ 
ting the letter into the post-office there, with intent that 
it should be delivered to the prosecutor elsewhere. In 
the case of The King v. Watson , 1 Campbell , 215., the 
prosecutor failed in proving that the first letter was put 
into the post-office in Middlesex , and it was received in 
another county. Mr. Justice Grose, in delivering the 
judgment of the Court, in The King v. Brisac and An¬ 
other, 4 East , 171., says, “ There seems no reason why 
the crime of conspiracy, amounting only to a misde¬ 
meanor, may not be tried, wherever one distinct overt 
act of conspiracy is, in fact, committed, as well as the 
crime, of treason. In The King v. Bowes and Others, 
the trial proceeded upon this principle; where no proof 
of actual conspiracy, embracing all the several conspi¬ 
rators, was attempted to be given, in Middlesex, where 
the trial took place, and where the individual actings of 
some of the conspirators were wholly confined to other 
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counties than Middlesex ; but still the conspiracy, as 
against all, having been proved, from the community qf 
criminal purpose, and by their joint co-operation in for¬ 
warding the ubjects of it in different places and counties; 
the locality required for the purpose of trial, was holden 
to be satisfied by overt acts done by some of them, in 
prosecution of the conspiracy in the county where the 
trial was had.” Another instance of this kind, is the 
decision of the Judges, in the case of The King v. But¬ 
tery ; he was indicted on the statute of 3Q Geo. 2. c, 24. 
s. 1for obtaining money by false pretences. The lan¬ 
guage of the statute makes the offence to consist in ob¬ 
taining the motley, and not in using any false pretence, 
whereby money shall be obtained. The indictment was 
in Herefordshire , the false pretence was in Hertfordshire 
but the money was received in Monmouthshire ; the 
Judges thought the indictment was laid in the wrong 
county; they did not think the party not indictable at 
all, which they ought to have done, if the proposition 
addressed to us be true, because the pretence which was 
necessary to constitute the crime was in one county and 
the receipt in another ; and so there was no entire 
crime in either. The instances of treason which were 
alluded to by Mr. Justice Grose, are well known; see 
1 East's Pleas tf the Grown, 130., and they go this 
length, viz.; that one witness to an overt act in the 
county wherein the indictment is preferred, is sufficient, 
if another overt act in another county be proved by 
another witness; and so, as there can be no conviction, 
but by the testimony of two witnesses, the jury must 
take cognizance of criminal matter committed out of 
their county, as the foundation of a conviction; and 
treason and misdemeanor are alike distinguishable from 
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felony, on the ground that I have already mentioned, 
viz., that each act is an offence of the same species 
with every other and with the whole; whereas an act 
requiring the concurrence of some other act or matter, 
to constitute a felony, may not be in itself a felony, and 
may either be an offence of a different nature, punish¬ 
able as such, or lose its character by merger in the other 
act or matter, so as to become dispunishable, for want 
of the locality necessary to a trial. 

In cases of felony, the legislature has, on more than 
one occasion, intervened to prevent the failure of justice, 
occasioned by the rule to which 1 have adverted. I am 
not aware that the legislature has interposed in any 
case of misdemeanor; and I cannot help thinking that 
the absence of any such enactment furnishes an argu¬ 
ment to shew that nothing of this kind has been thought 
necessary, and that it has been generally understood 
that a conviction for a misdemeanor might take place in 
the county wherein any such part thereof as I have 
mentioned should have been committed, for otherwise 
there would, in many cases, be a great failure of justice. 
I cannot, therefore, do otherwise than say I am clearly 
of opinion in the way I have expressed myself, and for 
the reasons I have given, that if any such part of an 
entire misdemeanor be proved to have been done in 
the county in which the indictment is preferred, there 
is enough to satisfy the locality of trial, and here there 
is not only the fact of composing the paper in the county 
of Leicester but some act must have been done by Sir 
F. Burdett by delivering the paper, or carrying it him¬ 
self out of that county. Some act must have been done 
in that .county as the commencement of sending it for 
publication. 


The 
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The next ground taken in support of the motion for 1820. 
a new trial was, that the learned judge had rejected evi- T^, e Kllfa 
dence offered at the trial to prove that some of the against 

UURDCTT, 

king’s subjects had been killed and wounded by the dra¬ 
goons on the 16th August , or, in other words, that evi¬ 
dence of the truth of the fact, alleged in the libel as 
the foundation and cause of the remarks therein con¬ 
tained, was tendered and refused. I am of opinion, that 
this evidence was properly refused. The whole history 
of the law of libel shews that such evidence has been 
almost invariably refused on all occasions of criminal 
prosecution for slanderous observations and remarks 
upon the administration of the government, or upon the 
conduct of public or private men. The reason of this 
part of the law has been so often explained, that it is 
altogether unnecessary to enter into it at present. I 
will only quote the opinion of one of the most eloquent 
writers of antiquity, who united the characters of phi¬ 
losopher and statesman. Cicei'o having cited the law of 
the twelve tables, made for the punishment of any one, 

“ qui carmen condidisset quod infamiam afferret flagi- 
tiamve alteri,” immediately subjoins “ Prmclare judi- 
ciis cnim ac magistratuum disceptationibus legitimis pro- 
positam viam non poetarum ingeniis habere debemus, 
nec probrum audire nisi ea lege ut respondere liceat 
et judicio defendero.” The case of the Seven Bishops 
has been mentioned as an instance of evidence re¬ 
ceived on the part of a defendant; but in that case 
the evidence was not offered to prove any matter of 
fact mentioned in the supposed libel, which was a pe¬ 
tition to the king, but to shew that the king had not 
the power of dispensing with an act of parliament, 
which was matter of law; and the evidence consisted of 
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the records of proceedings in parliament, and was ad¬ 
dressed to the Court rather than to the jury. The case 
of Mr. Horne, tried before my Lord Mansfield, was also 
quoted, as an instance of receiving evidence of facts. 
Upon looking into that case, it appears that Mr. Home , 
who conducted his own defence, did not open his evi¬ 
dence to the jury, as usual, but sat down without pro¬ 
posing to call any witnesses; and when he afterwards 
proposed to call some, and the Attorney-General ob¬ 
jected, Lord Mansfield said, “ You had better not 
object; you had better hear his witnesses.” And they 
were accordingly examined. Such Ah instance can, in 
my opinion, be of no avail against the current of prior 
and subsequent practice; it certainly can be of no 
avail against the opinion of the Judges, delivered in the 
House of Lords, in answer to a question on this par¬ 
ticular point, propounded to them by the House oh the 
occasion of the passing of the statute 32 G. 3. c. t>0. 
commonly called the Libel Bill; and the still more 
important fact that the legislature having its attention 
directed to this subject at that time, left the law in this 
respect in the situation wherein the Judges reported it 
to stand. Another case, that occurred before me, was 
also referred to; in that case, however, the truth was 
not offered in evidence by way of defence, but the evi¬ 
dence of the falsehood was adduced by the prosecutor, 
as necessary to support the charge. No objection was 
made on the part of the defendant; and although I Was 
not fVee from dcubts in my own mind, yet, adverting 
to the particular nature of the supposed libfel, which 
contained little more than a narrative of certain facts, 
supposed to have taken place in one of the West India 
islands, I did not think myself warranted in interposing 

under 
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urider the very peculiar circumstances Of that case; And, 
having received evidence of the falsehood, I should, 
most Undoubtedly, have received evidence of the triith, 
if arty such had been offered, on the part of the de¬ 
fendant: 

Another ground of the motion was, that the learned 
Judge gave his own opinion to the jury upon the charac¬ 
ter of the publication in qiiestion, expressing himself at 
the same time somewhat to this effect: YOU are to say 
whether you will adopt this Opinion or not; and unless 
you are satisfied that I am wrong, you will take the law 
frorti trie. This was supposed to be contrary to, or at 
least beyond, the duty of the Judge, as prescribed by the 
statute to which I have just alluded; it was, however, 
in my opinion, not only not contrary to or beyond the 
duty of the Judge as prescribed by that statute, but in 
strict conformity to it. The clauses of the statute have 
been referred to. If the Judge is to give his opi¬ 
nion to the jury, as in other criminal cases, it must 
be not only competent but proper for him to tell the 
jury, if the case will so warrant, that in his opinion the 
publication before them is of the character and tendency 
attributed to it by the indictment; and that, if it be 
so in their opinion, the publication is an offence against 
the law. This has been repeatedly done by different 
Judges withiii my experience, and I am not aware of 
any instance in which it has been omitted. The con¬ 
trary has sometimes occurred, in cases where the Judge 
has thought that the matter of the publication was inno¬ 
cent ; but those cases also are instances of an opinion 
given, and not of silence on the part of the Judge, as 
to the law of the case. The statute was not intended 
to confine the matter in issue exclusively to the jury 
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without hearing the opinion of the Judge, but to declare 
that they should be at liberty to exercise their own 
judgment upon the whole matter in issue, after receiv¬ 
ing thereupon the opinion and directions of the Judge. 
For these reasons I am of opinion that the rule ought to 
be discharged. 


Best J. I entirely agree with my Lord Chief Justice 
and my Brother Holroyd, in the opinion, that if a libel 
be written in one county and published in another, the 
libeller may be prosecuted in either. 

Rule discharged. 
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A licence for 
the exportation 
of gunpowder 
was granted on 
the petition, of 
A- B- on behalf 
of himself and 
others, on con¬ 
dition that the 
merchant ex¬ 
porter should 
give a certain 
security therein 
mentioned. 

A- B., the ma¬ 
nufacturer of 


^^CTION on a policy of assurance, dated the 30th 
January 1S17, effected in the name of the plaintiff 
at and from London to Pernambuco , to wait orders to 
enter there or proceed for Maranham , by the policy the 
insurance was expressed to be on wine, shot, lead, gun¬ 
powder, and goods in bales and cases, valued at 2500/., 
at a premium of 50.v. per cent. The first count of the 
declaration alleged that the defendant subscribed the 
policy for 200/.; that the plaintiff was interested ; that 


soldlt to°a*1).’, s h‘P sailed with the goods insured on board, and 
to'delivci^it free ^ lot afterwards, to wit, on the 15th April, the said ship 


or vessel with the said goods and merchandizes on 

Held, that the ° 

condition of board thereof^ arrived off Pernambuco aforesaid; and 

this licence was 

not complied that afterwards, and before the said ship or vessel could 
with by A. B. ’s . ... 

giving the re- enter Pernambuco aforesaid, and during the contmu- 
quired security, 

he not being the merchant exporter within the meaning of the licence. 


ance 
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anee of the said voyage; to wit, on the day and year 
last aforesaid, the said ship or vessel with the said goods 
and merchandizes on board thereof as aforesaid, was 
with force and arms arrested, seized, and detained by 
certain officers and subjects of the King of Portugal , 
and carried to a certain other port; to wit, the Port of 
Bahia. And that afterwards, to wit, on the 22d May 
in the year aforesaid, at Bahia aforesaid, the said 
goods and merchandizes were condemned and confis¬ 
cated; and thereby the said goods and merchandizes 
became and were wholly lost to the plaintiffi The 
second count alleged the loss generally by seizure and 
detention. Plea, general issue. The cause was tried 
before Abbott C. J. at the sittings at Guildhall before 
Paster Term 1819,when the jury found a verdict for the 
plaintiff, subject to the opinion of the court on the fol¬ 
lowing case. 

The defendant subscribed the policy for 200 l. f and 
the plaintiff was interested in the goods insured. The 
plaintiff is by birth a Portuguese subject, but has been 
domiciled in London , and has carried on trade there as 
a merchant since the year 1809. Pernambuco and 
Maranham are parcel of the dominions of the crown of 
Portugal. The Venus , the ship mentioned in the 
policy, was chartered by Messrs. Josling, Altai , and 
Freneira , Portuguese merchants in London , in January 
1817, to carry out a cargo of sundry merchandize to 
Pernambuco and Maranham , and to bring back a 
return cargo. The goods insured consisted of 9 hogs¬ 
heads of Madeira wine, 6 pipes of red wine, 30 barrels 
of small, or bird shot, 4 rolls of sheet lead, 10 cases 
and 14 bales of manufactured goods, and 100 barrels 
of gunpowder. For a number of years past, gun¬ 
powder 
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1820. pdWder has been usually shipped from this country to 

.. v Pernambuco and Marahham, and imported therb, but 

if the Portuguese government did not choose to purchase 
stich gunpowder, the shipper was obliged to re-export 
it, ftfiless in occasional instances, where a sale to other 
people hhs been allowed by that government. The 
form of shipping goods including gunpowder in Lofutoh, 
on a Vdyage to Pcrnahtbuco and Marahham, has been 
to ekhibit the fcdckets and manifest at the office of the 
Portuguese consul, who certifies the same, and affixes his 
cOrisular seal to theta. The buckets arid manifest so 
Certified, proceed with the ship, and must be delivered 
at the custdrh-house at the destined port, before the 
ship is admitted to entry. Copies of them are likewise 
sent by the Portuguese consul iri London, to the custom¬ 
house at the port of destination, by the first oppor¬ 
tunity. The Venus was cleared in this form at the 
office of the Portuguese consul, for the voyage in qhes- 
tion. She carried 400 barrels of guiipoWderj 300 hav¬ 
ing beet! shipped by Josling , Allen, and Freneira, on 
their owii account, and the remaining 100 on account 
df the plaintiff. The cockets and manifest of the whole 
cargo were certified in the manner above stated, and 
proceeded With the ship to be exhibited to the custom¬ 
house at Pernambuco. The whole of the gunpowder was 
Manufactured in this country by one Mark Fossett, and 
sold by him to the house of Josling, Allen , and Freneira , 
and td the plaintiff. Mark Fossett * who usually applied 
for licences for the exportation of gunpowder, manufac¬ 
tured by himself was employed by Josling, Allen, and 
Freneira, and the plaintiff, to procure a licence for the ex¬ 
portation of the 400 barrels of gunpowder, to be shipped 
in the Venus, and procured a licence from government, 

of 
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of which the following is a copy; “ At the cdtineil 
chamber Whitehall, the 25th January, 1817. Present, 
the Lord of his Majesty’s Most Honourable Privy Coun¬ 
cil : Whereas, there was this day read at the board, 
the humble petition of Mark Fossett , on behalf of him¬ 
self and other persons, praying leave to export 500 
barrels of gunpowder from London to Pernambucoi oil 
board the British ship Venus , Lawson master: which 
petition being taken into consideration, it is hereby 
ordered in council, that the petitioners be permitted to 
export the quantity of gunpowder above mentioned, from 
London to Pernambuco, on board the said ship, pro¬ 
vided the merchant exporter do first give security by 
bond to the proper officers of the customs, with two 
other able and sufficient sureties (of whom the master of 
the ship to be one) to be approved of by the said officers 
of the customs, in six times the value of the gunpowder, 
to export the same to the place proposed, and none other; 
and to produce a certificate within eighteen months 
from the date of the bond frotn the British consul, or 
vice-cohsul of Pernambuco, of the gurtpowder having 
been all duly landed at that place; which certificate the 
commissioners of the customs arc required to transmit 
to the lords commissioners of his Majesty’s treasury, in 
order to be laid before this board. And in failure of 
the production of such certificate within the time limited 
by this order, the bond so entered into to be put in suit; 
and the right honourable the lords commissioners of his 
Majesty’s treasury are to give the necessary directions 
herein accordingly. (Signed) James Butter.” 

On the 29th January, a bond for 72001., In the 
common form, to his majesty, was executed by the said 

Murk 
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Mark Fossett, Henry Cooper, and James Lawson, the 
master of the said ship. The condition was as follows: 
“ Whereas, by an order in council, dated 25th January, 
1817, permitting Mark Fossett, on behalf of himself and 
others, to export 500 barrels of gunpowder to Pernam¬ 
buco, on board the British ship Venus, Lawson master, 
provided the merchant exporter shall first give security, 
by bond, to the proper officers of the customs, with two 
other able and sufficient sureties, of whom the master 
of the ship to be one, to be approved of by the said 
officers of the customs, in six times the value of the said 
gunpowder, to export the same to the place proposed, 
and none other; and to produce a certificate, within 
eighteen months from the date of the bond, from the 
British consul or vice-consul, at Rio Janeiro, of the said 
gunpowder having been all duly landed at that place: 
And whereas the said Mark Fossett, this day, entered 
outwards, at the custom-house, London, on board the 
above ship Venus, James Lawson, for Pernambuco , 400 
barrels of gunpowder. Now the condition of this obli¬ 
gation is such, that if all the said gunpowder shall be 
exported to Pernambuco, and a certificate of the due 
landing the same at that place, produced within eighteen 
months from the date hereof, from the British consul 
or vice-consul, then the obligation to be void and of 
none effect, or else to remain and be in full force and 
virtue.” The above bond was approved of by the proper 
officers of the customs, and the gunpowder was there¬ 
upon allowed to be shipped. The clerk to the person 
who supplied the bird-shot proved that it was ■ not con¬ 
sidered as warlike stores. The goods of the plaintiff, 
being shipped on board the said vessel, were all con¬ 
signed* on his account, to Manoel Ribeiro das Silva at 

Pernam- 
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Pernambuco. The ship sailed on the voyage, insured 1820. 
on the 4th February , 1817, and was obliged to put 

vANXLO 

into Spithead, where she was detained by contrary against 

BsittjeXi 

winds till the 12th March , when she again proceeded 
for Pernambuco. On the 15th April she made the 
land, eight miles to the northward of Pernambuco , 
and stood to the southward to make the port. The 
master hoisted English colours, and made the usual 
signal for a pilot. No pilot came on board, but 
two Portuguese ships of war were seen standing in for 
the roads of Pernambuco , and the master of the Venus 
steered towards them to make enquiries respecting the 
anchorage, being a stranger to the place. When the 
Venus approached the Portuguese ships, one of them 
fired a shot at her, and sent a boat to board her. An 
officer and several men from such boat did immediately 
board her. This officer asked Captain Lawson where 
he was bound to, and upon his saying to Pernambuco , the 
officer told him his ship must not go into Pernambuco, 
but must come to anchor between the two ships of 
war. The said officer immediately took possession of 
the Venus , and desired one of his men to take the helm, 
who did so accordingly, and she was thereupon brought 
to anchor between the two ships of war. The Por¬ 
tuguese officer then compelled the captain to deliver 
up all the ship’s papers, and to go on board one of the 
ships of war called the Spirito Santo. The papers 
were inspected by the officers of that ship, put into a 
bag, and delivered to the prize-master. The same even¬ 
ing the captain was again sent on board the Venus , and 
the person to whom the ship’s papers were delivered, 
with eight Portuguese sailors, went on board, likewise, 
and took command of the Venus as prize-master ; eight 

of 
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of her crew were at the same time taken out and sent 
on board the ships of war. On the following morning 
the Venus, under the command of the prize-master, 
sailed for Bahia, a Portuguese settlement, where she 
arrived on the 21st April. As soon as she was anchored 
in the bay, several boats, containing officers of various 
descriptions, came alongside, and the officers entered 
and remained on board. On the 23 d April she was 
removed higher up the harbour, and on the 28th a 
soldier was put on board as a sentinel, and was relieved 
night and morning. On the 30th April and 3d Map 
several custom-house officers, and about 30 men, seized 
and carried away from on board the Venus the 400 bar¬ 
rels of gunpowder, and conveyed them to the fort at 
Bahia. The whole of the cargo was removed in the 
same manner between that day and the 9th Map, a sen¬ 
tinel remaining on board till then, when he was with¬ 
drawn. Neither the captain nor the mate, nor any qf 
the crew of the Venus , was ever cited in or made party 
to any judicial proceedings respecting the said goods, or 
was ever examined as a witness in any court of justice, 
or upon interrogatories, at Bahia or elsewhere respect¬ 
ing the goods. When the captain arrived off Pernambuco 
he did not know, nor had he received any notice or 
heard, that Pernambuco had been or declared to be, or 
was in a state of blockade, and he first heard of such 
blockade two days after being taken possession of by 
the Portuguese ships of war. An insurrection broke out 
at Pernambuco in February, and was not heard of in 
London till June. As soon as the plaintiff heard of the 
ship being seized (viz. on the 26th June, 1817) he gave 
notice of abandonment to the defendant and the other 
underwriters on the policy. 


The 
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The ease then stated a proclamation of the Priqce 
Regent, dated the 2d January 1817, prohibiting the ex¬ 
portation of gunpowder without licence, to certain places 
therein mentioned, amongst which were the territories 
of the king of Portugal , in America. The case then 
set out the sentence of a court, describing itself as a 
supreme court of judicature at Bahia, stating, that it 
appeared from the proceedings before them, that the 
English brig Venus being bound to the port of Per¬ 
nambuco, with a cargo consisting of 400 barrels of 
gunpowder, and other warlike stores, at a time when 
the port was under blockade, .in consequence of an 
insurrection of its inhabitants, the said brig was de¬ 
tained and ordered to be sent into the port of this city, 
by reason of the 400 barrels of English gunpowder 
which she was so conveying to a blockaded port, being 
an article expressly prohibited, and declared to be 
contraband by the decree of the 2 6 th - February 1810; 
and the laders and owners of such article being con¬ 
sequently comprehended and included in the penalties 
imposed by the letters patent of the 5th January 1785, 
against all dealers in contraband articles. The decree 
then proceeded to condemn the gunpowder. The 
case was argued in last Hilary term by 

Campbell, for the Plaintiff. Prima facie, the under¬ 
writers in this case, are liable for a total loss with 
benefit of salvage. The ship was captured, the goods 
insured were taken from the possession of the master 
and crew, and never were restored, and there was a 
notice of abandonment. The first objection antici¬ 
pated is, that the loss arises from the act of the 
government of the assured, for a contravention of 
the laws of that government ; but the sentence 

set 
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set out in the case, is not the sentence of an Admiralty 
Court proceeding upon the law of nations, but of a mu¬ 
nicipal court proceeding upon the particular ordinances 
of the state under whose authority it acts. The sen¬ 
tence, therefore, is not receivable as evidence of any 
of the facts which it alleges. There is nothing to 
shew that this trade was contrary to the laws of Portu¬ 
gal ; and if it were so, it would not, for this reason, be 
considered illegal in our courts, and a valid insurance 
might, nevertheless, have been effected upon it. The 
plaintiff being domiciled in England, he was to be con¬ 
sidered, for the purposes of commerce, as a British sub¬ 
ject; and our Courts do not regard the fiscal regulations 
of foreign states. This was a well-known trade ; and as 
the goods are specified in the policy, the underwriters 
well knew the hazard they were undertaking. They 
must shew, therefore, that the adventure is contrary to 
the law of this country; and an attempt will be made 
to do so, on the ground, that there being, at the time, 
a proclamation in force under 12 Car. 2. c. 4. s. 12. and 
33 G. 3. c. 2. s. 4. against, the exportation of gunpowder 
and ammunition, a licence whs necessary, and no suffi¬ 
cient licence was obtained. It was objected, that the 
licence does not at all extend to the shot; but the case 
finds that this was merely bird-shot, which, from the 
purposes to which it is commonly applied, cannot be 
considered ammunition, or warlike stores. As far as 
concerns the gunpowder, it is said, that the licence was 
only conditions 1, and that the condition on which it was 
granted has not been fulfilled, as a bond ought to have 
been entered into by the plaintiff himself: but Fossctt, 
who executed the bond, may well be considered the 
merchant exporter, as it was his duty to put the gun¬ 
powder 
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powder on board the ship in which it was to be exported. 
The bond was given in the manner in which this trade 
is uniformly carried on; for the vender of the gunpowder, 
who ships it for exportation, uniformly gives the bond 
as the merchant exporter. This bond was quite satis¬ 
factory at the custom-house, and, as the assured acted 
with perfect good faith, the Court will not look with as¬ 
tuteness to any supposed irregularity, which had no con¬ 
nection with the loss, and, in no respect, encreased the 
risk of the underwriters. 
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Puller , contra. The assured must be considered to 
have brought about the loss himself, as it was the act 
of his own government. The goods were taken by 
Portuguese ships of war, commissioned by the Portuguese 
government, and condemned by a Portuguese court. 
[Bm/% J. The seizure is by one of the vessels of the 
Portuguese government; but the condemnation is not 
the act of an admiralty court.] [ Abbott C. J. It is 
stated to be the supreme court of judicature; but it is 
not stated that it had jurisdiction in admiralty matters.] 
He cited Comnay v. Grey, {a) \Bayley J. There the 
act which caused the loss was the authorised act of the 
government.] Here the plaintiff is a subject of Portu¬ 
gal , and the loss is occasioned by the act of the Por¬ 
tuguese government, in condemning a ship for the 
breach of a blockade which they themselves had made. 
\Baylcy J. Here it is not the blockade, but the breach 
of the blockade, which occasioned the loss.] Another 
objection to the plaintiff’s right to recover is, that part 
of the cargo consisted of bird-shot, which is not 

“ («) 11 Last, 50-*. 
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included in the licence. Now, although bird-shot be 
not warlike stores, yet it fairly comes within the 
description of arms and ammunition. \_Ahbott C. J. 1 
cannot think that bird-shot can be considered to come 
within that description.] The great objection, how¬ 
ever,. in this case to the plaintiff’s right to recover is, 
that the condition upon which the licence was granted 
has not been complied with. The condition is, that 
the merchant exporter should give the security required 
by the bond. Now, here, the plaintiff was the mer¬ 
chant exporter of this gunpowder, and not Mark 
Fossett, who only petitioned for the licence on behalf of 
himself and others. The plaintiff has not given the 
required security, and consequently the terms of the 
licence have not been complied with. The exportation 
of the gunpowder was therefore illegal; and the policy, 
being one entire contract, is wholly void. Parkin v. 
Dick, (a) 


Campbell , in reply, was desired by the Court to 
confine himself to the objection, that the bond actually 
executed was not a sufficient compliance with the con¬ 
dition of the licence; and he contended, that inasmuch 
as Mark Fossett, on behalf of himself and others, prayed 
leave to export, he might be considered as the merchant 
exporter, within the meaning of the licence. If the 
word said had been introduced, there could have been 
no doubt upon the subject; because, then, it must have 
referred to Mark Fossett. 

Car. adv. rail. 


(«) II Ena, .30 -J. 
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Abbott C. J. in the course of this term delivered 
the judgment of the Court. After stating the facts of 
the case, he proceeded as follows: 

The question in this case is, whether we can consider 
Mark Fossett'as the exporter of this gunpowder, within 
the meaning of the licence. It appears that he was the 
manufacturer of the gunpowder, and that he sold it to 
the plaintiff. It appears, also, from the affidavit accom¬ 
panying the petition upon which the licence was 
granted, (a) that he was to ship it free on board. Having 
done that, he then ceased to have any further interest in 
the adventure. The shipment having been made, the 
goods were the property and under the control of the 
present plaintiff: he, therefore, was the merchant ex¬ 
porter, and ought to have given the security required 
by the licence. We have arrived at this conclusion 
with great reluctance; because it appears that in this 
case there was no intention to violate the law, and that 
this was the usual mode of carrying on the trade. We, 
however, feel ourselves obliged to say that the terms of 
the licence have not been complied with: the consequence 
of which is, that the plaintiff cannot recover, and that 
there must be judgment of nonsuit. 

Judgment of nonsuit. 
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(n) This affidavit is not set out in the rase. It. was laid before the 
Court by consent of both parties after the argument. 
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Whereas by the common consent rule in actions 
of ejectment, the defendant is required to confess, lease, 
entry, and ouster, and insist upon his title only: and 
whereas, in many instances of late years, defendants 
in ejectment have put the plaintiff after the title of 
the lessor of the plaintiff has been established, to give 
evidence that such defendant was in possession (at the 
time the ejectment was brought) of the premises men¬ 
tioned in the ejectment, and for want of such proof 
have caused such plaintiffs to be nonsuited: and whereas 
such practice is contrary to the true intent and meaning 
of such consent rule, and of the provisions therein con¬ 
tained for the defendants insisting upon the title only: 
it is therefore ordered, that from henceforth in every 
action of ejectment the defendant shall specify in the 
consent rule, for what premises he intends to defend, 
and shall consent in such rule to confess upon the trial, 
that the defendant (if he defends as tenant, or in case he 
defends as landlord, that his tenant) was at the time of 
the service of the declaration, in the possession of such 
premises; and that if upon the trial the defendant shall 
not confess such possession as well as lease, entry, and 
ouster, whereby the plaintiff shall not be able further to 
prosecute his suit against the said defendant, then no 
costs shall be allowed for not further prosecuting the 
same, but the said defendant shall pay costs to the 
plaintiff, in that case to be taxed. 

By the Court. 


THE r.NU OT MICHAELMAS TEEM. 



1821. 


CASES 

ARGUED AND DETERMINED 

IN TUB 

Court of KING’S BENCH, 

IN 

Hilary Term, 

III the First and Second Years of the Reign of 
George IV. 


Cowie and Another against Halsall. 

^^CTION by the indorsee against the acceptor of a 
bill of exchange. The first count of the declaration 
stated the bill to have been drawn by one S. Daniel and 
accepted by the defendant, payable at Mr. Bidlalcc' s, 
48. Chis-coell Sheet. The second count stated a general 
acceptance. At the trial before Abbott C. J. at the 
London sittings after last Michaelmas term, it appeared 
in evidence, that the bill was originally accepted by the 
defendant generally, and that the words “ payable at 
Mr. Bidlalcc' s, 48. ChisrjoeU Street , M were not in the hand¬ 
writing of the acceptor; and the jury, upon a question 
submitted to them, found specially that the bill was 
Voi. IV. P altered 


Tuesday, 
Junuary 25il. 

A bill of ex¬ 
change having 
been accepted 
generally, the 
drawer, without 
the consent of 
the acceptor, 
added the 
words, “ pay¬ 
able at Mr. 

Ii. 's, Chisrvell 
Street Held, 
that this was a 
material alter¬ 
ation, and that 
the acceptor 
was thereby 
discharged. 
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1821. altered bv the drawer without the consent of the ac- 
•> 

J ceptor, and Abbott C. J. was of opinion, that such an 

against alteration vitiated the bill, and then directed the jury to 

Ialsall. 

find a verditt for the defendant. 


Marryat now moved for a new trial, and contended 
that the defendant was liable upon the general accept¬ 
ance, and he distinguished this case from Tidmavsh v. 
Grover («), because the bill, in that case, was originally 
made payable at BJoxam and Co.’s, and their name was 
erased and that of Ksdaile and Co. inserted. The ac¬ 
ceptor, therefore, had never undertaken generally to 
pay the bill, but only to pay it at a particular place, 
and the alteration was in a special acceptance. Here, 
however, the party was originally liable by his general 
acceptance, and that liability still continues. In Master 
v. Miller {!>), where the date of the bill was altered, the 
liability of the party was changed; and the original con¬ 
tract did not remain as it does here. The whole cfi'cct 
of this alteration is to impose an additional duty on the 
holder of the bill, but the contract of the acceptor is 
not thereby changed. 

Abbott C. .1. It is perfectly clear, that if the circum¬ 
stance of the bill being made payable at a particular 
place, be a material part of the instrument, this addition 
to it by the drawer, without the concurrence of the ac¬ 
ceptor, will vitiate it altogether. Now an acceptance 
is a material part of a bill of exchange; and may 
be cither general or special. By a general accept¬ 
ance, the acceptor undertakes to pay the bill at any 


(o) f M. .$• ,9. 73J. 


(/>) 2 II. lit. Ml. 


place 
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place where lie may be called upon. By a special ac¬ 
ceptance, he undertakes to pay at the place named in 
the bill. This alteration made it a special acceptance, 
to pay the money at Mr. Bidlalce’s , Chimell Street. 
Until these words were introduced, the acceptor would 
be bound to pay the bill at any place. According to 
the late decision in the House of Lords in the case of Ilowc 
v. Young ( a ), this forms so material a part of the con¬ 
tract, that unless the bill be presented at that place, the 
acceptor is not liable at all. I am, therefore, of opinion 
tliat the addition made to this bill by those words was 
an alteration in a material part of the instrument, and 
having been made without the privity of the acceptor, 
the bill thereby became void. 


1821. 

Cowie 

against 

Halsaix. 


Bayeey J. 1 am of the same opinion. Any material 
alteration in a written instrument vacates it; and I think 
this was a material alteration ; for it might subject the 
parly to some inconvenience. The holder would present 
the bill at l). f where, of course, under these circum¬ 
stances, it would be dishonoured; and he might then, after 
sending by the post notice of the dishonour, immediately 
sue out a writ, and arrest the acceptor. 

IIolroyd and Best Js. concurred. 


(./) 12 11. £ 11. Hi.'. 


P 2 


Rule refused. 
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Wednesday, 
January 24th. 

When the ac¬ 
ceptor of a bill 
of exchange, 
having made it 
payable at 
r Messrs. C. and 
Co.’s, has not 
sufficient effects 
in their hands 
at the time 
when the bill 
becomes due, 
he is not en¬ 
titled to notice 
of its disho¬ 
nour : Query, 
whether, in the 
case of such an 
acceptance, any 
notice be, under 
any circum¬ 
stances, neces¬ 
sary. 


Smith against Thatcher. 

^SSUMPSIT by the plaintiff, as drawer of a bill of ex¬ 
change, against the acceptor; the bill was dated July 
25th, 1820, and was drawn for the sum of 300/. payable 
at two months, and accepted by the defendant, payable at 
Messrs. Coni Is and Co. Plea, general issue. At the trial, 
at the sittings at Westminster, after last Michaelmas term, 
before Bay ley J., the Plaintiff proved the acceptance and 
dishonour of the bill. No proof was given of any notice 
of dishonour to the defendant, but the plaintiff proved, 
that at the time when the bill was drawn, the defend¬ 
ant had a balance with Messrs. Coutts and Co., of 
712/. 13s. 3d., and that when the bill became due, this 
balance had been reduced to 41/. Is. -Id. Upon this 
evidence being given, Buyley J. was of opinion, that the 
defendant was not entitled to notice of the dishonour of 
the bill, and the plaintiff obtained a verdict; and now. 

Brougham moved for a rule nisi to enter a nonsuit. 
In this case the defendant was entitled to notice. It is 
true, that in Biclerdilc v. Bull man (a), it was deter¬ 
mined, that where the drawer lias no effects in the hands 
of the drawee, he is not entitled to notice; but Lord 
Ellenborough , in Orr v. Maginnis (5), held, that if there 
be any effects of the drawer in the hands of the drawee 
at the time, it would be very dangerous and inconvenient, 
merely on account of the shifting of a balance, to hold 

(«) 1 T.lt. 405. (4) 7 East, >359. 

notice 
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notice not to be necessary. Now the principle there 
laid down applies to this case. Here, the acceptor had 
effects in the hands of CoiUts and Co., at the time of his 
acceptance, sufficient to discharge the bill, and the ba¬ 
lance was a shifting one, during the whole of the inter¬ 
val between that time and the time of presentation for 
payment; and Hammond v. Hvfrcne (a) is to the same 
effect. 


201 

1821. 

Smith 

agaiiul 

Thatches. 


Abbott C. J. The case of Orr v. Maginnis turned 
principally upon the want of a protest for non-accept¬ 
ance of a foreign bill of exchange; and I do not think 
that the principle now contended for is there laid down 
with sufficient generality to be applicable to the present 
case. It. may be very doubtful, whether any notice at all 
be necessary, under any circumstances; for here, the 
acceptor having appointed a special place for payment, 
may, perhaps, be considered as having made Messrs. 
Coutts and Co. his agents, for the purpose of paying the 
bill, and then their refusal to pay may be considered as 
a refusal by him, in which case no notice could be 
necessary. At any rate, however, in the present case, 
the want of notice can be no defence, for the defendant 
had not, at the time when the bill became due, sufficient 
effects at the place appointed by him for the payment of 
it. The rule must, therefore, be refused. 


(«) 5 Citmpb. 145. 


P 3 


Per Curiam , 


Rule refused. 
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Wednesday, 
January -1th. 


It i:ece and Another against Kicnv, (»ent., 
One, See. 


IHilw dr af- 
tarncy tor the 
pl;ii n till' >u/f L-r- 
ctl the rate lt> 

be culled cm 
without pre¬ 
viously ascer¬ 
taining whether 
a material wit¬ 
ness. whom the 
plaintiff had un¬ 
dertaken to 
bring into 
court, had ar¬ 
rived, in con¬ 
sequence of 
which the 
plaintiff was 
nonsuited: 
Heid, that in 
an action 
against him for 
negligence, it 
was properly 
left to the jury 
to say whether 
he had used 
reasonable care 
in conducting 
the cause; and 
the jury having 
found in the 
negative, the 
Court refused 
to disturb the 
verdict. 


CTIOX against an attorney for negligence. Pica, the 
“literal Issue. At the trial at the sittings at 1 f> 
minster, after last fMicftuchnas term, before Abbott C. J., 
it appeared, that the defendant had been retained by the 
plainlills, as their attorney, to commence and prosecute 
an action against a person of the name of Clarke, for a 
debt. In support of that case, one Fennin was a ma¬ 
terial and necessary witness. This person resided at 
Colchester; and, on the day before the cause was tried, 
Jlcece, one of the plaintiffs, who had previously directed 
the defendant not to subpoena Fennin, being informed 
by the defendant and his clerk, that the trial would come 
on the next day, undertook to take care to have Fennin 
at Westminster at the sitting of the Court, and directed 
the defendant to have the other witnesses ready. lie 
then sent off’ a special messenger to Colchester for the 
witness. On the morning of the trial, all the other 
witnesscss were in court, and the defendant then seeing 
the foreman of ltcccc there, enquired from him, whether 
Fennin had arrived, and was informed, that lie had not 
seen him, but that he supposed lie was arrived, and 
that he was getting his breakfast at some adjoining coffee¬ 
house. The defendant, upon this information, and 
without previously sending to enquire at any coffee¬ 
house in the neighbourhood, but relying on the assur¬ 
ance of Recce given the day before, suffered the cause 
to be called on. The plaintiffs on that occasion were 


non- 
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nonsuited, in consequence of Permin's absence. Fermitt 
arrived in court about an hour afterwards, having, by 
some accident, been delayed on the road. The Lord 
Chief Justice left it to the jury to say, whether, under 
these circumstances, the defendant had used reasonable 
care and diligence in not previously ascertaining whether 
the witness had arrived ; and in case he had not arrived, 
in not withdrawing the record. The jury found a ver¬ 
dict for the plaintiffs. And now, 

ScarlelL moved for a new trial. In this case, the 
plaintiff Recce himself was the person really in fault; 
for he had undertaken that the witness should be in 
court in time to give evidence; there was, therefore, 
no negligence on the part of the attorney. Besides, at 
all events, lie can only be liable for gross negligence; 
and here that cannot be said to have been the case; for 
at the most, it was an error in judgment, in calculating 
between two evils, viz. the withdrawing the record, by 
which the plaintiffs must have sustained a certain loss; 
and the chance of a nonsuit, in case the witness did not 
appear, which, from the account given by the plaintiff’s 
foreman, lie had no great reason to apprehend would 
be the case. This cannot, therefore, be considered as 
gross negligence. 

Abbott C. J. It seems to mo that it was properly 
left to the jury to determine, whether there was, 
on this occasion, reasonable care used by the attorney 
or not. They have found, that reasonable care was not 
used, and I cannot say that their verdict is wrong. It 
was the duty of the defendant not to suffer the case to 
be called on, unless he had previously ascertained that 

P 4 all 


1821. 

Rkece 

against 

Right. 
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Ruck 

against 

Ilium*. 


Thursday, 
January 25th. 


A promissory 
note for the 
payment of 50/. 
at three month* 
after date, with 
interest from 
the date, re¬ 
quires a stamp 
applicable to a 
note not ex¬ 
ceeding .~(Y» 


CASES in HILARY TERM 

all his witnesses were present; ami, at the time when 
this case came on, it must have been wholly uncertain 
whether Fcrmin had arrived. As to the enquiry from 
the plaintiff's foreman, it was obvious that he knew 
nothing personally of the matter; and the defendant 
neglected to make any enquiries at the adjacent coffee¬ 
houses, which, if he had done, he would have found 
that the witness had not arrived : he might, then, have 
withdrawn the record. There is, therefore, no ground 
for disturbing the present verdict. 

Per Curiam, Rule refused. 


Pruessing agamst Ing. 

J^ECLAUATION on a promissory note, by which 
the defendant promised to pay to the plaintiff 
three months after the date thereof, 30/., with lawful 
interest from the date thereof At the trial before 
Holrot/d J., at the last Middlesex sittings, it appeared 
upon the production of the note that it was written on 
a stamp applicable to a 30/. note. It was then ob¬ 
jected, that inasmuch as the note was given for 30/., 
with lawful interest from the date thereof it was in effect 
a security for 30/. and 7s. 6d., three months’ interest 
thereon; and therefore, within the 55 G. 3. c. 184. 
sched. part 1 ., was given for the payment of a sum 
exceeding 30/., and ought to have had a stamp 
of 3s. Gd. The learned Judge directed the jury to find 


a ver- 
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a verdict for the plaintiff, with liberty for the defendant 1821. 
to move to enter a nonsuit; and —— 

PftUXSHKQ 

again# 

Chilly now moved accordingly, and urged the same lNG ' 

arguments as were offered at the trial; and he cited 
Cameron v. Smith («), to shew that where interest is 
reserved on the face of a bill it forms part of the debt, 
and therefore may be added to the principal, so as to 
constitute a good petitioning creditor’s debt under a com¬ 
mission of bankruptcy. Here, the interest is expressly 
reserved on the face of the note, and the sum for which 
it was made payable is 30/. 7s. 67/., the principal and 
interest. It ought, therefore, to have had a stamp appro¬ 
priated to a note given for the payment of a sum of 
money exceeding 30/.; and he also cited Israel v. Ben- 
jamin (/>), where this very point came under the consi¬ 
deration of the Court, and was not determined. 

Abbott C. J. The stamp act imposes upon every 
promissory note for the payment, at any time exceeding 
two months after date, of any sum of money exceeding 
20/., and not exceeding 30/., a duty of 2s. 6c/., and 
other duties upon other notes in proportion to the sums 
thereby secured. The object of the legislature was to 
impose a pro rata stamp duty upon the sum actually 
due at the time of taking the security, and not upon 
what might become due in future for the use of the 
money. The question, therefore, in this case is, what 
was the sum due at the time when the note was taken ? 

For that is the sum secured. I am quite satisfied that 
the words “ sum of money” in the act, mean the 

(n) - Ji. .J' A. 305. ( [b ) 3 Cumpb. 40, 


pnn- 
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1’KUESiIXC 

against 

Jua, 


Thursday, 
January C5th. 

In trespass the 
declaration was 
for taking 
goods, chattels, 
and effects : 
Held, that the 
plaintiff might 
recover the va¬ 
lue of fixtures, 
under these 
words. 


CASES in HILARY TERM 

principal sura mentioned in the note, and not a sum 
compounded of principal and interest. A contrary de¬ 
cision would be most mischievous, and have the effect of 
avoiding many securities; for it has been the constant 
practice, under similar provisions applicable to bonds 
in this and former stamp acts, to measure the stamp 
duty by the principal sum secured, although interest is 
always made payable from the date of the bond, 
think, therefore, that this rule ought to be refused. 

Rule refused. 


Pitt against Shew and Others. 

|")ECLAKATIOX in trespass for breaking and en¬ 
tering plaintiff's dwelling-house) and for taking 
divers goods, chattels, and effects. Plea, not guilty. 
The defence relied upon at the trial was, that the 
defendants entered, on the 11th day of April, 1S20, 
under a distress warrant for half a gear’s rent due to 
Evans and Maddox, as the assignees ojf Adam, a bank¬ 
rupt ; and that, on the 27th day of April, 1820, they 
sold the furniture, &c.; and that defence was made out 
in evidence. It appeared, further, that they had taken 
certain fixtures, the use of which had been demised by 
the lease under which the plaintiff held. Abbott C. J. 
was of opinion that these fixtures could not be by law 
distrained. As to the rest of the goods, he left it to the 
jury to say whether the defendants had sold within a 
reasonable time. The jury found a verdict for the 
plaintiff as to the fixtures, damages 571. 10s.; and 
for the defendants as to the other parts of the case. 

Gurney 
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Gurney now moved to enter judgment for the de- 1821. 

fend ant, non obstante veredicto, on the ground that the “ 

° I’m 

plaintiff was not entitled to recover the value of the against 

Shew. 

fixtures under this declaration, which charged the de¬ 
fendant with taking goods, chattels, and effects ; aud 
he cited Niblct v. Smith («), where, in replevin for 
taking goods and chattels, to wit, one lime-kiln, 
and avowry for rent in arrear, the plaintiff pleaded 
in bar that the lime-kiln was affixed to the freehold, 
and therefore exempt from distress. To this plea 
there was a general demurrer; and the Court held, that 
the plea stating the lime-kiln to be affixed to the 
freehold was inconsistent with, and a departure from, 
the declaration, which treated it only as a chattel. 

The effect, therefore, of that case was, that fixtures 
do not come within the description of goods and 
chattels. So, in Lee v. Risdon (&), it was held by the 
Court of Common Pleas, that an action for goods sold 
and delivered would not lie for fixtures; and Null v. 

Butler (c) is to the same effect. Here, . the plaintiff 
had possession of these fixtures under the demise, 
and the landlord might distrain them for rent. 

Abbott C. J. I am of opinion that the value of 
these fixtures may be recovered under the terms men¬ 
tioned in the declaration, “ goods, chattels, and 
effects.” Fixtures may be taken in execution under 
a fieri facias, which contains similar words. They are 
not distrainable, not being severable from the free¬ 
hold ; and, for that reason, not being capable of being 
restored in the same plight in which they were before 

(a) 4 T. it. 504. (6) 2 Marsh . 495. 

(cj 5 Esp. 17C. 

sever- 
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Pm 
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Shxw, 
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severance. And, for the same reason, be I ore the statute 
11 Geo. SJ. c. 19., growing corn could not be dis¬ 
trained. 

Rule refused. 


Same against Same. 


A reasonable 
time after the 
expiration of 
fire days from 
tile time of dis- 


'J’HE plaintiff) in person, moved for a new trial, 
on the ground that there ought to have been a 
general verdict in his favour; because the defendants 


atfo wed ^to Uie rClna > ne ^ Upon tllC premises for tOO long U ])C- 


landlord for ap- r jod, and had not immediately after the expiration of 

praising and y 1 

selling the five days from the time of distress taken, appraised, 
goods distrain- 

ed. and sold the goods, pursuant to the 2 IV. <$• 31. scss. 1. 


c. 5. s. 2., and 11 G. 2. c. 19. s. 10. 

But the Court were clearly of opinion that it was 
lawful for the landlord, and those acting under him, 
to remain more than five days upon the premises, 
for the purpose of selling the goods distrained. By 
law he could not sell till five days had expired; and, 
taking the two acts together, it is clear that it must 
be left to the jury to say what is a reasonable time, 
after that period, within which to sell the goods ; 
and the jury, in this case, having found that the 
defendants had sold within a reasonable time, there 
is no ground for disturbing the verdict. 


Rule refused. 
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Hunter against King. 

^HIS was an action against an attorney for negli¬ 
gence in the negotiation of an annuity. At the 
trial before Holroyd J., at the last sittings after Mi¬ 
chaelmas term, Thomas Pike , the grantor of the annuity, 
was called as a witness on the part of the plaintiffj to 
prove that the subscription of his name to the deed of 
covenant to secure the annuity was forged. It was ob¬ 
jected at the trial, that without a release from the 
plaintiff*, he was not a competent witness. The ob¬ 
jection w-as overruled, and the plaintiff* obtained a 
verdict; and now 


Friday, 
January 26tb. 

In an action 
against an at¬ 
torney for ne¬ 
gligence in the 
negotiation of 
an annuity, the 
party who on 
the face of the 
deed appeared 
to be the grant¬ 
or is a compe¬ 
tent witness to 
prove it a for- 
gery. 


Denman moved for a new trial. This evidence was 
improperly received. There is no decision upon the 
point in any civil case ; but in criminal cases it has been 
long settled, that a party by whom an instrument pur¬ 
ports to be made is not an admissible witness to prove 
it forged, if he would either be liable to be sued upon 
the instrument, supposing it to be genuine, or thereby 
be deprived of a legal claim against another. In 
Phittijps on Evidence, chap. 5. sec. 6., the authorities 
upon this subject are collected. There is no distinction^ 
in principle, between civil and criminal cases in this re¬ 
spect. Here, if Hunter recovered the whole value of the 
annuity against the defendant, he never could sue Pike 
on the deed; for the verdict obtained in this action 
would be evidence in such an action, by Hunter against 
Pike, to shew that Hunter had received no damage. 


Abbott 
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1821. 

11 i vri u 

ag*>intl 

Kusc. 


Aiuwrr C '.J. I urn of opinion that !iN evidence was 
properly admitted. The cu»c of iurj. tv ha- always 
hail considered an anomaly in the law of evidence. 
The question, however, in civil cases is, whether the 
witness has any interest in the verdict. Now, if Hunter 
brought an action against Pile, the latter could not by 
plea avail himself of this verdict, because it is res inter 
alios acta; and if it could not be pleaded in bar, it 
would not be admissible in evidence in such an action. 
In notions against the sheriff lor an escape upon mesne 
process, sometimes the whole ih bt is recovered Uti.itn>t 
the sheriff'; ret, in an action against the original debtor 
for the debt , he could not plead in bar, or give in evidence, 
in reduction of damages, the judgment obtained in the 
action against the sheriff. I am therefore of opinion, that 
as Pil.c could not, in an action brought by Ihai/er against 
him upon the annuity deed, avail himself of this verdict, 
he lias no interest in it; and, consequently, that he was 
a competent witness to prove the forgery. 

Rule refused. 


Friday, Todd against Heid. 

January 26th.. 0 


An insurance 
broker is only 
entitled to re¬ 
ceive payment 
for tlic assured 
from the under¬ 
writer in mo¬ 
ney ; and, there¬ 
fore, a custom 
to set oil' the ge¬ 
neral balance 
due from the 
broker to the 
underwriter in 
the settlement 
of a pa-ticular 
loss is illegal. 


"JpIIIS was an action by the assured against an under¬ 
writer, tried before Abbott C. J., at the London 
sittings after Michaelmas term. The only question 
was, whether the loss hud been paid. The assured had 
employed one Poxvcr, a broker, to effect the policy, 
which he returned to the assured. Some time after the 
loss happened, the assured sent the policy to him for the 
purpose of adjusting the loss, and receiving from the 

under- 
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underwriters the amount of their several subscriptions. 
The policy was adjusted by the defendant, and part of the 
sum for which he had subscribed the policy was duly 
paid over to the plaintiff! At the time of settling the 
loss, the broker was indebted to the underwriter for 
premiums on other policies of assurance, but to which 
the plaintiff* was not a party, in a sum equal to the resi¬ 
due of the money due on the policy in question; and 
this sum was allowed in account between the broker and 
the underwriter; and it was contended that this was 
to be considered as payment to the assured to that 
amount. It was proved at the trial, that it had 
been the practice at Lloyd's coffee-house, for many 
years, thus to settle losses between the broker and 
the underwriter. The Lord Chief Justice was of opinion 
that such a usage could not be supported in law, that 
the broker had only authority to receive payment in 
money from the underwriter ; and the plaintiff* recovered 
a verdict. The Solicitor-General now moved for a new 
trial, and contended that this money so allowed in 
account between the broker and underwriter might, in 
consequence of the usage which had so long obtained at 
Lloyd's coffee-house, be considered as payment to the 
assured. If this were not payment, all that the under¬ 
writer would have to do, would be, first, to require pay¬ 
ment of the balance due to him from the broker in money; 
and then to return it to him, together with the residue. 

Per Curiam. The broker, as agent of the assured, 
was only entitled to receive payment in money ; and no 
usage can sanction such a practice as that which is stated 
to have prevailed in this particular business. This is, in 
fact, an attempt to pay the debt of one person with the 
money of another. 


1821. 


To»d 

against 

Eta. 


Rule refused. 
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Friday, Edwards against Dick. 

January SCtli. 


In an action ^JSSUMPSIT by plaintiff as indorsee, against the 

drawer of*a bill defendant as drawer and indorser of a bill of ex- 

partlcular * change. Tlic bill was dated December 1. 1SI f>, and was 

difrncethatno drawn by defendant upon, and accepted by, Lord H-, 

notice of the for the sum of 2■!()/., payable at three months, at Mr. 

been given to Hcudand' s chambers, Ncio Inn. Plea, general issue. At 

' the acceptor; 

nor is it any <ie- tl iC trial at the sittings alter last Michaelmas term, 
fence that the _ 

bill was accept- before Baylcy J., it appeared that the bill had been 

ed for a gaming . . 

debt, if it be in- duly presented and dishonoured ; but no notice had been 

dorsed over by . , , T , 

the drawer for a given to the acceptor ot its dishonour. It was also 
deration,^"a" P rove d that it had been drawn and accepted in discharge 
whomuleaction a f° r money won at play, but that the plaintiff 
is brought. had received it from the drawer in payment of a bonit 
fide debt. The learned Judge was of opinion that 
neither of these circumstances formed any defence to the 


present action; and the plaintiff obtained a verdict. 
And now 


F. Pollock moved (by leave of the learned Judge) to 
enter a nonsuit. First, notice of the dishonour ought to 
have been given to the acceptor; for he is primarily liable, 
and every thing ought to have been done to have enabled 
the party to have charged him. Anil, in Treacher 
v. Hinton , which was tried before Abbott C. J., at the 
sittings after last term, and in Young v. 11owe (a), in the 
House of Lords, it seems to have been considered that 
such notice was necessary, in order to charge the acceptor. 
On the second point, the words of the statute 9 Atm, 
c. 14. s. 1. arc very strong; for the bill or other security 


(«,) t? Until. <J* Jiini’. lCli. 


is 
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is thereby, if given for money lost at play, void to all 
intents and purposes whatsoever. It must be, therefore, 
as if no bill had ever existed. For if the present plain¬ 
tiff be permitted to recover, the bill will not be void to 
all purposes, but will for this purpose be valid. In Bcm- 
yer v. iHampton (a), such a bill was held to be void in the 
hands of an innocent holder, who had given a valuable 
consideration for it. The cases under the statute of 
usury are similar to the present. Under that act, in 
Ackland v. Pearce (b), it was held, that a bill of exchange 
is void in the hands of a bona fide indorsee, if drawn 
in consequence of an usurious agreement for discounting 
it, although the drawer to whose order it was payable 
was not privy to the agreement. He also referred to 
Wihnot's Notes, p. 194-., for the general principle upon 
which statutes are to be construed. 

Abbott C. J. This is an action by the indorsee of a 
bill of exchange, against the drawer and indorser. r I he 
indorsee received the bill for a good and valuable con¬ 
sideration : upon the view of the bill at the trial, it ap¬ 
peared that it was accepted payable at a particular 
place; proof was given of a demand at that place, but 
there was no notice of the non-payment given to the ac¬ 
ceptor ; and it is contended, that this is an answer to the 
present action. The argument, however, assumes that 
if an action had been brought upon the bill against the 
acceptor, it would have been necessary to give such proof; 
and we have been referred to a case of Treacher v. Tlir.ton, 
where a rule nisi for a new trial was granted, in the 
course of this term. In that case, however, the plaintiff 

(«) a Sir. 1155. (l>> 2 CampL 59s>. 
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bad been nonsuited by me in consequence ol no such 
proof having been given, and the granting ol the rule nisi 
is therefore a proof, if at all, that the opinion ol the court 
is adverse to such an objection. But it would not fol¬ 
low that because the acceptor, if sued, could make such 
an objection, that the drawer may take advantage of it. 
For it is quite sufficient if notice of the dishonour be 
given to the party against whom the action is brought, 
and lie can not allege the want of notice to a third person. 
The first objection therefore tails. But a second point 
has been made in the present case, founded on the pro¬ 
vision contained in the statute 9th Anne , c. 1 4. s. I 
which enacts, that “ all notes, bills, bonds, judgments, 
mortgages, or other securities, or conveyances what¬ 
soever, given, granted, drawn, or entered into or exe¬ 
cuted by any person or persons whatsoever, where the 
whole or any part of the consideration of such convey¬ 
ances or securities shall be for any money or other valu¬ 
able thing whatsoever won by gaming. See. shall be ut¬ 
terly void, frustrate, and of none effect, to all intents and 
purposes whatsoever.” Now this provision is certainly 
expressed in very large terms. But the object of the 
statute, to which we must look, in order to arrive at a 
clear construction of this clause, was to prevent exces¬ 
sive and deceitful gaming; and it was with that view 
that they enacted that the securities should be void to all 
intents and purposes. It is however argued, that if the 
plaintiff in the present case recover, this bill, the con¬ 
sideration for which was money won at play, will be valid 
to some purposes. But, I think we must -understand the 
language of the legislature with reference to the object 
which they then had in view, viz. the prevention of gam¬ 
ing : and that will be effectually accomplished, by hold¬ 
ing 
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ing the securities to be void for any purpose of enforcing 
payment of the money won at play. The drawer, there¬ 
fore, of such a bill of exchange cannot maintain any 
action against the acceptor. Now if he could, by pass¬ 
ing the bill to a third person, enable him to sue the ac¬ 
ceptor, that would be within the mischief of the act. It 
follows, therefore, that no person deriving title through 
the drawer, can be in a different situation from him so 
as to sue the acceptor. The case of Bawycr v. Hampton 
falls within this rule; for there the action was brought 
against the loser, to recover money lost at play, and 
the Court properly held that the action would not lie. 
The cases on the statute of usury follow the same prin¬ 
ciple. In the case of Acldancl v. Pcarcc , the acceptor, 
who wanted to borrow money, applied to the drawer, 
who drew a bill for 386'/., which was passed away by the 
acceptor, for an usurious consideration, and afterwards 
fell into the hands of a third person, by whom the ac¬ 
tion was brought against the drawer; but in that case 
substantially, the drawer and acceptor were the same 
persons, and the plaintiff'claimed in effect, though not 
in form, through the persons affected by the usurious 
contract. But there is no case upon the statute of 
usury, where a drawer, after having parted with a bill 
for a good consideration, can afterwards set up as a 
defence an antecedent usurious contract between him¬ 
self and the acceptor. For if so, a court of justice would 
enable him to commit a gross fraud upon an innocent 
person. Upon the whole, I am of opinion, that we shall 
best effectuate the intention of the legislature, by saying 
that this bill is void for every purpose which it was the 
object of the statute 9 Anne , c. 14. s. I. to prevent. 
No person, therefore, who derives his title through the 

Q 2 winner, 
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winner, can make the loser pay. llut lor the purpose of 
preventing fraud, we cannot permit the defendant to set 
up his own gaming as a defence; and therefore I think 
that the words of the statute do not extend to the present 
case, and that this rule ought to be refused. 

Bayley J. In this case, the defendant had notice of 
the dishonour of the bill; and I am of opinion that he 
cannot be protected by want of notice to the acceptor, 
by which he himself could not be prejudiced. As to the 
second point, I am of opinion that this case does not fall 
within the purview of the act. Any security by which 
payment is to be enforced from the loser in case ol gam¬ 
ing, or the borrower in the case of an usurious loan, is 
void; but no such effect can be produced by the plain¬ 
tiff’s recovering in the present action. And it would be 
most unjust to allow this defence to a defendant, who 
having indorsed over, and thereby asserted the b ill to be 
valid, afterwards, when called upon to pay it, says that 
it is invalid, and that in consequence of fraudulent 
conduct to which he himself has been a party. 

EIolroyd J. I am of the same opinion. The rule 
of law is, that the words of a statute are not to be con¬ 
strued so as to extend beyond the mischief contemplated 
by the act, where such construction would be injurious to 
the interest of third persons. That would be the case 
here, if we were to hold this to be a good defence; for 
this being an action against the drawer, the winner of the 
money, it would be contrary to the intent of the statute 
that he should be protected, for in that case he would be 
enabled to keep the money won at play contrary to the 
intent of the statute. No doubt, in this case, the 

accept- 
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acceptance is void; for it was given in consideration of 1821. 

inonev iost at play, lint the consideration given by the _ 

* J n j Edwards 

present plaintiff when the bill was negotiated was not against 
... . Dick. 

of that description ; and I think the object of the statute 

will be best answered in the present case, by holding 
that the words extend only to make the acceptance 
void. But it is urged, that the words of this statute 
are imperative, and undoubtedly they are very strong. 

It has, however, been long settled upon the construction 
of the 13 Eliz. c. 10. s. 3. as to ecclesiastical leases, that 
words full as stx*ong as these may be so narrowed as not 
to extend beyond the mischief contemplated by the act. 

That statute directs, that “ all the leases therein speci¬ 
fied shall be utterly void and of none effect, to all 
intents, constructions, and purposesand yet it has 
been held, that a lease by a dean and chapter, although 
within the act, is good during the life of the dean ; and 
even after his death it is not absolutely void, but only 
voidable, and may be confirmed by his successor. 

There the courts have looked to the object of the 
statute, which was to prevent the impoverishing of the 
successor. So, here, we ought to put a similar con¬ 
struction on the words of the present act; and by so 
doing we shali not do an injustice to an innocent party, 
nor protect an individual whom it was the intention of 
the statute to prevent from obtaining money by means 
of gaming. 

Best J. This is a most iniquitous defence. The 
defendant desires the Court to prevent the plaintiff from 
recovering; and, for that purpose, alleges his own fraud 
in his defence. I am, however, quite satisfied that the 
view taken of the case at the trial, by my Brother 

Q 3 Jiciyliy^ 
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-- was to prevent any security given for the payment of a 

again™ gaming debt, being enforced against the loser; and 

DlCK ' therefore neither the drawer, nor any person claiming 

under him, can maintain such an action as the present 
against the acceptor. What is said by Lord C. J. Jf il- 
mot, to which we have been referred, only applies to 
cases within the policy of any particular statute. This 
case, however, is not within the policy of 9 Ann. c. 1 J. 
If we were to hold this to be a good defence, we should 
indeed violate the policy of the statute, by enabling the 
defendant to keep in his pocket the money won at play; 
and, by so doing, we should construe the statute so as to 
encourage, and not to repress, excessive and deceitful 
gaining. I think, therefore, that this rule ought to be 
refused. 

Rule refused. 


Monday, The King against Clement. 

A court of Re- RULE nisi had been obtained in last Trinity term, 

livery Imsthe calling upon the justices of the delivery of the gaol 

anordcr°to p k ro- of Netcgate, to shew cause why a writ of certiorari 
cation oT should not issue * directed to them, to remove into this 
pending If trial court orders made at the last April session of gaol 
likely to con- delivery holden for the county of Middlesex, by adiourn- 

Jtinue for several _ J J 

successive days, ment, at Justice-hall in the Old Bailey, in the suburbs of 

and to punish . 

disobedience to the city of London , concerning William Inncll Clement : 

sucli order by 
fine. 

Service of - an order of such court, calling upon the editor of a newspaper “ to answer for 
contemptuously publishing .such proceedings,” at the office at which the newspaper was 
published, is good service within the 38 C. 3. c. 78. s. Hi.; and the editor not having ap. 
peared, the fine was held to be properly imposed upon him in his absence. B 

and 
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and also the order contrary to which, it was stated in and 
by a certain other order made by the said Justices, at 
the delivery of the said gaol of Newgate , holden for the 
county of Middlesex , by adjournment, at Justice-hall 
aforesaid, on Tuesday the 25th day of April last, that 
the said William Innell Clement did print and publish the 
trials of Arthur Thistlewood and James Ings for high 
treason. The following facts were disclosed in the affi¬ 
davits in support of the rule. 

On Monday the 17th day of April , 1820, Arthur 
Thistlewood was put upon his trial at the Old Bailey, 
upon an indictment for high treason; and Lord Chief 
Justice Abbott , then being one of the justices before 
whom Thistlevoood was tried, before the commencement 
of the trial, stated publicly, that as there were several 
persons charged with the offence of high treason by the 
same indictment, whose trials were likely to be taken one 
after another, he thought it necessary strictly to pro¬ 
hibit the publishing of any proceedings of that or any 
other day, until the whole trial should be brought to a 
conclusion; and that it was expected that all persons 
would attend to that admonition. The trial of Thistlewood 
was concluded on Wednesday the 19th of April, and James 
Inns was afterwards tried for and convicted of the same 
offence, on Saturday the 22d of April. On the Sunday 
following, the defendant published, in the Observer news¬ 
paper, a fair, true, and impartial account of the pro¬ 
ceedings and evidence publicly had and produced in 
open court, on the trials of Thistlewood and Ings. The 
defendant’s affidavit further stated, that on Tuesday the 
25th April he left London, and after visiting several 
places in the county of Kent, arrived at Fevcrsham on 
Friday the 28th April ; and that on the following day 

Q 4 he 
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at his office in the Strand : “On the motion of Mr. At¬ 
torney-General, and on reading the affidavits therein 
mentioned, it is ordered, that William lunrll Cle¬ 
ment, the printer, publisher, and proprietor of a certain 
newspaper called the Observer, do attend tins court on 
Friday next, the 28th instant, at the hour of nine in the 
morning, precisely, to answer for unlawfully and con¬ 
temptuously printing and publishing in the said news¬ 
paper the trials of Arthur Thistlr&ood and James lugs 
for high treason, pending the proceedings against John 
Thomas Brunt, and others, who were included in the 
same indictment with the said Arthur Thistlexootl and 
James lugs, for the same high treasons, contrary to the 
order of this Court, and to the obstruction of public 
justice.” 


CASES in HILARY TERM 

he saw in a newspaper an account ol the sentences 
passed on the prisoners; and that he had been ordered 
by the Court to pay a fine of 500/., for a contempt ol 
court, in printing and publishing the account ol the said 
trials. He positively swore, that this was the first inti¬ 
mation he had had of any steps having been taken against 
him for the alleged offence. He then immediately left 
Fevcrsham, and arrived in London on Saturday the 28tli 
April, and was then informed, that on Wednesday the 
26th day of April, the following order had been served 


The Attorney and Solicitor-General, Gurney, and 
Littledale, now shewed cause. The Court will not grant 
a certiorari, to remove the proceedings ol' an inferior 
court, unless there appears to have been some irre¬ 
gularity or impropriety in the proceedings of that court. 
In bis case the proceedings were perfectly regular and 
proper. For the court of general gaol delivery bad au¬ 
thority 
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thority to make the original order, prohibiting the pub¬ 
lication of the proceedings. That is established by all 
the precedents applicable to this subject. In The King 
v. Watson , which was an indictment for high treason, 
tried in this court in Trinity term 1817, a similar order 
was made; and upon a complaint by the counsel for the 
prisoner, that that order had been disobeyed by the editor 
of a newspaper, the Court asked the prisoner’s counsel, 
whether he made any application to the Court upon the 
subject, and upon his answering in the negative, the 
Court stated, that it was then unnecessary for them to 
do any thing; but no doubt was intimated as to their 
power of enforcing the order. And in The King v. 
Bramhrfh and others, which was an indictment for 
high treason, tried before a special commission at Derby , 
in 1817, there was a similar order made by the Court. 
That order was infringed, and the counsel for the pri¬ 
soner mentioned the subject to the Court, but de¬ 
clined making any application to the Court to punish 
the editor of the newspaper, and, of course, the matter 
dropped. Besides, a publication, the effect of which is 
likely to prevent or obstruct the course of public justice, 
has always been held to be a contempt of the Court. 
In the Practical IIagister in Chancery , page 99., it is 
stated, that “ contempt is a disobedience of the Court, 
or an opposing or despising the authority, justice, or 
dignity thereof: it commonly consists in a party doing 
otherwise than he is enjoined to do, or not doing what 
he is commanded or required by the process, order, or 
decree of the Court." In Pool v. Sachcvcrcll (a), the 
question in the cause was, as to the validity of a mar¬ 
riage ; and it was there held, that inserting an adver- 
(«) 1 Parc IP, 073. 
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tisement in the public prints, that whoever should 
discover and make legal proof of the marriage in ques¬ 
tion should have 100/. reward, was a contempt of the 
Court; and the party procuring it was committed. The 
Lord Chancellor, in that case, said, “ This tends to the 
suborning of witnesses, is very dangerous^ and not only 
greatly criminal, but is a contempt of the Court, being 
a means of preventingjusticc in a cause now depending.” 
That case establishes, that a contempt may be com¬ 
mitted by a person out of court, pending a proceeding 
in court. In 2 Allans, 471., a motion was made against 
the printers of the Champion , and the St. James’s Evening 
Post, that they might be committed for publishing a libel 
against Mr. Hall and Mr. Gardner (executors of John 
Poach , Esq., late Major of the garrison of Fort St. George 
in the East Indies ), and for reflecting likewise upon 
Governor Mackray , Governor Pitt, and others, taxing 
them with turning affidavit-men, See. in the cause then 
depending in the Court of Chancery, between Mrs. 
Poach and the executors. It was insisted that the pub¬ 
lishing of such a paper was a high contempt of the 
Court. The Lord Chancellor said, “ There are three 
different sorts of contempt. One kind of contempt is, 
scandalizing the Court itself. There may be, likewise, a 
contempt of Court, in abusing parties concerned in 
causes here. There may be, also, a contempt of 
this Court, in prejudicing mankind against persons 
before the cause is heard. There cannot be any 
thing of greater consequence than to keep the streams 
of justice clear and pure, that parties may proceed with 
safety both to themselves and their characters.” He then 
mentions a case, where it was held that the printing of 
a brief before the cause comes on was a contempt; and 

upon 
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upon this he says, “ The offence did not consist in 
printing, for any man may give a printed brief, as well 
as a written one, to counsel; but the contempt of this 
Court was prejudicing the world with regard to the 
merits of the cause, before it was heard.” Lord Hard- 
•wicke was therefore of opinion, that it was of the utmost 
importance in proceedings in courts of justice to prevent 
all prejudice, as far as the Court can prevent it, from 
being excited against the parties before the court, pend¬ 
ing the proceedings. Now, nothing could be more 
prejudicial to parties jointly indicted for a crime, and 
therefore probably likely to be affected by the same 
evidence, than that, pending the proceeding, (which 
necessarily was protracted for several days,) there should 
be published to the world that evidence which had 
already produced the conviction of one or two of the 
parties indicted. This was therefore a contempt, from 
its tendency to prejudice the minds of the public and 
the jurors who were to try the other cases; and it comes 
directly within the law laid down by Lord Hardnoickc, 
In Ex parte Jones (a). Lord Erskinc fully recognises 
the authority of these cases; and he says, that “ whatever 
may be said as to a constructive contempt, through the 
medium of a libel, against persons engaged in con¬ 
troversy in the court, it never has been or can be denied, 
that a publication not only with an obvious tendency, 
but with the design to obstruct the ordinary course of 
justice, is a very high contempt.” These authorities 
establish incontrovertibly, that a publication out of 
court of any thing contrary to the order of the court, or 
which is likely to impede the course of public justice 
in the proceeding then pending in that court, is a con- 

(o) IS Fcs.jun. 237. 
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tempt. It is not necessary thnt the party should he 
present at the time the fine is imposed. 1 he circum¬ 
stance of the party having been summoned to attend, 
and not attending, is sufficient. A high constable or a 
juror not attending, are frequently fined for their non- 
attendancc. In The King v. The Sheriff of Middle¬ 
sex {a), the under sheriff disobeyed the order of the 
Court, by refusing to amend the panncl of the grand 
jury. The high sheriff, in consequence, was ordered to 
attend; but did not, and was fined 100/. The fine 
having been estreated into the Exchequer, an appli¬ 
cation was made to this Court for a certiorari; but it was 
refused. It was not, however, insisted that the Court 
had not the power to fine, merely because the high 
sheriff'was absent. Besides, it is clear from the defend¬ 
ant's affidavit, that he knew of the order. It mav be 

» 

said that this proceeding is irregular, because there was 
no personal service of the order of the ‘JCth April. That 
objection, however, does not apply here; because, by 
the 38 Geo. 3. c. 78. s. 12., it is expressly provided, 
that “ service at the house or place mentioned in the 
affidavit left at the stamp-office, as the house or place at 
which such newspaper to which any proceedings civil or 
criminal shall relate, is printed or published, or intended 
so to be, of any legal notice, summons, subpoena, rule, 
order, or process, of what nature whatsoever, or to 
enforce an appearance in any suit, prosecution, or pro¬ 
ceeding, civil or criminal, against any printer, publisher, 
or proprietor of any such newspaper, shall be deemed 
and taken to be good and sufficient service thereof, 
respectively, against all persons named in such affidavit 
or affirmation, as the proprietor or proprietors, pub- 
(«) Sir T. Jour*, J 
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lisher or publishers, or printer or printers, of the news¬ 
paper mentioned in such affidavit or affirmation.” Here 
it is expressly admitted upon the affidavits, that the 
order was served at the Observer office in the Strand . 
This statute, therefore, removes any objection on the 
ground of a defective service. 

Denman and Platt contra. A publication containing 
a fair and impartial account of the evidence given pend¬ 
ing a proceeding does not tend to obstruct the course of 
public justice. By the constitution of the country, courts 
of justice are open to the public. If indeed any matter 
comes before the Court in which it is necessary, for the 
purposes of justice, that particular witnesses should be 
examined separately; in such a case, which appertains 
strictly to the business immediately before them, the 
Court have a right to exclude those parties for that 
cause; but they have no power to exclude those to whom 
that reason does not apply. It would be illegal to shut 
their doors against spectators. No real obstruction of jus¬ 
tice can arise from a publication of a true and faithful ac¬ 
count of the proceeding. The public good is to be consi¬ 
dered ; and it is for the public benefit that a faithful ac¬ 
count should be published of a transaction of which they 
might otherwise receive only a garbled account from the 
mouths of individuals. Such a publication has the effect 
of increasing, as it were, the size of a court of justice. It 
brings to the knowledge of others, not personally present, 
the facts as they really exist. In order, however, to shew' 
that a publication pending the trial may obstruct public 
justice, it is said that the jurors who were to try the 
subsequent cases might be prejudiced by reading the 
evidence already given. It is the duty, however, of 

those 
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those jurors to attend during all the trials in order 
to be ready when called upon,"and in that case they must 
of necessity hear the evidence given upon each trial, 
and imbibe all the prejudice likely to arise from the effect 
of that evidence on their minds. As to the prejudice 
on the public, it is impossible to prevent those who are 
present at the trial from communicating to their friends 
and others the effect of what they have heard ; and it 
is better that that should be done by means of a cor¬ 
rect publication of the proceedings than by a garbled 
account. It is of great advantage to the prisoner that 
the proceedings should be published daily; for if a 
falsehood sworn to by a witness appear in the public 
prints the next day, the reading of such evidence may 
induce a person capable of giving a contradiction to 
come forward in favour of the prisoner. If the witness 
himself knows that 'his evidence will be concealed, until 
the whole inquiry is concluded, he may give false evi¬ 
dence without any fear of detection : but if, on the other 
hand, he knows that his evidence will be published 
almost immediately, the fear of detection may ope¬ 
rate upon his mind, so as to prevent his uttering 
a falsehood. Publicity, therefore, is most conducive 
to the due administration of justice; and that being so, 
the Court had no power to make an order to prohibit 
that which was not an obstruction, but a furtherance 
of public justice. If, indeed, they had the power to pro¬ 
hibit the publication for a time, they would equally have 
the power to prohibit it for ever, or they might 
even prohibit individuals from communicating in con¬ 
versation wliat they hear in court. Assuming, however, 
that the original order was lawfully issued, a court of 
general gaol delivery has no means of enforcing obedi¬ 


ence 
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ence to such an order by tine, for they have no process 
to bring the parties before them. The order served at 
the printing-office is in the nature of mesne process, 
and there is no precedent of such an order having 
ever issued from a court of this description. They may 
indeed have the power of bringing before them persons 
whose presence is necessary to enable them to carry 
on the business with which they are entrusted, such as a 
sheriff, a juror, a constable, a witness, or a prosecutor; 
but it docs not thence follow, that a court has authority 
to call before them a person who is a stranger to the whole 
proceedings; and if this court of gaol delivery have such 
}lower, it follows, that it equally belongs to a court of 
quarter-sessions, or a court-leet. Allowing such a power 
to inferior courts wou^l be attended with dangerous 
consequences. The authorities cited on the other side 
only establish, that the superior courts of Westminster 
Hall have the power of punishing contempts by process of 
attachment. There is no instance in which any court of 
quarter-sessions, any court of assize, any court of special 
commission, have ever summoned a party to answer, and 
afterwards attached him in his absence, and issued pro¬ 
cess of contempt against him, because he did not appear. 
It does not follow, because a court have the means of 
removing obstructions, that therefore they have a power 
to issue any order whatever, as to individuals who do not 
belong to the court, and who are not present. As to 
the case cited of the sheriff it is his duty to attend the 
court, and his absence alone, therefore, is a proper 
subject of a fine; and if any improper practice has 
taken place in the panel of jurors, that would operate 
as an additional cause of fine; but still it would be im¬ 
posed upon an individual whose duty it is to attend the 

court. 


927 

1921. 

The Kims 
against 
‘CUUIXNT. 



CASKS in HILARY TEltM 

court. So a juror summoned to attend may he lined 
lor Ids absence, or for any act inconsistent with his duty. 
The King v. Bushel (a) is an authority to shew that the 
Court may inquire into the nature of the contempt. 
The first instance where any order was ever made to 
prevent the publishing of the proceedings pending a trial 
was on the impeachment of Lord Melville in 1806 ; and 
similar orders were made in The King v. Watson , in this 
court, and in The King v. Bramlrcth , which was tried at 
Derby. In the two latter cases, there was an in¬ 
fringement of such orders by the editors ot some of the 
newspapers; but no attempt was made to punish the 
contempt by a tine. It, in this case, the publication 
had taken place in Surrey instead of ul/u/M'sr.r, the 
Court clearly would have had ihv jurisdiction to punish 
the contempt. The next objection is, that this order 
ought to have been personally served on the defendant, 
for that is the invariable practice in the superior courts, 
in cases of attachment. Supposing, however, the ser¬ 
vice to have been sufficient, the Court had no power to 
proceed to fine until appearance. In Gricsljfs case ( b), 
a distinction is taken between contempts committed out 
of court and contempts committed in court. In respect 
to the latter, it is said, that the steward of the court- 
leet may take cognizance of them, and impose a fine; 
but of the former, the jurors of the lcet have power 
to present them, and assess an amercement. 

Abbott C. J. Although I was a party to this act of 
the Court below, I hope 1 should not be the less willing 
to rescind what had been done in this case, if 1 thought 
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it was improperly done, than I am, where an application 
is made for a new trial, in case of a misdirection by me. 
I think it sufficient now to state, that I have heard 
nothing upon the present occasion, which induces me 
even to doubt the propriety of what took place in the 
court below, and, therefore, I think that this rule ought 
to be discharged. 

Bayley J. I am of the same opinion. In order to 
induce the Court to grant this application, it must ap¬ 
pear that there is a reasonable degree of doubt as to the 
legality of the order made by the Court below. For the 
object of this application is not to enable the defendant 
to have a writ of error, but only that he may ultimately 
have the opinion of this Court on the validity of the 
order; and, by refusing this application, we do not in fact 
deprive him of an opportunity of contesting that point in 
the Court of Exchequer. That ground for the appli¬ 
cation, therefore, altogether fails. As to thevalidity of the 
order, it was contended in argument, first, that the Court 
had no power to make an order prohibiting the publi¬ 
cation of these trials pending the proceedings. Now, in 
order to judge of that, it becomes necessary [ to consider 
what the nature of the proceeding was. An indictment 
had been found against a number of individuals for the 
crime of high treason, and they were then about to be 
tried. The whole trial of all these individuals consti¬ 
tuted one entire proceeding ; for if they had not severed 
in their challenges, the prisoners would have been tried 
all at once. In point of fact, however, they did sever in 
their challenges, and were tried seriatim. It could not, 
therefore, be said that the whole proceeding was termi¬ 
nated, until the last of those prisoners had taken his trial. 

Vol. IV. 11 Now 
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Now the court before whom the trial was about to take 
place was a court of general gaol delivery, and had 
authority to make any order which they might judge to 
be necessary, in order to preserve the purity of the 
administration of justice in the course of the proceeding 
then depending before them, and to prohibit any publi¬ 
cation which might have a tendency to prevent the fair 
and impartial consideration of the case. On the pre¬ 
sent occasion, it occurred to the Court that it woidd be 
of great importance, with a view both to the interest of 
the prisoners and that of the public, that a publication 
like the present should be prohibited until after the ter¬ 
mination of all the trials ; and if this had not been done, 
many inconvcniencies might have followed, some of 
which may be pointed out. By the necessary course of 
the proceeding, it must inevitably happen that the evi¬ 
dence would be repeated in each trial; and if, upon the 
first trial, one or more of the witnesses had been of 
doubtful character, it might have been of the utmost im¬ 
portance to keep them apart from the rest, and to examine 
carefully whether, upon each successive trial, they con¬ 
tinued to give the same account which they did upon the 
first. Now, all this would be prevented, if, by a pub¬ 
lication like the present, such persons were enabled to 
sec a printed account of the trial, and to read over, 
not only their own evidence, but also that of the 
other witnesses who had been examined. This would 
give them an opportunity of explaining those parts of 
their statement which might be at variance with the 
other facts proved In the case. But, it is argued, 
that if the Court have this power of prohibiting pub¬ 
lication, there is no limit to it, and that they may 
prohibit altogether any publication of the trial. I 

think 
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think that that does not follow. All that has been 1821. 

done in this case is very different; for the prohibi- _ _ 

The King 

tion, here, has only been till the whole trial was com- against 

CliBMXNT. 

pleted. Supposing, however, that this was a legal 
order, it is then argued that the defendant was not 
personally served with the order of the 25th of April, 
by which he was required to appear on the 2Sth of 
April , to answer for his breach of the original order; 
and that, for that reason, the Court had no juris¬ 
diction to impose this fine. The defendant, in his 
affidavit, only states that he went out of town on the 
25th of April ; but he does not say that he w T as not 
cognizant of the original order of the Court, nor does 
he deny that he went out of town with a view to avoid 
the conse-quences of his disobedience to it. But that is 
not all; for it appears that, on the 26th, the notice was 
served at the place where his newspaper was published; 
and, by 38 G. 3. c. 78 . s. 12 ., that is sufficient. Be¬ 
sides, the rule which requires personal service, in order 
to ground an attachment, is merely a rule of practice, 
of which every court judges for itself. If the absence 
of a party be voluntary, he cannot complain that the 
proceeding has taken place behind his back; for he 
might have attended, if he had pleased. The defendant 
does not, in his affidavit, give any reason for absenting 
himself. As to the question, whether a court of record 
has a power to fine a party who is not then present 
before them, but who has been guilty of a contempt, I 
entertain no doubt; for, otherwise, his contempt in not 
appearing before them, would prevent his being pu¬ 
nished for the previous contempt of which he had been 
guilty. It has been said, that the party may be 
punished by indictment; but that is not always an 

R 2 effectual 
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1821. effectual remedy; for then the evil will have been ac- 
coinplished before nnv indictment can be tried; and, 
against in such cases, it is fit that the party should be de- 

Clement, ' 

terred by a speedy punishment. It seems to me, that 
the court below had authority to make the original 
order, and to punish the disobedience to it; and that 
they might proceed to do this in the case of an indivi¬ 
dual not personally present before them, it being 
established that he had had legal notice, and thut his 
absence was voluntary. I think, therefore, that this 
rule must be discharged. 

Holroyd J. I am also of opinion that this rule 
ought not to be made absolute. In order to sustain the 
present application, a reasonable ground of doubt as to 
the legality of the order, should be presented to the 
Court. None such having been presented to my mind, 

I think we ought not to grant the certiorari, particu¬ 
larly in a case in which, if the order imposing the fine 
has been illegally made, the party injured may make bis 
defence in the Court of Exchequer. This was an order 
made in a proceeding, over which the Court had judi¬ 
cial cognizance: the subject matter, respecting which it 
was made, was then in the course of judicature before 
them. The object for which it was made was clearly, 
as it appears to me, one within their jurisdiction, viz. 
the furtherance of justice in proceedings then pending 
before the Court; and it was made to remain in force 
so long, and so long only, as those proceedings should 
be pending before them. Now, I take it to be clear, 
that a court of record lias a right to make orders for 
regulating their proceedings, and for the furtherance 
of justice in the proceedings before them, which are 

to 
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to continue in force during the time that such proceed¬ 
ings are pending. It appears to me, that the arguments 
as to a further power of continuing such orders in force 
for a longer period, do not apply. It is sufficient for the 
present case, that the Court have that power during the 
pendency of the proceedings. This order was made to 
delay publication only so long as it was necessary for 
the purposes of justice, leaving every person at liberty 
to publish the report of the proceedings subsequently to 
their termination. I am therefore of opinion, that this 
was an order which the Court had the power to make. 
The next question is, whether the Court below had the 
power to fine. It is perfectly clear, as to the courts at 
Westminster , that contempts may not only be in the face 
of the court, but that they may be committed out of the 
court. In the argument of Wilmot C. Jin The King 
v. Almon (a), he shews clearly that publications libelling 
the superior courts, may be punished as contempts. 
The cases cited in argument from Atkyns, as well as 
that before Lord Er shine, establish, that any thing done 
either for the purpose of obstructing justice, or which 
will have that effect, may be punished as a contempt of 
the court before whom the proceedings are had. Courts 
inferior to the courts of Westminster , may clearly fine 
and imprison for a contempt, if they are courts of 
record, as the court of quarter sessions, and the court 
of oyer and terminer. Indeed, it is the constant prac¬ 
tice for those courts to fine jurors who do not attend. 
Now, the ground on which a person nominated as a 
juror is bound to attend, is by reason of his having been 
summoned, and not merely by reason of his nomin- 
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ation; for when the service is proved by the officer, 
the juror is fined in his absence for bis non-attend¬ 
ance. If he can afterwards shew that he has not 
been summoned, he may come to the court and claim 
relief. That is not the case here, where the party 
has had an opportunity of being heard; for I think the 
statute of the 38 G. 3. makes service at the office good 
service, for this particular purpose. If that had not 
been so, the party might have applied at the subsequent 
sessions, and he would have been let. in to urge any 
ground of relief or defence that he might have had. As 
to the argument of this being a dangerous power, it is 
true that every power may be abused ; but the law and 
constitution of England , whenever that has been the 
case, has afforded a remedy for such abuses. An argu¬ 
ment derived from the possible abuse, docs not prove 
that the power itself is illegal. I think, therefore, that 
this rule should be discharged. 


Best J. I was present when the order in question 
was made; and I have heard the arguments which have 
now been urged against the propriety of that order. 
Following the example of my Lord Chief Justice, I 
shall content myself with saying, that nothing which 
has occurred in the argument this day, has induced me 
to doubt for a moment the legality or propriety of this 
order. 


Rule discharged. 
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The King against The Inhabitants of Chag- 

eord. 

QN the 2d December 1816, two justices, by their 
order, removed William Endacott , with his wife 
and children, from Ckagford to Stavcrton , both in the 
county of Devon. This order was on the same day 
suspended, on account of the illness of William Endacott . 
On the 1 st of July 1817, the parish officers of Ckagford 
believing the pauper sufficiently recovered to be re¬ 
moved, the following order was made by the magis¬ 
trates : “ Whereas it is now made appear unto us, the 
justices within named, and we are fully satisfied that the 
within order of removal may be executed without 
danger; we do, therefore, hereby order the same 
to be forthwith put in execution accordingly: And 
whereas it is duly proved to us, upon oath, that the sum 
of twenty-two pounds, seventeen shillings, and one 
penny halfpenny, hath been incurred by the suspension 
of the within order of removal; we do, therefore, 
order and direct the churchwardens or overseers of the 
poor of the parish of Stavcrton , to which parish the said 
William Endacott is ordered to be removed, to pay the 
said sum of 22 1. 17 s. 1 id. to Richard Thom on demand.” 
Immediately after this order was made, it was ascer¬ 
tained that the pauper was still too ill to be removed, 
and accordingly, on the seventh day of the same month, 
the justices signed a second order of suspension in the 
usual form. On the 16th May 1819, the pauper’s 
father died at Chagford , and by his death two free¬ 
hold houses in the parish of Chagford % descended 
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The power giv¬ 
en to magis¬ 
trates under 
55 G. 5. c. 101. 
s. 2., of order¬ 
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incurred during 
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the death or re¬ 
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therefore, where 
a pauper, du¬ 
ring die sus¬ 
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order of remov¬ 
al, became irre¬ 
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sequence of an 
estate descend¬ 
ing to him ; 
Held, that such 
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to the pauper, as heir at law. The parish officers of Chag- 
ford thereupon ceased to relieve the pauper and his family. 
On the 7th February 1820, another order was made, of 
which the following is a copy: “ Wherens it is now made 
appear unto us, the justices named in the order of removal, 
and suspension thereof hereunto annexed, and we are 
fully satisfied, that such order of removal may be exe¬ 
cuted without danger ; we do, therefore, hereby order 
the same to be forthwith put in execution accordingly . 
And whereas it is duly proved to us, upon oath, that 
the sum of sixty pounds and nine shillings hath been 
incurred by the suspension of the said order of removal ; 
we do, therefore, order and direct the churchwardens 
and overseers of the poor of the parish of Stavcrton , to 
which parish the said William Endacott is ordered to be 
removed, to pay the said sum of sixty pounds and nine 
shillings to Richard Thorn, on demand.” The pauper 
was never removed, but on the 15th February 1820 the 
appellants were, for the first time, served with the order 
of removal, and with the several other orders herein¬ 
before mentioned, and on the same day payment was 
demanded of the several sums of 221. Is. 1 %d. and 
60/. 9s. as the expenccs incurred by the suspension. 
Against these orders, the parish of Stavcrton appealed, 
and gave the following notice. “ Take notice, that we, 
tire churchwardens and overseers of the poor of the 
parish of Stavcrton in the said county of Devon , do 
intend, at the next quarter sessions of the peace, to be 
holden at the castle of Exeter in and for the said county 
of Devon , to commence and prosecute an appeal against 
an order made under the hands of Baldwin Fulford and 
George Gregory, two of his majesty’s justices of the 
peace in and for the said county of Devon , and bearing 

date 
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date the 1st Judy 1817» so far as the same order directs 
the churchwardens or overseers of the poor of the 
parish of Staverton to pay the sum of 22/. 17s. 1 \d. to 
Richard Thorn , as the sum incurred by the suspension 
of an order of the said Baldwin Fulford and George 
Gregory , for and concerning the removal of William 
Endacott and Winifred , his wife, John Endacott , Mary 
Endacott , and Elizabeth Endacott , their children, from 
and out of the said parish of Chagford into our said 
parish of Staverton. And also, take notice, that we, the 
churchwardens and overseers of the poor of the parish of 
Staverton , in the said county of Devon , do also intend, 
at the next quarter sessions of the peace to be holden at 
the castle of Exeter in and for the said county of Devon , 
to commence and prosecute an appeal against another 
order, under the hands of the said Richard Fulford 
and George Gregory , and bearing date the 7th day of 
j February, 1820, so far as this order directs the church¬ 
wardens and overseers of the poor of the parish of 
Staverton , to pay the sum of 60/. 9s. to Richard Thorn , 
as the sum incurred by the suspension of the said order, 
for and concerning the removal of the said William 
Endacott and Winifred- his wife, and the said John 
Endacott , Mary Endacott , and Elizabeth Endacott , their 
children, from and out of the said parish of Chagford 
into our said parish of Staverton. The sessions, on 
appeal, quashed both these orders, subject to a case for 
the opinion of this Court. 

Nolan and Tyrrell , in support of the order of ses¬ 
sions. The two orders, against which the appeal in the 
present case is made, can only be supported under the 
authority of the 35 G. 3. c. 101. s, 2., by which it was 

enacted, 
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enacted, that in case any poor person removed by virtue 
of any order of removal, should be unable to travel by 
reason of sickness, the justices making the order were 
authorised to suspend the execution of it; and the 
charges incurred by such suspension, might be directed 
to be paid by the parish officers of the place to which 
such poor person was ordered to be removed, in case 
any removal should take place, or in case of the death 
of such poor person before the execution of such order. 
Now, in the present case, neither of these events have 


happened ; for the pauper is neither dead, nor lias lie 


bceii removed; and if the Court do not give a strict 
construction to the statute, it will be productive of great 
ambiguity and inconvenience. Besides, in the present 
case, a very long period of time has been suffered to 
elapse, without giving to the parish to which the order 
was directed any notice of its existence. In the interval, 
they may have lost the opportunity of obtaining evi¬ 
dence as to the pauper’s settlement, or of applying to 
the sessions for an order of maintenance on his relations. 


It will be contended, on the other side, that this is 
within the mischief intended to be remedied by the 
85 G. 8. c. 101.; but the words are expressly confined 
to two cases only. This, therefore, at all events, can 
only be considered as casus omissus. The notice only 
mentions the amount of the charges; but, under that, 
the whole merits of the case may be gone into. Rex v. 
Si. Mary-lc-banc (a), and Rex v. Kynaston. (b) 


Tattered, contra. The act of parliament in question, 
being a remedial law, ought to be extended to all cases 


(a) 13 East, 51. 


(6) 1 East, 117. 


within 
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as, for instance, that of 13 Eliz. c. 10. s. 3., are re- —— 

strained to cases within the intent of the legislature, so, again# 
in like manner, remedial laws ought to be extended. 

The Court will not, in any case, require a nugatory Cha<W01M ** 
act to be done; which would be the case here, if they 
were to hold, that in order to give the parish a right to 
recover the expenses incurred, the pauper must be 
removed, the only effect of which illegal act would 
be, that he would immediately return back to the parish 
from whence he was removed. In ordinary cases of 
removal, an actual removal of the pauper may be neces¬ 
sary; for, till that happens, the appellant parish has 
sustained no actual grievance. But, in suspended or¬ 
ders, the case is very different. There, the grievance 
accrues from the time of the making the order; and the 
parish to which the order is made has, in that case, two 
grounds of appeal: either that the pauper is not settled 
with them, or that the charges incurred by the suspen¬ 
sion of the order of removal, arc too great in amount. 

It cannot, therefore, be necessary, in order to raise the 
latter question, that any actual removal should be made. 

Besides, the very object of the act was to prevent an 
improper removal from taking place; and it is expressly 
enacted, that during the suspension of the order, the 
pauper should bring no additional burthen on the 
parish. But, if it be decided that, in this case, the order 
for the payment of the charges is not valid on account of 
the non-removal of the pauper, the suspension of the 
order will have brought an additional charge upon the 
parish. It is true, that the strict literal interpretation of 
the words, is against this view of the case; but so it was 

in 
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in Hex v. Evcrdon (a), which turned upon the construc¬ 
tion of this very act; and yet Lord Ellcnborough there 
said, after deciding that an order of removal of a pauper 
might be suspended, though the pauper was not brought 
before the justices at the time of the order, “ This is 
the plain sense and spirit of the act, though .somewhat 
straining upon the words of it; but no other construc¬ 
tion can be put upon them, consistently with the general 
object of the act.” And Grose J. added, “ The letter 
of the statute is sufficiently plain, according to the com¬ 
mon understanding of the words ; but that would mili¬ 
tate so strongly against the spirit and object of it, that 
we cannot be governed by the letter, without entirely 
defeating this very wholesome law.” The same incon¬ 
venience will occur here; for if the subsequently 
becoming irremovable during the suspension of the 
order, is to bring this charge upon the parish, the con¬ 
sequence will be, that parish officers will, in almost all 
cases, be anxious, notwithstanding sickness, to remove 
the pauper, lest such a burthen should be thrown upon 
them. There is another objection in the present case, 
which is, that the notice of appeal only raises the 
question as to the propriety of the charges. Now, 
that was fully proved, and is not negatived by the 
case. In Hex v. St. Mary-lc-bone , there was an appeal 
both against the order of removal, and that for pay¬ 
ment of the charges during its suspenson. 


Abbott C. J. In this case, we are called upon to 
put a new construction on this act of parliament, 

(«) 9 East, 105. 


which 
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which was passed in order to prevent a grievance 
arising from the too great temptation afforded to 
parish officers by orders of removal, to convey pau¬ 
pers from one place to another during sickness. The 
second section recites, that poor persons are often 
passed to the place of their settlement during the 
time of their sickness, to the great danger of their 
lives ; and it gives a power to magistrates, in order 
to remedy this inconvenience, of not carrying their 
order into immediate effect, but of suspending its 
operation for a time. But then, in order to prevent 
this from producing any hardship to the removing 
parish, it provides, that no act done by the pauper 
during the suspension shall give him a settlement, 
and empowers the magistrates to order the interme¬ 
diate charges to be paid by the parish to which the 
order is made, in case any removal shall take place, or 
in case of the death of such poor persons before the 
execution of such order. This power, however, seems 
to me to be confined to these two cases only, viz. the 
removal and death of the pauper. Whether or not it 
would have been expedient for the legislature to have 
provided for the present case, it is not for this Court to 
say. All that we can do is, to determine that the non¬ 
removal of the pauper prevents the case from falling 
within the act. I should have thought, indeed, that as 
the order of the magistrates, not being within the act, 
was altogether nugatory, the proper course for the 
sessions to have pursued would have been, not to have 
quashed the order, but to have dismissed the appeal. 
However, as they have done substantially right, I think 
their order ought to be confirmed. 
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Bayley J. It might, perhaps, be the object of the 
legislature when this act of parliament was passed, to 
take away from parish officers the inducement of a hasty 
removal, by giving a power of recovering the charges 
incurred in all cases, including the present. But they 
have not said so, and the safest course for the Court is 
to abide by the words of the statute. Besides, in the 
present case, a very long period has elapsed, during 
which this order remained suspended, and no notice ot 
it was given to the opposite party. Now , if that notice 
had been given, (and there are no words in the act that 
supersede the necessity of it,) it might have enabled the 
other parish to have made prompt inquiry, and to have 
ascertained the fact relative to the settlement of the 
pauper. I think, therefore, that this affords an addi¬ 
tional reason for holding that the sessions have come to 


a right conclusion in this case. 


Holhoyd J. This statute cannot, I think, be con¬ 
strued so as to apply to this case; although, probably, 
the legislature would, if it had occurred to them, have 
provided for it. The words used, however, are too 
express to include the present case. The cases under 
the statute of Elizabeth, as to ecclesiastical leases, are 
very different. There the words of the statute, being 
general, were restrained in construction, so as only to 
include leases within the intention of the statute; but 
here the words are particular, and cannot, I think, be 
extended by construction. 

Order of sessions confirmed, (a) 


(a) fiest J. was absent Jo the Bail Court. 
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'J’HE prisoner, an impressed seaman, was brought up 
by virtue of a writ of habeas corpus, directed to the 
Admiral of the fleet at Chatham. The return to the 
writ stated, that, on the 28th November , 1820, a certain 
foreign smuggling vessel, called the George , of Flushing, 
on board of which were divers, to wit, six subjects of his 
majesty, being mariners, was found and discovered by 
the commander and crew of his majesty’s revenue 
cruiser, called The Griper , to have been and to be within 
eight leagues of that part of the coast of Great Britain 
called Suffolk, that is to say, within eight leagues of Or- 
fordncss , in the county of Suffolk , having then and there 
on board thereof divers large quantities of foreign spirits, 
tea, and tobacco ; that is to say, 1736 gallons of foreign 
geneva, and 346 gallons, the said geneva and brandy 
being in 595 casks of less size than 60 gallons each, to 
wit, four gallons each (the said foreign spirits not being 
for the use of the seamen belonging to the said vessel, 
not exceeding two gallons for each seaman), 700lbs. 
weight of tea, and 2039lbs. weight of tobacco, the said 
tobacco being in 35 casks and 25 packets, each contain¬ 
ing less than 450lbs. weight, to wit, 34lbs. weight each, 
not being for the use of the seamen, and the tea and 
tobacco not having been shipped duly for exportation, 
as merchandise on board the said vessel, from some port 
in Ireland. The return further stated, that the vessel 


The Court will 
not take judicial 
notice of the lo¬ 
cal situation 
and distances 
of the different 
places in the 
counties of 
England from 
each other; and 
therefore, where 
a return to an 
habeas corpus 
stated that the 
prisoner was 
found on board 
a vessel, disco¬ 
vered within 
eight leagues of 
that part of the 
coast of G. B. 
called Suffolk, to 
wit, within eight 
leagues of O., 
in that county, 
it was held not 
to be averred 
with sufficient 
certainty, that 
the vessel was 
not within four 
leagues of the' 
coast of G. B. t 
between the 
Forth Foreland 
in Kent, and 
Jlcachy-head in 
Sutsex. 


was liable to forfeiture, and was seized, and that the 
prisoner, Jacobus Deybel , being a subject of his majesty, 

and 
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1821. 

Dirm’i 

Case. 


and a mariner and seafaring man, was found on board 
the said vessel so being liable to forfeiture, and seized, 
and was, by virtue of the statute in that ease made and 
provided, liable to be stopped, arrested, and detained, 
for the cause aforesaid, and being so liable, was arrested. 
It then stated, that being so arrested, ivc., and liable, 
&c., and being fit and able to serve in his majesty’s 
naval service, he was afterwards, to wit, on, &c., carried 
before A. B. and C. D. t two of his majesty’s justices of 
the peace, &c., residing at the port of Uamic/i, into 
which port of Harwich the vessel was then and there 
taken and carried, and upon due proof, as by the sta¬ 
tutes in that case made and provided is required, was 
committed, to answer such information as might be pre¬ 
ferred, and being so committed, was impressed, and was 
for that cause detained. 


iMVoes Serjt. objected to this return: first, that it did 
not appear, with sufficient distinctness, that the ship on 
board of which the prisoner was found, was, at the time, 
within the limits specified in the 59 G. 3. c. 121 . s. 1 . 
That act provides, that if any foreign smuggling vessel 
or boat, in which there shall be one or more subjects of 
his majesty, whether mariners or persons pretending to 
be passengers, shall be found or discovered to have been 
within four leagues of that part of (he coast of Gnat 
Britain which is between the North Foreland, on the coast 
of Kent, and Bcachy-Hcad, on the const of Sussex, or with¬ 
in eight leagues of any other part of the coast of Great 
Britain or Ireland, having on board any foreign brandy, 
&c., such vessel shall be forfeited ; and every such 
subject of his majesty, who shall be found on board 
such vessel, shall be liable to all the pains and penalties, 

&c. 
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See. in like manner as persons being subjects of his ma¬ 
jesty, found on board vessels liable to forfeiture, belong¬ 
ing wholly or in part to his majesty’s subjects, are by the 
previous laws liable. Now it is not stated that the vessel 
was found within four leagues of the coast between the 
North Foreland and Beachy-Head, and, for any thing 
that appears here, she might have been within eight 
leagues of that part of the coast; all that is stated is, 
that she was within eight leagues of that part of the 
coast of Great Britain called Suffolk , to wit, within eight 
leagues of Orfordness , in the county of Sujffblk. It is 
not clear, that there may not be a part of the coast 
called Suffolk , between the North Foreland and Bcachy- 
Head. And although it is subsequently averred, that it 
was within eight leagues of Orfordness, in the county of 
Suffolk , still the Court, although they will take judicial 
cognizance of the different counties of the kingdom, 
cannot carry that so far as to take judicial cognizance 
of all the different parts of those counties, and their 
local situation. Non constat but that Orfordness may be 
some isolated part of the county of Suffolk , situated be¬ 
tween the limits in question. He was then proceeding 
to take some other objections to the return, but the 
Court called upon the other side. 

Jervis in support of the return, contended, that as 
the Court would take judicial notice of the different 
counties of England , of which Suffolk was one, and that 
as this return stated that the vessel was found within 
eight leagues of that part of the coast of Great Britain 
called Suffolk, which is, by the next averment, stated to 
be within eight leagues of a place in that county, the 
return was quite sufficient. 

Vo u IV. 


S 


Baylky 
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1821 . Bayley J. It is quite true, that this Court will take 
judicial notice of the general division of the kingdom 

Dmn's 

Case. into counties, because they are continually in the habit 
of directing their process to the sheriffs of those counties, 
and because they are mentioned in a great variety of 
acts of parliament. But still, I think, that the present 
return is insufficient. In these cases, the greatest cer¬ 
tainty is requisite; for the Court must see, distinctly, 
that the party who is brought up is justly deprived of 
his liberty. Now the Set of parliament says, that a 
party may be properly detained in custody, if he is 
found on board a vessel within four leagues of the coast 
between the North Foreland and Beach//-Head, or within 
eight leagues of any other part of the coast. This re¬ 
turn does not follow the words of the act of parliament, 
but states, that the vessel was discovered, not within 
eight leagues of the coast of the county of Suffolk , hut 
within eight leagues of a place in a part of the coast 
called Siiffblk. Now I cannot say, judicially, that there 
is no place on the coast between the North Foreland 
and Bcachy-Hcad, which is called Suffolk, and therefore, 
if it had stopped there, it seems to me, that this return 
would have been insufficient. But it is said, that there 
is an additional averment, stating, that the vessel was 
discovered within eight leagues of Orfordncss , in the 
county of Suffolk. I have before said, that this Court 
will take judicial notice of the general divisions of 
counties, but that cannot be extended to the particular 
parts of counties and their local situation. We know 
very well, that there are many parts of counties sepa¬ 
rated from the general body of the county. There is 
a part of the county of Durham which is situated to the 
north of Northumberland , and so the parish of Creyke , be¬ 
longing 
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longing to the same county, is surrounded by the North 
Riding of Yorkshire and there are many other parts 
of other counties similarly situated. The Court, there' 
fore, cannot judicially know, whether Orfordness > which 
is averred to be part of the county of Suffolk , may not 
be an isolated part of it, situated on the coast between 
the North Foreland and Beacliy-Head j and if so, there 
is nothing on this return to shew, that the vessel was 
discovered within the limits mentioned in the act of 
parliament. The proper course would have been, to 
have stated, negatively, that the vessel was found within 
eight leagues of a part of the coast of Great Britain , 
not between the North Foreland and Beachy-Head , to 
wit, within eight leagues of Orjbrdness, in the county 
of Suffolk. The present return, however, is insufficient, 
and the prisoner must be discharged. 


1821. 

Dkybxl's 

Caw. 


Holkoyd J. I am of the same opinion. The pre¬ 
sent objection will be valid, unless the Court are bound 
by law to take judicial notice, not only of every county, 
but of the local situation of every place in any county; 
and I think that they are not bound so to do. 1 agree 
that this allegation, taken altogether, must be taken as 
a positive allegation, that the vessel w'as found within 
eight leagues of a part of the county of Suffolk. For, 
though part of this allegation is under a videlicet, it is, 
nevertheless, sufficiently certain. But assuming that to 
be so, still the Court cannot take judicial notice of the 
local situation of Orjbrdness. The parish of Swallonjield , 
which is only six miles distance from Reading , in the 
county of Berks , is in the county of Wilts; and if in the 
case of a robbery committed there, it became necessary 
that the fact, as to its local situation, should appear, 

S 2 it 
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1821. it would be necessary to prove that fact uponthe trial. 

So here it was necessary to have stated, that (h/nnlnrss 
^Casc. 1 * was not between the North Foreland and llrcrhu-Ihad ; 

and this not having been done, I think that this return 
is insufficient. 

Best J. It ought to be quite clear, in a case like 
the present, that a party detaining a prisoner, has au¬ 
thority by law so to do. It ought, therefore, to appear, 
on the face of the return, that the case is brought accu¬ 
rately within the provisions of the act of parliament; 
now that has not been done here. We ought, it is true, 
to take judicial notice of the counties of England, ami of 
those which are maritime counties, as being noticed in 
a variety of acts of parliament. But we cannot do this, 
with respect either to the local situation of the different 
places in each county, nor of the distances of one county 
from another. It seems to me, therefore, that we can¬ 
not take notice, judicially, either that Or/hrducss may 
not be an isolated part of the county of Suffolk, or even 
if it be part of the body of that county, that it is not 
within eight leagues of Beacf>i>-Heud. I think, there¬ 
fore, that the objection ought to prevail. 

The prisoner was discharged, (a) 


(a) Abbott C. J. had left the Court. 
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1821. 


Dowson against Levi. 


Monday > 
J'ebruu’y 5th. 


READER had obtained a rule to shew cause why 
the plea of bankruptcy, pleaded puis darrein con¬ 
tinuance, should not be set aside, and the defendant 
restrained to the plea of the general issue, and pay the 
costs of the application. It appeared from the affida¬ 
vits, that in consequence of bail not having been put in 
and perfected in due time, an assignment of the bail 
bond had been taken, and an action brought upon it. 
In consequence, an application, in the usual terms, had 
been made to the Court to stay the proceedings in such 
action : the Court ordered the bail bond to stand as a 
security, a trial having been lost. The defendant after¬ 
wards pleaded the general issue, and subsequently put 
in a plea of bankruptcy, puis darrein continuance. 

Milner shewed cause, and contended that the Court 
could not interfere, it being a matter of right on the part 
of the defendant to put in the present plea; and he cited 
Paris v. Salkdd. (a) As to the former application to 
the Court, that may have been at the instance of the 
bail, who must, by the rule of Court, have sworn that it 
was made without collusion with the principal. It 
ought not, therefore, to bind the principal. 


Tbe proceed¬ 
ings in en action 
on tbe bait 
bond having 
been stayed, 
the defendant 
pleaded to the 
original action 
the general is¬ 
sue, and subse¬ 
quently a plea 
of bankruptcy, 
puis darrein 
continuance. 
There being no 
affidavit that 
the application 
to stay the pro¬ 
ceedings was 
made on the 
part of the bail, 
the Court now 
set aside the 
latter pica, and 
restrained the 
defendant to his 
plea of general 
issue, on the 
ground that 
wiien the pro¬ 
ceedings were 
stayed in the 
action on the 
bail bond, it 
was intended 
that the defend¬ 
ant should only 
question the va¬ 
lidity of the ori¬ 
ginal debt. 


Header and Marriott , contra, were stopped by the 
Court. 


(a) nil. 157. 


Bayley 
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Dowson 

against 

Livi. 


Monday, 
February 5th. 

Where a case 
was referred bjr 
order of nisi 
prius, and after 
the reference, 
but before the 
making of the 
award, the 
plaintiff became 
bankrupt: 

Held, that this 
was no revoca¬ 
tion of the sub¬ 
mission, and 
that the arbitra¬ 
tor hating 
awarded a ver¬ 
dict for the de¬ 
fendant had .. 
done right. 
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Bayley J. When the proceedings were stayed upon 
the bail bond, it is clear that the only question which 
the Court intended to permit the parties to try was 
whether the debt existed; for otherwise they would not. 
have interfered so as to relieve the bail. Alter this 
application to the favour of the Court, the principal, by 
this plea, evades altogether the question as to the 
validity of the debt, and obtains relief by a collateral 
circumstance which has occurred subsequently. It is 
said that he may have been no party to the former ap¬ 
plication. If there had been an affidavit to that effect, 

I should have thought that we were not at liberty to 
take the plea off the file; but, in that case, we should 
have relieved the plaintiff by rescinding our former 
order for staying the proceedings upon the bail bond. 
As, however, there is no such affidavit, the rule must be 
absolute. 

Rule absolute. 


Andrews against Palmer. 

^HIS case, which was an action of assumpsit, was 
referred by order of nisi prius in December, 1812; 
and after the reference, but before the making of the 
award, theplaintiffbccame bankrupt. In January, 1813, 
the arbitrator made his award, anil thereby ordered the 
verdict to be entered for the defendant; two days after 
which a commission of bankruptcy issued against the 
defendant, who was thereupon adjudged and declared a 
bankrupt, and all his estate and effects were duly 
assigned under and by virtue of such commission. No 

further 
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further proceedings were had till last Michaelmat term, 
when the defendant taxed his costs and signed judg¬ 
ment, and took out execution for the amount. 

Bayly now moved for a rule to shew cause why 
the judgment and subsequent proceedings should not 
be set aside, contending that the assignment under the 
commission having, by virtue of the statutes of bank¬ 
rupt, divested out of the bankrupt all his estate and 
interest in the subject matter of the reference from the 
time of his bankruptcy, and deprived him of all con- 
troul over any part of his property, the bankruptcy 
must, under these circumstances, have operated as a 
countermand of the submission. He cited Com. Dig., 
tit. Arbitrament , D. 5., where it is laid down, that if 
there be a submission by a feme sole, who marries 
before an award made, it will be a revocation; so, if 
the woman and B. submit on one part, and the woman 
marries, it will be a revocation as to B. ; and J Rol. 331. 
/. 45. Jon. 3S8. are cited, (a) This is a stronger case 
than that of a feme sole marrying after the submission, 
for she divests herself of the controul over her property 
by licr own act; but here, the proceedings under the 
statutes of bankrupt are in invitum. In Tidd's Prac¬ 
tice, 879., 6th edition, there is a case cited from 
1 Crompt. 270., where the Court refused to grant an 
attachment for non-payment of money due on an award, 
because the defendant was a bankrupt and unable to pay 
it; and supposing the subject matter of the reference to 
have been the delivery of a horse, or the assignment of 
a term, the bankruptcy, vesting the property in his 
assignees, would render it impossible for him to have 
done cither the one or the other, 

{«) See Charnlry V. Il'instantey and lf'ifti 5 East, 266. 

S * per 
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1821 . 

Anwm 

against 

Fuvn. 
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Ml. 

Araowi 

against 

Plum. 


Per Curiam. The bankruptcy did not operate as a 
revocation of the submission. It would not have put an 
end to the suit which the bankrupt had instituted, nor 
can it, therefore, put an end to the arbitration founded 
upon that suit ; and if he has commenced an action 
without having any cause for it, the bankruptcy neither 
does nor ought to protect him against the consequences 
of it. Here the arbitrator was of that opinion, and his 
judgment is right. In the case of the feme sole, her 
marriage is a revocation ; for it is in law a civil death of 
all her rights: but bankruptcy docs not produce that 
effect. 

Rule refusal. 


Monday, 
February 5th. 


Holt against Brien. 


Where a hus¬ 
band, not se¬ 
parated from his 
wife, makes an 
allowance to her 
far the supply of 
herself and fa¬ 
mily with ne¬ 
cessaries during 
his temporary 
absence, and a 
tradesman, with 
notice of this, 
supplies her 
with goods, the 
husband is not 
liable for the 
debt. 


^^SSUMPSIT for goods sold and delivered. Plea, 
general issue. At the trial at the last Spring 
assizes for the county of Devon , before Wood B., it ap¬ 
peared, by the plaintiff’s case, that the defendant was a 
surgeon on board one of his majesty's ships of war, and 
that his wife and four children lived at Plymouth , whilst 
he was absent at sea ; that during that time, the plain- 
tiff, who was a butcher, supplied the wife with meat, 
to the amount of 15/. and upwards. It also appeared, that 
after the defendant returned, he promised to pay the 
bill, provided he was not arrested. For the defendant, 
it appeared that he had been arrested by the plaintiff 
and that before these goods were supplied the plaintiff 
had been distinctly informed that he was not to trust 
the defendant’s wife again, and that if he did, the de 

fendant 
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fendant would not pay the bill; he was also informed, 
that the defendant allowed his wife an annual income of 
100/.; that the plaintiff himself had said, that when the 
wife applied to him, she induced him to trust her, by 
promising to pay him out of her quarterly allowance. It 
appeared, also, in evidence, that this allowance had been 
punctually paid. The learned Judge told the jury, that 
as there was no proof of any separation between the 
defendant and his wife, nor any separate maintenance 
settled upon her by deed, the defendant must be con¬ 
sidered as liable for all debts contracted bv his wife for 

* 

the necessary support of herself and children; and he 
left it to the jury to say, first, whether the goods 
in question were necessary, and, secondly, whether 
by the subsequent promise the defendant had not 
adopted the debt. Under this direction, the jury found 
a verdict for the plaintiff. A rule nisi for a new 
trial, on the ground of a misdirection on the part of the 
learned Judge, having been obtained in last Easter 
term. 


253 


1821. 

Hour 

again# 

Bsinf. 


Pell Serjt. and Adam shewed cause, and contended, 
that the learned Judge’s direction was correct. A hus¬ 
band cannot, by law, leave his wife in a situation so as 
to be deprived of the necessaries of life; and although, 
in this case he made her an allowance, yet it might 
be reasonably left to the jury to consider whether such 
allowance was sufficient for the support of the wife and 
four children. But, at all events, in this case there is a 
subsequent promise to pay the bill; and although the 
party chooses to annex a condition to it, which was not 
complied with, yet, inasmuch as he had no right to 


annex 
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annex such a condition, the noncompliance with it Is 
immaterial. 

Casberd, contra, was stopped by the Court. 

Bayley J. It appears to me, that this case has not 
been properly left to the jury, and that there ought to 
be a new trial. If a husband makes no allowance to 
his wife, he gives to her a general credit, and she may 
contract debts, for the necessary supply of herself and 
family, for which he will, ultimately, be liable; but that 
proceeds on the ground that, in such a case, she is to 
be considered as his agent in contracting the debts. But 
if he supplies her with a sufficient allowance' for the 
purpose of paying for these necessary supplies, and the 
tradesman with whom she deals has notice of it, and 
afterwards trusts her, he does so at his own peril, and 
will only be entitled to recover by proving that, in 
fact, the allowance was not regularly supplied. In this 
case, however, the learned Judge told the jury that, in 
his opinion, the husband was liable, because there ivas 
no separation between him and his wife, nor any sepa¬ 
rate maintenance secured to her by deed. But I think 
that, in so stating it, he did not lay down the law cor¬ 
rectly to the jury. Then, as to the subsequent promise, 
if the husband was not originally liable, but was con¬ 
tracting an obligation de novo witli the creditor, the 
latter must take it on the terms on which it is offered 
to him. Here it was a conditional promise, that he 
would pay if he was not arrested, and I think that the 
creditor cannot reject this condition; for the promise, 
in this case, did, as it seems to me, create a new obli¬ 
gation. 


1821 . 

How 

against 

Brisk. 
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gation. I think, therefore, that there ought to be a 
new trial. 

Holroyd J. I am of the same opinion. If a hus¬ 
band supplies his wife with money sufficient for the pur¬ 
chase of necessaries, he is not liable for any debt con¬ 
tracted by her for necessaries to a party who has notice 
of the allowance. Here the plaintilFliad express notice 
of that fact, and trusted the wife on her own promise, 
to pay out of her quarterly allowance; and although 
that was not binding, in point of law, upon hex*, still 
it shews, that the credit was given expressly to the wife, 
in which case the husband is not liable, according to the 
authority of Bentley v. Griffin (a), and Metcalfe v. 
Shaw, {h) As to the second point, if a fresh demand is 
created by a promise which is conditional, the con¬ 
dition must, of course, be complied with. I am, there¬ 
fore, of opiuion, the verdict in this case was wrong. 


1821. 

■* 

Holt 

against 

Buzn. 


Best J. The acknowledgment, in this case, was left 
to the jury, as an unconditional acknowledgment by the 
defendant; but I think the learned Judge should not 
have left it to the jury at all; for as the condition had 
not been complied with, the promise was altogether at 
an end. Upon the other point, I also entirely agree 
with the x'est of the Com*t. The ground upon which a 
husband is liable for debts contracted by his xvife is 
because she is supposed, in contracting them, to act as 
his servant or agent. But here the allowance made to 
her, the notice of it given to the plaintiff, and his con¬ 
duct thereupon, clearly shew, that, as to him, her 
agency, in this respect, was countermanded. I am, 

(a) 5 Taunt. 353. ( b ) 3 Canqtb. 22. 

therefore. 
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Hot* 

against 

Buts. 


therefore, of opinion, that the rule for a new trial 
ought to be absolute. 

Rule absolute, (a) 

(n) Abbott C. J. had left the Court. 


Jellis, Assignee of IIouteidge, a Bankrupt, 

Tuesday, . 

February 6th. agCttUSt MoUNTFOIlD. 


A creditor of 
an insolvent 
trader may, af¬ 
ter the debtor's 
discharge under 
the S3 G, 3. 

C. 102., takeout 
a commission 
of bankruptcy 
against him ; 
and his debt, al¬ 
though includ¬ 
ed in the insol¬ 
vent schedule, 
will be a suffi¬ 
cient petition¬ 
ing creditor's 
debt at law to 
support the 
commission. 


^SSUMPSIT for money had and received to the use 
of James lloutlidgc , before lie became bankrupt; 
there was also a count for money had and received to 
the use of the plaintiff as assignee of lloutlidgc. Plea, 


srencral issue. The cause was tried before Abbott C. J. 
at the sittings after Trinity term, 1818. The jury 
found a verdict for the plaintiff', damages 121/. 8s. 5d. 
subject to the opinion of this Court on the following 


case: 


In September, 1813, James lloutlidgc, being a trader 
within the bankrupt laws, committed an act of bank¬ 
ruptcy. The defendant, on the 2d November in the 
same year, knowing that lloutlidgc was insolvent and 
was then keeping out of the way of his creditors, issued 
a fieri facias against his effects, under which they were 
sold, and the proceeds of them, to the amount of 
121/. 3s. 5d., paid over to the defendant in the course 
of that month. He, however, upon some of the other 
creditors threatening to make lloutlidgc a bankrupt, 
agreed to bring that money into the general fund for 
the benefit of the creditors, and to take a deed of assign¬ 
ment of all his estate and effects, which, accordingly, 
on the 15th July, 1814, was prepared and executed by 

Rout - 
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Routlidge to the defendant and one Frederick Nicholson 1881. 

in trust for themselves and such other creditors Us ' 

Juui 

should, within two calendar months, come in and exe- again* 

Mouhtfoud. 

cute the same. This deed was executed by the defend¬ 
ant and some of the other creditors, but not by the 
plaintiff, and no evidence v/as given upon the trial to 
shew that the plaintiff ever had notice of the assignment 
till after the expiration of the two months. On the 
11 th June, 1815, Routlidge , having been arrested by one 
Chambers , a creditor, went to prison for want of bail, 
and after having remained there above three months, 
petitioned the court for the relief of insolvent debtors to 
be discharged. He was, accordingly, on the 19th Ja¬ 
nuary, 1816, discharged out of custody by the authority 
of that court, according to the provisions of 53 G. 3. 
c. 102. and the 51 G. 3. c. 23. On that occasion he en¬ 
tered into the recognizance required by the 14th section 
of the latter act. In his petition he stated that he had 
no property except certain debts and effects made over 
by him (subsequently to the levy of 2d November , 1814, 
but prior to his imprisonment) to the trustees named 
in the said deed of assignment, for the benefit of his 
creditors; no mention, however, of the said levy or 
of the money arising therefrom, was made in the peti¬ 
tion, or schedule, or in the assignment executed by him 
upon his discharge from custody under the insolvent 
acts. The schedule annexed to Routlidge’* petition set 
forth the debts, both of the plaintiff and the defendant, 
and they both had due notice of the application made 
for his discharge, but neither of them, in anywise, 
interfered in it. Shortly after his discharge under the 
insolvent acts, the plaintiff, by his attorney, applied, 
without success, to the defendant and to the defendant’s 

attorney 
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1821. 

JlLUS 

gainst 

.Movhctobb. 


attorney (then holding the deed of assignment) for per¬ 
mission to sign the same. In July, 1816, a commission 
of bankrupt issued against Bmtlidge on the petition of 
the plaintiff, upon the debt specified to be due to him 
in the schedule of Jtoutlidge's petition, and the plaintiff 
was appointed assignee under that commission. This 
action was brought to recover the proceeds of the sale 
under the execution of the 2d November , 1813. 


West , for the plaintiff. The only question in this 
case is, whether thore was a good petitioning creditor’s 
debt to support the present commission; and this will 
depend on the circumstance, whether the debt of the 
plaintiff was discharged by the proceedings under the 
insolvent debtor’s act. But the discharge spoken of 
throughout that act is only a discharge of the insolvent 
from custody, but not a discharge of him from the debts. 
By the first section of 53 G. 3. c. 102., the prisoner is to 
pray to be discharged out of custody, and to have future 
liberty of his person ; and by section 10. he is to be dis¬ 
charged from custody, and judgment is to be en¬ 
tered up against him, which, by order of the Court, 
may be executed against his future effects, &c. By 
section 29., if again arrested, he is to be discharged by 
a Judge, on entering a common appearance. These 
different provisions ail shew that the only thing intended 
by the 53 G. 3. c. 102. was to discharge the person of 
the insolvent, but not to extinguish the debt of the cre¬ 
ditor. It is true, that by the 32d section a general plea 
is given by the insolvent against any action brought for 
any debt included in his schedule, and from which lie 
has been discharged; but this section does not extin¬ 
guish the debt itself. All that is done by it is to 

change 
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change the nature of the remedy from an action for the 
debt to a proceeding under the judgment entered up in 
the insolvent court. The words of the insolvent act are 
very different from those of 5 G. 2. c. 80. s. 7. By that 
act it is provided, that “ every such bankrupt shall be 
discharged from all debts due or owing at the time he 
did become bankrupt;” but the 53 G. 3. c. 102. con¬ 
tains no such provision. It, indeed, takes away the 
remedy by action, but leaves the debt not extinguished. 
Besides, in this case the objection is taken, not by the 
bankrupt, but by a third person, who is seeking to over¬ 
turn this commission: he cannot take advantage of such 
an objection. If the insolvent does not plead his dis¬ 
charge, he will be liable for the debt; and non constat 
that he will plead it. In Quantock v. England (a) it 
was held that a third person could not object that the 
petitioning creditor’s debt had been barred by the 
statutes of limitations; and Lord Mansfield there said 
that the statute of limitations did not destroy the debt, 
but only took away the remedy; and that, for that 
reason, although the bankrupt might take the objection, 
no other person could do so. And in Bickerdike v. 
Bollman ( b\ the same principle was recognised. If any 
inconvenience be felt by the bankrupt, he may apply to 
the Lord Chancellor to supersede the commission. 
This, therefore, is a good petitioning creditor’s debt, as 
against the defendant in the present action. 


1821. 

JlLLIS 

against 

Movvxroso. 


Lanes Serjt., contra. In order to constitute a good 
petitioning creditor’s debt it must be a legal debt, and 
one which the creditor has the power to enforce by a 
legal remedy. This case must, therefore, be tried by 
(«) 5 Burr. 2628. (6) 1 T.B. 405. 


that 
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1881. 


Jxi.ua 

against 

Mmmouh 


that test. Then, is this debt of that description ? By 
the insolvent act, all the property of the prisoner is first 
vested in the provisional assignee till another assignee 
is chosen: after that has taken place, the assignee ap¬ 
pointed by the creditors takes it for the purpose of 
general distribution. The insolvent, then, after being 
discharged out of custody, pursuant to 54 G. 3. c. 23. 
s. 14., enters into a recognizance to the king for the full 
amount of the debts included in his schedule, which 
recognizance is to be put in force, if necessary, against 
his future effects. Upon this recognizance alone can the 
creditors, who are named in the schedule, afterwards pro¬ 
ceed; for if any of them choose to bring an action, or 
arrest the insolvent, he may, by the 2f)th section, be dis¬ 
charged with costs, on entering a common appearance; 
and, by the 32d section, he may then plead his dis¬ 
charge in bar of the debt. Here, the petitioning cre¬ 
ditor’s debt is named in the insolvent’s schedule, and he 
was discharged generally. There is, therefore, no legal 
mode of enforcing payment of this debt. If so, then 
according to the principle laid down as tin? criterion, 
this cannot be a good petitioning creditor’s debt. That 
this is the true principle appears from the judgment of 
Lord Eldon, in Ex parte Dcvodncy (a); where he says, 

“ A commission of bankruptcy is nothing more than a 
substitution of the authority of the Lord Chancellor, 
enabling him to work out the payment of those cre¬ 
ditors, who could, by legal action or equitable suit, have 
compelled payment.” Here the petitioning creditor 
could not have compelled payment; and Lord Eldon 
afterwards adds, The Lord Chancellor, in the distri¬ 


bution, 


(o) 15 Ves> jun. 498. 



in the 1st & 2d Years op GEORGE IV. 


261 


bution, is to govern himself, as to legal debts, by the 
rules of law, and as to equitable debts, by the rules of 
equity, regarding the claim of each creditor as a suit 
depending. That is the general principle; and I see 
no reason for holding that it is not competent to the 
bankrupt to take this objection, and if he waives it, to 
creditors.” This seems to decide the present case; and 
Horsley 's case, Moscly 37., cited in Qjiantock v. Eng¬ 
land, is exactly in point. And though Lord Mansfield 
doubted its authority, the subsequent judgment of Lord 
Eldon accords with that case. Cohen v. Cunningham (a) 
is an authority to shew, that a judgment creditor, who 
has taken his debtor in execution, cannot afterwards 
sue out a commission of bankrupt upon the same debt. 
If the regulations of the insolvent act and the bankrupt 
law are inconsistent, then, as both cannot operate, that 
which has the priority must prevail. *. Unless that be so, 
the greatest inconvenience will follow. After die insol¬ 
vent’s assignee has received from the debtors, and paid 
to the creditor*, a commission of bankruptcy may issue, 
founded on the three months’ lying in prison: and then 
all the debtors nmv be compelled to pay their debts over 
again, and the assignee will be compeiiabie to refund 
the monies paid by him to the creditors. Under such 
circumstances, no one could be safe. And the case of 
the insolvent would also be hard; for, by the recogni¬ 
zance, his future effects are liable; and yet the commis¬ 
sion would sweep away all his subsequently acquired 
effects. These inconveniences show that the Court 
ought not to adopt such a conclusion as the plaintiff 
contends tor on the present occasion. 


1821. 

JSLUt 

MoifWXVOKD. 


lies/, in reply, was stopped by the Court. 


Vox. IV 


(a) a T. li. 1 -3. 

T 


Abbott 
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against 

JkloUKTFOKD. 


Abbott C. J. It appears to me, that the single 
question in the case is this, —was the bankrupt, at the 
time when the commission issued, indebt- d to the pe¬ 
titioning creditor i I nqucstionably that debt, at one 
period, did exist; and the only point to 'k: considered 
is, whether by the operation of the insolvent debtors’ act, 
it was subsequently extinguished. For if it was so ex¬ 
tinguished, the commission cannot be supported ; but if 
not, it still remains a debt; and we, sitting in a court et 
law, must pronounce the commission ibunded upon it to 
be valid. In the course of the argument many incon¬ 
veniences have been pointed, out to us, with which 
the issuing of a commission of bankrupt, in a case like 
the present, might be attended; but we ought not to 
forget that, in all cases, it is in the power of the Lord 
Chancellor, by superseding the commission, to remedy 
those inconveniences. And, on the other hand, it may 
be observed, that there are also many cases where, not¬ 
withstanding a party’s discharge under the insolvent 
debtors’ act, it may be of the utmost importance, lor the 
benefit of his creditors, that a commission of bankrupt 
should issue; for the assignee under it lias a much 
more extensive power of recovering the effects of the 
bankrupt than is given by the insolvent debtors’ act. 
All these respective inconveniences anil advantages 
may be presented to the consideration of* the Lord 
Chancellor; but we, in a court of law, have only the 
power to determine whether the petitioning creditor’s 
debt be sufficient, and not to enter into the question, 
whether a commission ought or ought not to issue. 
The proper course for us to pursue is, therefore, to en¬ 
quire only, whether the insolvent debtors’ act contains 
any provision which extinguishes the debt. Now, if 
the legislature had intended to extinguish it, one word 

would 
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would have been sufficient; but no such word is found in 
the act of parliament. On the contrary, for all purposes 
<>f obtaining relief ami ultimate payment, in common with 
;he rest of the creditors, the debt is still recognized as 
i.i existence. I am, therefore, of opinion that the debt 
v as not extinguished, and that it was one upon which a 
commission of bankrupt might properly be founded. 

Baylev J. I am of the same opinion. It seems to me, 
that the petitioning creditor’s debt was not so far dis¬ 
charged, by the operation of the insolvent debtors act, as 
to deprive him of the right of suing out a commission 
founded upon it. At the time when the debtor applied for 
his discharge under the act, it is clear that the Plaintiff 
was at liberty to sue out a commission. The debtor was 
afterwards discharged, and, in his schedule, this debt of 
the petitioning creditor was inserted; and therefore the 
debtor would have the benefit given, to which he was 
entitled under the insolvent act. Now the effect of that 
act is no more than this, viz. preventing the person 
discharged from being afterwards kept in custody, for 
any debt included in his schedule. If, therefore, he 
be arrested, he may, by s. 2.9, be discharged, and the 
creditor compelled to pay costs. And again, by s. 32, the 
creditor is deprived of any remedy for his debt by action. 
The act, however, is altogether silent as to any other 
remedy, and does no! prohibit the suing forth of any 
commission of bankrupt. It is to be recollected, that 
an insolvent debtor applies to the Court for specific 
relief. The consequence of his having previously com¬ 
mitted an act of bankruptcy, may, it is true, render 
ineffectual all that has been done subsequent to his dis¬ 
charge. But wc must recollect, that at all events, it 
is quite clear, that the discharge has no operation as 

T 2 against 


1821. 


Jcx.u« 

against 

MousTjroBD, 
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] 821. against creditors not named in the schedule. An)'of 
those creditors, therefore, might lawfully sue out a com- 

J ELI.19 _ 

against mission; and then the same effect would take place, and all 

Mocntfoko. - . . 

the property of the insolvent would vest in the assignees 
appointed under that commission. Now, to prevent 
this inconvenience, which would be still greater than 
those suggested, it seems to me that the creditors named 
in the schedule ought to have the power of suing out a 
commission; for they cannot be sure that the creditors 
not named may not afterwards make their whole pro¬ 
ceedings void. Besides, as my Lord Chief Justice has 
already pointed out, their remedy under the bankrupt 
laws is much more extensive than under the insolvent 
act. The circumstances of this case demonstrate it; for 
this defence is set up by a person upon whom the bank¬ 
rupt laws have an operation, but who cannot be reached 
by the provisions of the insolvent act. Here, the pay¬ 
ment of the money to the defendant was void under the 
bankrupt laws; and the petitioning creditor finding that 
he cannot set it aside under the insolvent act, has ob¬ 
tained a commission, and is seeking to distribute the 
proceeds amongst all the creditors of the bankrupt. 1 
am, therefore, of opinion, that the petitioning creditor’s 
debt still existed, and that the plaintiff is entitled to our 
judgment. 

Holroyd J. I am of opinion, that this was still 
a subsisting debt at the time when the commission 
issued, and that it constituted a good petitioning cre¬ 
ditor’s debt. By the 10th section of the ~>3 G* 3. c. 102. 
on the discharge of the debtor from custody, a judg¬ 
ment is to be entered up against him for the amount of 
the debts in his schedule, which, however, is not to be 
executed, except by order of the insolvent court. 

Then 
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Then come the 29th and 32d sections, by the former of 
which lie is to be discharged, if arrested; and by the 
latter is allowed to plead his discharge by the insolvent 
court, in bar of any action for a debt included in his 
schedule. Undoubtedly that section contains the ex¬ 
pression that he may plead it in discharge of the debt. 
But, taking the whole act together, I think it does not 
amount to an extinguishment of the debt; because the 
judgment spoken of in the .">3 G. 3. c. 102., and the 
recognizance to the king substituted for that judgment 
by 51 G. 3. r. 23., both remain in force for the benefit 
of the creditors, and cannot be satisfied until the debts 
mentioned in the schedule are all discharged. Al¬ 
though, therefore, the insolvent debtors’ act may be a 
bar to any action, yet the creditor is not thereby de¬ 
prived of all legal remedy. I am, therefore, of opinion 
that this was still an existing debt, sufficient in a court 
of law to support the present commission. 

Best' J. The question here is, whether the debt was 
extinguished by the discharge under the insolvent act. 
I think it is impossible that that should be the case, 
when by the act it is to be kept alive for various pur¬ 
poses. The only object of the act was to protect the 
insolvent debtor, alter his discharge, from being arrested 
again for the debt. The case of Qiuintock v. Eng¬ 
land (a) seems to me an authority in point. In Ex 
jxiric Deuxlnnj (a), the objection that the debt was 
barred by the statute of limitations, was taken by the 
assignees acting for the creditors at large; but there is 
no case which can be cited where such an objection can 
be taken by a stranger, which is the case here. I think, 

(a) 5 Jiurr. (/>) 15 I Vs. 498. 

T 3 
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against 

jVXouNiroaa. 


therefore, 



366 


CASES in HILARY TERM 


1821. 

JjCLT.IS 

against 

Mol'Kifokd. 


therefore, that we ought to give judgment for the 
plaintiff. 

Judgment for the plaintiff. 


Tuesday, 
February 6tli. 


Jourdain against Wilson. 


A covenant by /^OVENANT b\ r the assignee of the lessee against 

a lessor to sup- >— / 

ply the pre- the reversioner. By the lease two messuages were 

(which were^ ’ demised. The breach assigned was upon the following 
wi°h a°^uflicient covenant: “ And the said William Lncood, the landlord, 
"oocTwater at f° r himself, his executors, &c. doth covenant, promise, 
a rate therein an{ j juj rec to and with the said lessee, his exe- 

mentioncu tor 15 


each house, is a cu tors, &c. to supply the said two messuages or tenc- 

covcnant that 1 1 J ° 


runs with the ntents and premises with a sufficient quantity of gootl 

land, and for 

the breach of water, at the rate of three guineas per annum for each 
signec of the house.” To this declaration there were several pleas, to 
inaTntaTrT'an ac- some of which the plaintiff demurred; and the question 
reversuTner. 1 thc argued was, whether this covenant ran with the land. 


Plait was to have argued in support of the demurrer, 
but the Court called upon 


E. Lawes , contra. This covenant does not affect the 
land demised, for the lessor does not covenant to lay the 
water on by pipes, but merely to supply the house with 
water, and the covenant would be satisfied by his carry¬ 
ing the water there in buckets. In The Mayor of Con- 
gleton v. Pattison (a) Dayley J. says, ** In order to bind 
the assignee, the covenant must either affect the land itself 
during the term, such as those which regard the mode of 
occupation, or it must be such as per sc, and not merely 


(«) 10 East, 1.70. 


front 
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from collateral circumstances, affects the value of the land ] 621 . 
at the end of the termand he afterwards says, “ where ——— 

JODRDAIW 

the value of the reversion is only altered by collateral cir- ngabut 
cumstances, the covenant will not bind the assignee of 
the land.” In Spencer 's case (a) it is laid down, “ If a 
man demises a house or land for years, with a stock or 
sum of money, rendering rent, and the lessee covenants 
for him, his executors, &c. to deliver the stock or sum 
of money at the end of the term, yet the assignee shall 
not be charged with this covenant; for although the rent 
reserved was increased in respect of the stock or sum, 
vet the rent did not issue out of the stock or sum, but 
out of the land only ; and therefore, as to the stock or 
sum, the covenant is personal, and shall not bind the 
assignee.” If the water, therefore, in this case had been 
like the stock, a permanent and subsisting chattel, yet 
the covenant would not bind the assignee, because the 
rent does not issue out of it: and this case is still 
stronger; for here there is no rent in respect of the 
water, but a collateral sum reserved. It is clear, there¬ 
fore, that the assignee of the lessee would not be bound 
to pay for the water, and it is reasonable that he should 
not take the benefit of the covenant. He also cited 
Cullison v. Lcttsom (b\ and Coker v. Gup. (c) 

Abbott C. J. By this lease the lessor covenants to 
supply the messuages and tenements demised with a 
sufficient quantity of good water at the rate of three 
guineas per annum for each house. The lease does not 
specifically point out the particular mode by which the 
water is to be supplied: whether by pipes, by collecting - 

(«) 5 CUv, 17. (l>) 6 Taunt. (r) i» Jios.% Pul, 56 5. 

T 4 the 
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the water ia cisterns, or by carrying it to the premises 
by buckets; but it is quite clear, that the covenant can 
not be satisfied unless a sufficient quantity of good water 
is brought upon the premises during the term. This is, 
therefore, a covenant which respects the premises de¬ 
mised and the manner of enjoyment, ami I have no 
doubt, therefore, that it is a covenant which runs with 
the land, and that the assignee may sue the reversioner 
lor the breach of it. 

J udgmcul for the plaintiff. 


Tlic Mayor, Aldermen, and Burgesses of the 
Borough of Reading against Clarke. 


r £TIE declaration stated that the defendant was in¬ 
debted to the plaintiffs in divers, to wit, 500 quarts 
oi' wheat, 500 quarts of barley, 500 quarts of oats, 500 
quarts of tares, 500 quarts of beans, and 500 quarts 
of peas, ivc., due and of right payable by the defendant 
to the plaintiffs, as and for certain tolls of wheat, barley, 
oats, tares, beans, and peas, before that time brought 
into the borough of Heading, by the said defendant, to 
be sold, and being indebted, defendant undertook, &c. 
To this declaration, the defendant demurred, and as¬ 
signed for cause, that although it was alleged in the 
declaration, that the defendant was indebted to the 
plaintiffs in divers quarts of wheat, barley, oats, tares, 
beans, and peas, yet it was not stated, whether the same 
" a- of any or what value in lawful moijey of Great 
IirJuin. or that the defendant was indebted to the plain¬ 
tiffs in any sum of money whatever. 


Carter , 
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Cartel ■, in support of the demurrer. Indebitatus as¬ 
sumpsit will not lie for goods and chattels, unless the 
value be stated. Indebitatus assumpsit will only lie 
where debt lies; and although in some old cases it is 
laid down, that debt may be maintained for goods and 
chattels, it must be in the dctinct only, and the judg¬ 
ment is the same as in detinue. If this form of action 
can be supported, how.is a defendant to pay money into 
court on a tender, or to avail himself of a set-off. All 
the precedents of declarations in debt, to recover foreign 
money, state the value. In Ward v. Harris (a) the de¬ 
claration stated, that, in consideration that plaintiff had 
sold to the defendant a certain horse of the plaintiff, at 
and for a certain quantity of oil, to be delivered within 
a certain time, which had elapsed before the commence¬ 
ment of the suit; the defendant promised to deliver the 
said t>il accordingly. Lord Eldon, there, was of opinion, 
that this declaration was bad for uncertainty, even after 
verdict, inasmuch as neither the value of the horse nor 
the oil was stated, nor any thing with respect to the 
quantity or quality of the oil. lie says, ts In the case 
of a sale for money, as the law' implies that so much 
money shall he paid as the article is worth, no dispute 
can arise concerning the quality of what is to be received ; 
the quality of money being ahvays the same. I incline, 
therefore, to think it is necessary to express value in some 
manner, in such a contract as this, where something 
other than money is to be given for a commodity.” In 
that case, indeed, the Court were of opinion, that the 
objection was cured by verdict, but it never was doubted 
that the objection was bad upon demurrer. 


26 ‘J 

1821 . 

Mayor of 
Heading 
against 
Clakke. 


(«) 2 Bos. £ Pul. 265. 


Bayly, 
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Bayhf, contra. The reason for inst -ting the value 
in debt for corn or other goods, is, that in that form of 
action the judgment is, to recover the goods themselves, 
and if not, the value of them. Paler v. Jlanh/man, (a) 
In assumpsit, however, damages only for the breach 
of the contract are recoverable; the value, therefore, 
of the goods, which are the subject of the contract, 
Is wholly immaterial, the whole being to be recovered in 
damages, and the value of the goods is frequently not 
the measure of the damages; when it is, it may be 
proved, to ascertain the amount under the averment, 
that plaintiff’has sustained damage to such a value, at the 
* end of the declaration. Where it is not, as upon a con¬ 
tract for the delivery of medicines to be used in the curt? 
of a horse, by reason of the non-delivery of which the 
horse died, it would be nugatory to state the value of 
the goods, which would not ascertain, at all, the amount 
of the damage. And so it would be, upon a contract 
to deliver 20 quarters of wheat at a future day, without 
any stipulation as to value. It would be false to say, that 
defendant undertook to deliver wheat of such a value, 
when he undertook to deliver it absolutely, without any 
regard to value, and was bound to deliver it at the 
time, whatever might be its value. Neither of the cases 
cited on the other side is in point, neither the one nor 
the other having been decided upon the ground that the 
value was necessary. To determine, therefore, that it 
must be inserted, is not required by tlie cases, and can 
answer no good end whatever, all the purposes of jus¬ 
tice being just as well answered without it. • 


Per Curiam. The value here, is the measure of the 
damages; and the constant practice, in such an action as 


(«) Yclv, 71. 


this, 
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this, lias been, to state the value of the goods. Even in 
trover, and trespass for taking goods, the value is always 
state<4 So, too, in the case of debt for foreign money 
or for fines. Unless, indeed, the article in respect of 
which the party is stated to be indebted be of some value, 
there is no consideration for the subsequent promise. 
The objection, in this case, being taken upon special 
demurrer, must prevail, and, consequently, there must 
be judgment for the defendant. 

Judgment for Defendant. 
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The King against The Bailiffs and Corporation Wednesday, 


of' the Borough of Eye. 


February 7th. 


B Y charter of the f) IV. 3. the borough of Eye was in¬ 
corporated, under the name of the bailiffs, burgesses, 
and commonalty of Eye ; it. consisted of twelve capital 
burgesses, out of whom the bailiffs were chosen, and 
twenty-four common councilmen, and an indefinite num¬ 
ber of freemen. The charter did not point out who were 
entitled to be admitted freemen, but in the 8th Eliz. the 
corporation made a bye law, that as often as any vacancy 
should happen by death or otherwise in the number 
of the twelve capital burgesses, the remainder should 
elect others out of the common council of twenty-four 
to fill such vacancies; and that upon the happening of 


A bye law of a 
corporation di¬ 
rected that upon 
the happening 
of any vacancy 
in the number 
of 24 common 
council, such 
vacancies should 
be filled by the 
freemen inha¬ 
biting the town; 
and that a court 
should be hold- 
cn once every 
year, at which it 
should he lawful 
for the bailiffs to 
admit to the 
freedom of the 
town such per¬ 
sons as had 


any such vacancies in the number of twenty-four com- b , eL ' n resident 

' " therein for one 

whole year: 

Held, that this bye law did not give to every person who hud been so resident for that 
period, an absolute right to he admitted to the freedom of the boroughj aud the Court 
refused a mandamus to the bailin'* to admit such a person. 


xnon 
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The King 

a'lain vf 

The Baiiifls of 
£te. 


111011 councilmcn, such vacancies were to be filled by 
freemen inhabiting the town, ami who had been resident 
and dwelling therein lbr the space of oiv year a4 least, 
to be elected by a majority of the twenty-fair ; and that 
once in every quarter of a year, the baiiifls should hold 
a great court, and that at every such court it should be 
lawful for the bailiffs to admit to the freedom of tiie town 
such persons as should be suitors for the sumc, anti 
withal should be thought honest and well-disposed men, 
and being such as had been resident and dwelling within 
the town of Eye by the space of one whole year at the 
least. The affidavit then stated that George T~dlc!i<l/ 
had been resident and dwelling for the space of one- 
whole year on the 27th October last, when one of the 
great courts was held by the baiiifls of the town, and 
that he had attended, requested and demanded of the 
baiiifls to be admitted to his freedom. 


Cooper now moved for a mandamus to the defendants 
to compel them to admit George Tvei/cheft to his free¬ 
dom ; and he contended that the bye law- was imperative 
upon them to admit any person qualified as therein 
mentioned to the freedom of the borough. 


Abbott C. J. I am perfectly satisfied, that this bye 
law does not give to any person resident during the time 
therein mentioned an absolute right to be admitted to 
its freedom. The words are, “ that it shall be lawful 
for the bailiffs, Stc. to admit.” Those words clearly give 
to the bailiffs a discretionary power to admit the persons 
who have the qualifications therein mentioned, but they 
by no means make it imperative on them so lo do. I 
think, therefore, that this rule should be refused. 

Rule refused. 
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The King against Fowler and Sexton. 

r JpHIS was a writ of error, brought to reverse a 
judgment obtained against the defendants at the 
quarter sessions for the county of Sussex. It appeared 
by the record, that the defendants were indicted for steal¬ 
ing oats, to which indictment they pleaded not guilty, 
and put themselves upon the country. Upon this in¬ 
dictment they were found guilty. The record then stated, 
that because it appeared to the said justices, that, after 
the evidence given on the trial of the said issue had been 
heard, and after the said jurors had departed from the 
court, in order to consider of the verdict to be by them 
given thereon, and before the delivery of the said verdict 
in court, one C. O., a juror, did, without the permission 
of the suid justices, withdraw and separate himself from 
the rest of the jurors, and being so separated, did hold 
conversation with one J. C ., the said J. C. not being one 
of the said jurors, of and concerning the said trial, and 
concerning: the verdict then about to be given thereon ; 
thcrclbre it was considered, that the verdict given in this 
behalf was bad and erroneous, and the same was quashed 
by the judgment of the said justices: and it then proceeded 
as follows; “ therefore, let a new jury come before the 
justices, at the next general quarter sessions of the peace 
to be holden at Chichester, in and for the said county, to 
try whether the defendants, or either of them, are guilty 
of the premises in the indictment charged upon them or 
not; because, as well IV. B. />., who prosecutes for our 
lord the king, as the said defendants, have put themselves 
upon that jury : the same day, See., at which last-men¬ 
tioned 


1821. 


Wednesday, 
February 7th. 

The record, in 
a case of felony 
at the quarter 
sessions, after 
stating the in¬ 
dictment, plea 
of not guilty, 
and verdict of 
guilty thereon, 
added, that, be¬ 
cause it ap¬ 
peared to the 
justices, that 
after the jury 
had retired, one 
of them had 
separated from 
his fellows, and 
conversed re¬ 
specting his ver¬ 
dict with a 
stranger; it was 
considered that 
the vt rdict was 
had, and it 
was therefore 
quashed, and a 
\ onire de novo 
awarded to the 
next .essions. 

It then pro¬ 
ceeded to set 
out the appear¬ 
ance of the par¬ 
ties at the next 
sessions, and the 
trial and con¬ 
viction by the 
second jury; 
whereupon ail 
and singular the 
premises being 
seen and con¬ 
sidered. judg¬ 
ment Wits given, 
ivc. : Held, 
upon a writ of 
error brought, 
that the judg¬ 
ment was right. 
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1821. 

The King 
against 
Fowler. 


tioned general quarter sessions holdcn at Chiehestrr 

aforesaid, on ixc., before i^e., justices nf mir lord the 

king, assigned to keep the peace in the s; id county, also 

to hear and determine divers felonies, . committed in 

the countv aforesaid, come as well the -aid If. It. I 
•> 

who prosecutes for our lord the king, as tlu defendants, in 
their proper persons.” The record then stated the con¬ 
viction of the defendants by the second jury, whereupon 
all and singular the premises being seen and considered, 
judgment was given, &c. The errors assigned were, 
first, that the justices, at the quarter sessions held at 
Chichester , had no jurisdiction to try the offence charged 
in the indictment; secondly, that the justices first men¬ 
tioned in the record, had no power or jurisdiction to 
quash the first verdict, and order a new' jury to come; 
thirdly, that it did not appear before what justices the 
new jury should come, or that they were justices of the 
county of Sussex; fourthly, that the new jury were 
ordered to emne, alter the benefit of clergy was allowed; 
fifthly, that there was no bill of indictment preferred 
after the first verdict; sixthly, that there was no arraign¬ 
ment after the first verdict. 


Norton , in support of the writ of error. The first 
jury having pronounced a verdict upon the issue joined, 
the justices had no power to order a second trial ; for 
that would be, in cflect, to grant a nc-w trial in a cri¬ 
minal case, which cannot be done; and if the justices 
had this power in the case of a conviction, they w-ould 
equally have it in the case of an acquittal. Secondly, 
it does not appear that the new’ jury were to conic be¬ 
fore justices ol the county of Sussex, \_ltaylni J. ]}y 
the venire, the second jury is to come before the jus¬ 
tices, 
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tit es, at the next general quarter sessions of the peace 
to he hohlen at Chichester, in and for the said county.] 
Tuough it is stated that the jury should come before 
the justices at, &c., to be liolden at, &c., yet other 
justices than those assigned for the county of Sussex 
\night be present at those sessions ; and the terms of the 
record, in a criminal case, ought to be construed strictly. 
It is also stated upon the record, that the prisoners fiad 
put themselves upon the second jury. Now it docs not 
appear that there was any arraignment before the. 
second jury; and, if the record of the first trial is to 
be considered as a nullity, then the ’whole of it is to be 
deemed void, and a new arraignment and new plea 
should be taken. [ Abbott C. J. It is expressly stated, 
that they had pleaded not guilty, and put themselves 
on the country ; and having pleaded once, it was not 
necessary for them to plead de novo.] The judgment 
appears to be given “ on all and singular” the pre¬ 
mises ; but, as one trial of the two must necessarily be 
irregular, the judgment pronounced upon the whole 
record must be erroneous, lor it is impossible to distin¬ 
guish on which verdict the judgment was finally pro¬ 
nounced. 


1821. 

The King 
u/;aiiut 
Fowler. 


Per Curiam. This judgment must be alfirmcd. The 
Court is bound to pronounce what appears to them 
upon the whole record to be the proper judgment* 
Here, the first verdict was either good or bail. If it 
vere good, then the second trial was coram non judice, 
and may be considered as a nullity. Itj on the other 
hand, the first verdict were bad, inasmuch as the pri¬ 
soners had put themselves upon the country, the pri¬ 
soners might well be tried at the next sessions, and 

the 
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18 i?l. 


The Kjko 
against 
Fowusa. 


Wednesday. 
February Tth. 

By 50 (r. 
c. *i«»« s. -.*»• it 
is provided, 
that any party 
aggrieved by 
the convicti.-n 
under that act, 
who shall enter 
into a recogni¬ 
zance to appear 
at the next ses¬ 
sions, shall be 
tit liberty to ap¬ 
peal to such 
sessions: Held, 
that this dis • 
ponses with the 
necessity of any 
liotic" of appeal; 
and that if the 
jiarty duly enter 
into the recog¬ 
nizance, the 
sessions are 
hound to hear 
tile appeal. 


the second trial is not to be considered in the nature 
of a new trial, but the first trial is to be considered a 
mis-trial, and therefore a nullity. In either case the 
judgment is right. 

Judgment affirmed. 


The King against The Justices of Essex. 

JESSOPP, on a former day, had obtained a rule calling 
upon the defendants to shew cause why a writ of 
mandamus should not be directed to them, commanding 
them to enter continuances, and hear the appeal of 
John Wright against the conviction of a magistrate 
under the 50 Geo. 3. c. 18. s. 1 ., by which John J fright 
was convicted in a penalty for carrying more luggage 
tahn is allowed by the act. The said John Wright had, 
within fourteen days, entered into a recognizance, as 
required by the act, to prosecute his appeal against the 
conviction, and had given notice of appeal to the 
magistrate; but not to the informer. By the practice 
of the sessions for the county of Essex, eight days’ 
notice of appeal is required to be given, iu all cases, by 
the appellant to the respondent. It was objected at the 
sessions, that the practice not having been complied 
with in this particular, the appellant was not entitled to 
be heard; and the sessions allowed the objection, and 
dismissed the appeal. On moving for the rule nisi, 
the case of Hex v. The Justices of Kent (a) was relied 
on ; and it was contended that the entering into the 
recognizance before the magistrate, dispensed with the 
necessity of giving notice of appeal. 


(«) 5 M-& S- 


IValford 
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Walford now shewed cause, and contended that the 
c;tse of Rex v. The Justices of Kent could not be t^ken 
as laying down a general rule, that in all cases where 
an act of parliament directed a recognizance to be 
entered into by a party convicted, as a condition 
precedent to the right of appealing, the giving notice 
was dispensed with; but merely as proceeding upon 
the terms in which the practice of the sessions was 
described in that case, and upon the statute under which 
the appellant in that instance had been convicted. 
The act of parliament there referred to, gave the 
party convicted twenty-four hours to enter into a recog¬ 
nizance, at the end of which time it was considered to 
be the duty of the informer to apply for the penalty; 
upon which application lie would, if a recognizance had 
been entered into, be told of that fact, and therefore 
any other notice was unnecessary. In the present 
instance, however, the party convicted had fourteen 
days to enter into a recognizance, and therefore the 
informer could not demand a warrant to enforce the 
penalty until the fifteenth. A recognizance might be 
entered into, and an appeal against the conviction be 
allowed in that interval, behind the back of the informer, 
who could not, under such circumstances, be prepared 
to support the conviction. If the practice of the sessions 
requiring notice of appeal was to be dispensed with, so 
might the necessity of entering the appeal; and so the 
informer would have no means of knowing whether it 
was intended to prosecute the appeal with effect or not, 
but must be put to watch the proceedings of the Court 
through the whole sessions. 


1821. 

The Knto 
against 

The Justices of 
Essex. 


Vol. IV. 


11 


JfSSOJfJ) 
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1821. Jessojpp , contra, was stopped by the Court. 


Hie Kma 
against 

The Justices of 
Essex. 


Bayley J. I am of opinion that the sessions ought to 
have heard this appeal. Wherever the legislature has 
deemed a notice of appeal to be necessary, they have in 
express terms prescribed such notice; but here, by the 
SO Geo. 3. c.48. s. 25. it is expressly provided, “ that any 
party aggrieved by the conviction, who shall, within four¬ 
teen days, enter into a recognizance to appear at the next 
sessions, shall be at liberty to appeal at the next general 
quarter sessions of the peace to be holden for the county.” 
The act of parliament, therefore, does not require any no¬ 
tice of appeal; and inasmuch as the party convicted had 
entered into a recognizance to prosecute his appeal at 
the next sessions, the informer must have known that it 
was the intention of the party convicted to appeal, and 
any further notice was therefore unnecessary. I think, 
therefore, that this rule ought to be made absolute. 


Best J. concurred. 


Rule absolute. 


Abbott C. J. and Holroyd J. had left the Court. 
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Cavenagh against Collett. 

J^AYLY shewed cause against a rule obtained by 
Moore for quashing the return made by the sheriff 
of Wilts to a writ of latitat. The return stated, that 
the officer to whom the warrant was granted proceeded 
to an asylum for lunatics, where the defendant was, in 
order to arrest him, and found him insane, and in a 
desperate and raving state, so that he could not be 
taken or removed without danger to the life of the 
officer ; and further, that he was in such a precarious 
state of health, that he could not be taken or removed 
without endangering his own life; but omitted to state 
that he continued so till the return of the writ, which 
the Court noticed on reading the return, and said that 
it was certainly bail on this account, for which reason 
the rule was made absolute. Upon this, Bayly sug¬ 
gested that the return might be amended; but that, in 
the mean time, a rule for an attachment might be 
moved for, which would be absolute in the first in¬ 
stance, and he should have no opportunity of shewing 
cause against it, which would be a case of great hard¬ 
ship upon the sheriff, who considered himself to have a 
good answer. 

The Court then said, that they ivould permit him to 
pvoducc, on a future day, an amended return, verified 
by affidavit, when they would determine whether it was 
sufficient; and that he should be heard at the same time 
against the attachment, if moved for. 


1821 . 


Friday* 
February 9th. 

Where the re¬ 
turn to a writ of 
latitat stated 
that the defend¬ 
ant was insane,' 
and could not be 
removed with¬ 
out great dan¬ 
ger, and con¬ 
tinued so till the 
return of the 
writ , the Court 
refused an at¬ 
tachment 
against tbo 
sheriff. 
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1821. 


CArmaH 
against 
Com. ITT. 


On this day, Bayjly produced an amended return, 
stating that the defendant was, on the 13th day of June 
last, the day before the return of the writ, when 
the officer came to arrest him in the lunatic asylum, 
insane and in a desperate and raving state, so that he 
could not be taken or removed without danger to the 
life of the officer, and in so bad a state of health, that 
he could not be taken or removed without endangering 
his own life; and that he remained and continued there 
so insane, and in such a bad state of health, that he 
could not be taken or removed, without endangering his 
life, from thence, until the return of the writ. This 
was verified by the affidavit of the attending physician, 
who further stated that he continued so till about the 
end of December. 

Moore then moved for an attachment, staling that ft 
commission of bankrupt had been since issued against 
the defendant, under which he had been declared a 
bankrupt, and had attended the meetings of the com¬ 
missioners, and answered rationally all the questions 
that had been proposal to him ; but 

The Court said, that being in possession of the facts, 
they should not interfere by attachment, but leave him 
to his remedy by action, if he thought lie could make 
any thing of it; and they permitted the amended 
return to be filed. 
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1821. 


Barber against Gamson. 


Friday, 
February 9th. 


7l/f Allll YAT, in last Michaelmas term, obtained a Where part of 

J fJL _ ... the consider- 

rulc to shew cause why the judgment m this case ation money for 
, , . „ .an annuity had 

should not be vacated, and the grant ot an annuity, been deposited 

dated 25th May, 1819, and the deeds securing the Ih^rantee’s af- 

same, delivered up to be cancelled; and why the same, ^" e houses, C out 

together with the warrant of attorney upon which the 

said judgment is founded, should not be declared null 

and void, on several grounds. It appeared, from the but it appeared 

_ _ that the money 

ailidavits, that the defendant, in March, 1819, was do- deposited had 

_ all been paid 

sirous of raising 2500/., by way ot annuity, to be over to the 

charged on certain leasehold premises) wluchj at that short time after 

time, were of about the value of 1200/. At the time of deed^and^here 

applying for the loan, he stated it to be his intention, to ^ s t "“ n ^"^ n iu 

employ part of the sum advanced in building houses 

unon the leasehold premises, which, when completed, aside the annui- 
1 ty, on the 

would make them fully worth 2500l. 9 and before the ground that the 

money was advanced, he offered to the attorney for the themby'the 

plaintiff, that, as the premises in their then state, were j' J e ^a’ s discrc- 

nol a sufficient security, part of the money to be ad- that ufis w’as 

vaneed should be deposited in his hands, to be called ^ fraudulent °L 

for from time to time, according as it might appear, tainer contem- 

° plated by the act: 

under the certificate of the defendant’s surveyor, that Held, also, 

that in the mo- 

improvements to that amount had been made. This morial of an 
was assented to, and on the 25th May, 1819, the day 
on which the consideration-money was paid, the de- stateUmt^ean- 
fendant, in the presence of his own attorney, deposited "d'forThe^l' 
700/. for this purpose in the hands of the plaintiff’s 

without stating 

their description by residence or otherwise, or adding that the annuity was granted 
for their joint lives or the life of Uie survivor, or for a term of years determinable on those 
lives: Held, also, that in the memorial of a warrant of attorney to confess judgment, as a 
collateral security for an annuity, it is not necessary to state for what penal sum it autho¬ 
rises a confession of judgment. 

U 3 attorney, 
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1821. attorney, who then signed the following memorandum : 

‘ “ Mr. Gamson has placed in my hands 7001., which 

ngot*** sunjf or so much thereof as may be necessary, is to be 

yAmov* 

applied yi erecting and finishing in a workmanlike 
manner, 18 messuages upon ground at Queen's Head 
Walk, Hoxloti, (which with other premises were assigned 
as a security for an annuity of 2501.) to be drawn from 
time to time, as wanted, under the order of Mr. G.V sur¬ 
veyor, and the balance, if any, to bo returned to Mr. G." 
The whole of the money was accordingly advanced to 
defendant from time to time, with the exception of one 
sum, which was due from the defendant to the plaintiff's 
attorney for the expenses of the deed. The last of 
these payments was made on the 2d August, 1810. It 
was sworn, by the plaintiff’s attorney, that the 700/. 
had been placed in a drawer in his office, and that 
neither directly nor indirectly had any profit arisen 
therefrom, either to himself or the plaintiff. The ob¬ 
jections to the annuity were, first, that this sum of 700/. 
had been retained contrary to the provisions of 53 Gr. 3. 
c. 141. s. G.; secondly, that the memorial stated, that 
the annuity was granted for the lives of four persons 
named, whereas the deed stated it to be for 99 years, 
determinable on lives; thirdly, that the descriptions of 
the cestui que vies were not stated, nor whether the an¬ 
nuity was for their joint lives, or that of the survivor ; 
and lastly, that the memorial did not mention for what 
penal sum the warrant of attorney authorised a con¬ 
fession of judgment. 

Scarlett, Tindal, and E. Alda son shewed cause, and 
were desired by the Court to confine themselves to 
the first objection. This was not a retainer within 
the act, for the true construction of the statute is con¬ 
fined 
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fined to cases where fraud has existed. The word 
“ practices,” found in the section, shews this; and the 
pretences which are named, are all those which are of a 
fraudulent nature, and where the money retaiued > is 
never ultimately paid to the grantor of the annuity. 
This is only a temporary retainer, and all fraud is ne¬ 
gatived by the affidavits. Nor is it a retainer for the 
plaintiff’s advantage; for it only increased the value of 
the security, which, correctly speaking, is only an ad¬ 
vantage to the defendant. And they cited Ex parte 
Mackenzie (a) and Coare v. Giblett (6), on this part of 
the case. Besides, at all events, it is not imperative on 
the Court to set aside the deeds, but they have a dis¬ 
cretion on the subject; Cook v. Power (c). And in 
Perry v. Bentley (rf), Poole v. Cabanes (e), and Drake v. 
Rogers (jf), the Court there exercised a discretion, by 
only setting aside the annuity upon certain terms. Here, 
the whole transaction being fair, and the Court having 
a discretion on the subject, the rule ought to be dis¬ 
charged. 


1821 . 

Baum 

again* 

Q&mmx, 


Marryat, Denman , and Marriott , contra. This is an 
attempt to evade the provisions of a most salutary act 
of parliament, made for the protection of needy per¬ 
sons, who, otherwise, may be, from necessity, compelled 
to accede to any terms, however unreasonable. It 
enacts, that if the consideration-money, or any part of 
it, be retained, on pretence of answering the future 
payments of the annuity, or on any other pretence, 

(a) 4 Taunt. 323. (6) 4 East, 85. 

(c) I Taunt. 372. (rf) (1 T. R. 690. 

(e) 8 T. R. 32$. (/) 2 Brod. $ Bing. 19. 

u * 


that 
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1821. 


Babb» 

again# 

GuuoKi 


that it shall be lawful for the Court to order the deeds 
to bo delivered up to be cancelled, &c. Now the words 
are very general, and include the preseut case. II this 
be not a retainer within the statute, because a part 
only has been for a time retained, then it'would not 
be within it, if all tire consideration-money wore kept, 
and for any longer period. There is no difference,: Hi 
principle, between the two cases suggested. Here, low, 
it is retained in consequence of a previous agreement; 
and it is for the benefit of the grantee, whose security is 
increased in value, and to the detriment of the grantor, 
who loses the intermediate advantage to be derived from 
the use of the money. The first objection, therefore, is 
clearly within the statute. As to the second, the me¬ 
morial ought to have stated, according to the fact, that 
the annuity was for a term of years, determinable on 
lives; for, otherwise, it gives incorrect information to 
the grantor, for whose protection it is required. And 
a similar observation applies to the third objection. 
The last objection is founded on the schedule of the 
memorial given by the act; lor there it is stilted, in the 
column headed “ Nature of Instrument,” “ Indentures 
of lease and release. Bond, in penalty of L2004 
Warrant of attorney, to confess judgment on same 
bond.” So that there, by reference to the bond, it is 
easy to ascertain the penal sum for which judgment is 
to be confessed. But here there was no bond; and, 
therefore, the warrant of attorney standing alone, the 
sum for which it authorised a confession of judgment 
ought to have been added. 


Bayley J. I am of opinion that in this case the 
rule ought to be discharged. As to the objection which 

has 
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it os been made, that the annuity was in fact granted for 
a term of years determinable on lives, and yet that the 
memorial only states the grant to be for the lives of four 
persons therein named, it is sufficient to say that in 
the S8 G. S. c. 141. 5. 2. the schedule there given, accord* 
frig to which the memorial is to be drawn up, contains a 
■column headed thus “ Person or persons for whose life 
or iives> the annuity or rent-charge is granted.” It does 
not, therefore, mention any thing respecting a term of 
years; and it is quite sufficient that the act has been 
literally complied with. The same answer may be given 
to the second objection, that no description of the cestui 
que vies by residence or otherwise is stated in the memo¬ 
rial, nor whether the annuity be granted for their joint 
lives or the life of the survivor: for no description is re¬ 
quired by the schedule, and where such description is to 
be given, as in the case of the witnesses to the deed, it is 
specifically mentioned. The third objection is, that the 
memorial does not mention the penalty contained in the 
warrant of attorney for which judgment is to be entered up; 
but that is not necessary, for that also is not mentioned 
in the schedule, and there is no reason why it should be 
done, inasmuch as the fifth section of the act gives to 
the party a power of obtaining copies of all such deeds 
or instruments, and he may, therefore, easily obtain all 
the requisite information. The material question, how¬ 
ever, is, whether the sum of *700 1 . was retained so as to 
bring the case within the provision of the 6th section of 
53 G. 3. <7.-141.; and if so, whether this Court is bound, 
on that ground, to set aside the annuity. Now I am of 
opinion that the words of the 6th section give to this 
Court a discretionary power in such cases as the present. 
The words are “ that if the consideration, or any part 

of 


1821. 


Bakhi 

against 

CAnton. 
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1821. 

Biu» 

against 

Gawok. 


of it, shall be returned to the grantee, or any of the 
notes in which it is paid be cancelled, or if it be ex¬ 
pressed to be paid in money, but be paid in goods, or 
if any part, be retained on pretence of answering the 
future payments of the annuity, or any other pretence, 
and if it shall appear to the Court, that such practices 
as aforesaid or any of them have been used, it shall aud 
may be lawful for the Court to order every deed, &c. to 
be cancelled, &c.” Now it seems to me, that these 
words import, upon the face of them, to refer to cases 
where improper practices exist, and that they give to 
the Court a discretionary power to examine whether any 
unfair advantage has been taken of the grantor, and if 
so, either to set aside altogether the annuity, or to im¬ 
pose such terms as the justice of the case may require. 
The words are only, that “ it shall and may be lawful,” 
and it is not added that the Court are required to order 
the deeds to be cancelled. Besides, this section is a 
transcript of the 17 G. 3. c. 26. s. 4., and upon that 
clause the case of Cook v. Power ( a ) is an authority in 
point. And the cases of Berry v. Bentley (&), Poole v. Ca¬ 
bana (c), and Drake v. Rogers (d), are also authorities to 
shew, that the power of the Court is discretionary ; for 
the Court could have had no authority to impose terms 
in these cases, if it had been imperative upon them to 
order the deeds to be cancelled. Then, if this be a dis¬ 
cretionary power, we ought to look at the circumstances 
disclosed by these affidavits, and in that case it seems to 
me that there is no ground for setting aside the annuity. 
The proposal here came from the grantor himself, and 


(a) 1 Taunt. 372. 
(c ) 8 T. It. 329. 


(6) 6 T.R. 690. 

(tlj 2 JBrod, $ Ring, 19. 


no 
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no advantage lias been derived to the grantee, except 
incidentally by the increased value of the premises upon 
the security of which the money was lent. Here, too, 
nil the money was paid over within three months after 
the granting of the annuity. Upon the whole, as it 
seems to me, the proper course will be, to discharge the 
present rule, upon the terms, that no annuity-interest 
shall be charged upon this sum of 700/. except from 
the period when it was finally paid. 

Holkoyd J. As to the first three objections, I 
think it unnecessary to add any thing to what has fallen 
from my Brother Bayley. On the last objection, also, I 
entirely concur with him, in thinking that the 6th clause 
of the 53 G. 3. c. Hi. gives to the Court a discretionary 
power, and that it is not compulsory upon them; and I 
think this would be the more necessary if, as it has been 
argued, the clause had applied to cases where the re¬ 
tainer was unaccompanied by any circumstances of a 
fraudulent nature. But I think the words “ pretence” 
and “ practices,” used in this section, imply something of 
an improper description, against which this section, 
which is penal in its consequences, was intended to pro¬ 
vide ; and in this view of the case, I agree with what fell 
from Lord Chief Justice Mansfield in the case of Cook v. 
Power. Now, in a proceeding on a penal clause it ought 
clearly to appear that the practices have been such as 
clearly to shew, on the part of the grantee or his agent, 
some misconduct which has been prejudicial to the 
grantor. There is nothing of that sort disclosed in 
the present affidavits. The only object of the retain¬ 
ing the money was to insure the laying it out as the 
grantor proposed, viz. in the building of the houses in 

question. 


1821. 

Babmoi 

against 

Gamsok. 
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1 821# question. This, then, was a direct benefit to the 

... grantor, the value of whose premises was increased by 

aeama tlie money so laid out; but the grantee derived no other 

(jilUOKt 

advantage than collaterally by the improvement of his 
security. I, therefore, entirely agree with my Brotiier 
Bayley, that this rule should be discharged, and upon 
the terms suggested by him. 

Rule discharged accordingly, (a) 


(n) .IM.tit C. X. ami Jhs! 3. had left the Court before the argument l mil 
been concluded. 


Saturday, Kenworthy against Pbppiat. 

February 10th. ° 

J) 1!HANy 1,al1 obtaincd a I “ lc calling on tl,o 

non is aitoge- plaintiff to shew cause why the alias bill of Middle- 

ther void, and J 

cannot be sex, under which defendant had been arrested, and was 

amended by llic . 

Court. tlien in custody, should not be set aside with costs for 

irregularity, and the defendant discharged out of the 
custody of the sheriff, on the ground that the writ was 
made returnable on Friday next after fifteen days of 
St. Hilary, which fell on the 2d of February, the Purifi¬ 
cation. Parke, in the mean time, obtained a rule calling 
on the defendant to shew cause why the writ should 
not be amended ; and both rules were directed to 
be brought on together, 

Parke now shewed cause against the first rule, and 
supported his own, and cited two MS. cases from 
1 Tidd, 1G2. (6th ed.) Bourchier v. Wittle, 1 //, 
Bl. 291. Davis v. Owen, 1 B. #F, 34-2, 


But 
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But the Court said, the writ being made returnable 
oh a dies non , was altogether void; and was distin¬ 
guishable from the cases of amendment of the party's 
name, where as a writ it was good, though not appli¬ 
cable to the paiticular case. The amendment prayed 
for would be making a new writ; and they discharged 
the rule for the amendment, and made absolute the rule 
for setting aside the writ and discharging defendant 
from custody, upon his undertaking not to bring an 
action for false imprisonment, (a) 


liaylcy J. had left the Court. 

(a) See Jleubell v. 1‘rcston, .5 East, 291. Inman v. Iluish, 2 iS r . 
Rrp. 135. Walker v. Hawkey, 1 Marsh. 399. 


The King against The Justices of Lancashire. 


JpARKE had obtained, on the last day of last Mi¬ 
chaelmas term, a rule nisi for a writ of certiorari, to 
remove certain orders of magistrates of the county of 
Jjancastcr , made for the repayment by the treasurer of 
that county, to different high constables, of several 
large sums of money from the county rate, for their 
reasonable and extraordinary expences incurred in the 
execution of tlieir duty in different cases of riot and 
tumult. The individual, at whose instance the writs of 
certiorari were applied for, made an affidavit in support 
of the rule; but the notices to the magistrates of the in¬ 
tention to apply for the writ, contained no mention of 
his name, and were all signed “ Lacc , Miller , and Lace, 
altornics.” 


£89 

1821. 

KrJrwoKTHT 

against 

PirWAf. 


Saturday, 
February 10th. 

The notice re¬ 
quired by 
13 (r. 2. e. IS. 
i. 5. for remov¬ 
ing an order of 
Justices by cer¬ 
tiorari, must 
state on the face 
of it the name 
of the party ap¬ 
plying for the 
writ. 


The 
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1821. The Solicitor-General, with whom were Maine and 

- Starkie, shewed cause, and objected, that the notices 

were insufficient. By the 13 G. 2. c. 18. s. 5. it is 
enacted, that no certiorari shall be granted, unless it be 
duly proved upon oath, that the party or parties suing 
forth the same, have given six days notice in writing to 
the justices, to the end that they may shew cause against 
the issuing the certiorari; and, by 5 G. 2. c. 10., no cer¬ 
tiorari is to be allowed, unless the party prosecuting it, 
before the allowance, enter into a recognizance for the 
prosecution of the writ without delay, and the payment 
of costs if he fail. Here it does not appear, by the 
notice, who the party suing out the writ is; it is signed 
by the attornies, but they do not add for whom they 
appear, and, for any thing that the Court can know, the 
party suing out the writ may be a mere stranger, who 
has not a right to interfere upon this occasion; and it is 
most important, that the justices should know' this, be¬ 
cause he is to be the party who is to enter into the re¬ 
cognizance, and to be ultimately responsible to them for 
costs. 

Parke, contra. The object of the 13 G. 2. c. 18. 
s. 5. was merely to require the six days’ notice, in 
order to enable the justices to appear, that they 
might shew cause: and here that object lias been ob¬ 
tained, for the parties have appeared; as to the recog¬ 
nizance, it is only requisite that it should be entered 
into before the allowance of the certiorari, which may 
still be done. It is quite clear that the magistrates who 
made the order, must know who is the party suing out 
the writ, because he has made an affidavit in support of 
the rule. 

Per 
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Per Curiam . The notice should be given by the 1821 . 
party suing out the writ, and that circumstance should ^ ^ 
appear upon the face of the notice itself, for the object 
of it, stated by the statute^ is to enable the justices to Laxcambm. 
shew cause against the granting the certiorari, and they 
may shew, for cause, that the party suing out the writ 
was a stranger to the county, and not interested in the 
order. The justices, therefore, ought to have their at¬ 
tention called to the name of the party by the notice 
itself. The rule, therefore^ must be discharged. 

Rule discharged. 


The Kino against The Justices of the Borough Saturday, 

February 1 Oth, 

of Carmarthen and County of the same 


Borough. 


r J^WO justices of the borough of Carmarthen, on the 
23d May, 1820, by their order, removed a pauper 
from the parish of St. Peter, in that borough, to the 
parish of Ke to Church , in the county of Carmarthen. 
Against this order, the parish of New Church appealed, 
and in their notice of appeal stated their intention of 
appealing to the next quarter sessions of the borough of 
Carmarthen. At the next sessions (which, it appeared, 
were the general and not the quarter sessions) for the 
borough, held on the 21st September last, the parties 
accordingly attended, and applied for leave to lodge 
the appeal; but the magistrates refused the application. 


Where by char, 
ter the magis¬ 
trates of a bo¬ 
rough, which 
was a county of 
itself, held only 
general sessions 
twice a year, 
and not quarter 
sessions : Held, 
that an appeal 
against an order 
of removal • 
might be made 
to the next ge¬ 
neral sessions of 
the peace for 
such borough. 


W. E. Taunton, in last Michaelmas term, obtained a 
rule nisi for a mandamus to die magistrates to hear the 

appeal* 
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I Ml. appeal. It appeared, from the affidavit* that the bo- 
— roogh of Carmarthen was a county of itself, and that, by 
ZST the charter, there were annually elected therein, aia 
persona, called the Six Peers of the Borough, who, w.th 
the mayor and recorder, were magistrates of the bo¬ 
rough, and had the power, twice in a year, to hold n 
court of view of ft an kplet Igc, and to summon the sessions 
of the pence witliia the borough, and to hold the ses¬ 
sions of the peace there, and to do and execute ail 
things relating to the sessions of the peace, according 
to the custom of England; and that in the said court 
of view of frankpledge and sessions they had full power 
and authority to hear, execute, and determine upon all 
articles, misprisions, trespasses, and offences within the 
borough, which, according to law, belong to the court 
of view of frankpledge, or to the office of justices of the 
peace in their quarter sessions, or otherwise, to execute 
and determine. It also appeared, that the parish of St. 
Peter was co-extensive with the borough 5 but that 
three out of the eight magistrates did not reside in 
the parish. 

Scarlett appeared for the magistrates, and stated that 
they were willing to^proceed, in case the Court thought 
they had a jurisdiction over appeals against orders of 
removal. 

Peake Serjt. and Russell shewed cause on behalf of 
the removing parish. There is nothing in the charter 
of the borough enabling the magistrates to do acts re¬ 
lating to the poor laws at their general sessions. Lord 
Hale lays it down, that a general sessions is perfectly 
distinct from a quarter sessions. By the 13 and 14 Car. ft. 

c. 12 . 
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'12. s. 2 ., the appeal was given to the quarter T&$1# 

sions against orders of removal. But by 8 and 9 W. 8 . ■ 

c. 80. s. 6., the phrase was altered to “ general or quarter against 

/ b 1 The Justices of 

sessions.” These two acts are, however, in pari ma- Carmarthen 

teria, and should receive a similar construction. Rex v. 

The Justices of London . («) Here, too, there are only 
three justices who can sit to determine this appeal. For, 
by 16 G. 2. c. 18 ., all the rest are disqualified. And by 
17 G.2. c. 38., it was provided, that in limited jurisdic¬ 
tions, where there ore not four magistrates, the appeal 
must be to the county sessions. 

IV. E. Taunton , contra, was stopped by the Court. 

Abbott C. J. 1 am of opinion, that the true con¬ 
struction of the 8 and 9 IV. 3. c. 30. is, that if there be 
an appeal to the sessions of a town which is a county of 
itself, where, by charter only, general sessions are held, 
it must be made to the general sessions. Here the ma¬ 
gistrates are empowered to hear and determine upon 
all articles within the borough, which, according to 
law, belong to the office of justices of the peace in their 
quarter sessions, or otherwise, to determine. Now this 
is a very large expression, and comprehends, as it seems 
to me, a power to decide upon orders of removal. As 
to the other objection, it appears that there are three 
magistrates, at least, qualified to act, and a sessions 
of the peace may, it is known, be held before two 
magistrates. The act of parliament, to which a refer¬ 
ence has been made, only applies to corporations or 
franchises, where there arc not more than four justices 


Vol. IV, 


(a) 15 JEasl t 652. 

X 


alto- 
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1821. altogether; and, besides, it docs not apply to appeals 
i ■ — against orders of removal. Upon the whole, theiviore, 

I am of opinion, that this rule ought to be made abso¬ 
lve Justices of i , 

CXKKAStHXX. iUle * 

Rule absolute. 


Sulurdty, SoUDEN’s CaSC. 

jfcbruaiy 20th. 


Where a return Tyj tin's case, the return to the habeas conni.'i staled 

to a habeas cor- jL 

pus stated that that the prisoner, on the 1J lit Sej>f ember, iM'li, w as 
a vessel, with 

smuggled goods duly convicted for that he being a subject of his majesty 

on board, was 

found at the was found on board a certain ship or vessel, to w it, a 

fish-market, 
within the li¬ 
mits of the an¬ 
cient town of 
lit,,': Held, 
that it did not 
come within the 
i!4 G.3. sess. «. 
c. 47. s. I,, by 
which, if a ves¬ 
sel be found at 


passage vessel called The Hose in June, the said vessel 

being liable to forfeiture under the provisions of two acts 

of parliament, viz. 24 G. 3. sess. 2. c. 47. s. 1. and 42 G. it. 

c. S 2. s. 1 ., for having, after the passing of those acts and 

of the 45 G. 3. c. 121 ., been found at the fish market 

within the limits of the ancient town of lh/e, in the 
anchor, or hov- > 

cring within the county of Sussex, having on board divers large quantities 
limits of any of * 

the ports of this ol East India silk luuidkerduels, &c. It then stated 

withfnfour 1 that the prisoner was adjudged, in consequence thereof, 

coast* thereof^ to forfeit, the sum of 100 /., and that for default of pay- 

wuh smuggled men t; he was committed to the common gaol, 
goods on board, ° 

she becomes 
liable to for¬ 
feiture. La Xics Scrjt. objected to this return, that the offence 


was not sufficiently stated. This depends on the 24 G. 3. 
sess. 2. c. 47., by which it is enacted, that if any ship or 
vessel shall be found at anchor or hovering within tiie 
limits of any of the ports of this kingdom, or within four 
leagues of the coast thereof, having on board any goods 
liable to forfeiture, sudi ship shall be liable to forfeiture.: 


Hen 
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Here it is only stated, that the ship was found in the 1821. 
iish market within the limits of the ancient town of Rye. ' , 

Unless the ship be liable to forfeiture, the defendant Caaa. 
has not incurred any penalty. 

The Court , (after hearing Shepherd, in support of the 
return, who cited Rex v. Hawkins (a) and Rex v. dwell, 

Bart, (b )) were of opinion, that the objection was well 
founded, the corpus delicti not being sufficiently stated, 
inasmuch as it was quite consistent with the return that 
the vessel might be in the fish market in the ancient 
town of' Itj/c, but drawn up on the land, which would 
dearly not be a case within the statute. 

Per Curiam. The prisoner must be discharged. 

00 Fori. 272. (?-) 2 Sir. 704. 


Nash’s Case. 


Saturday, 
February 10 th. 


r JTlIS case was similar to DeybeV s case, see p. 243.; the 
return, after stating correctly, that the prisoner was 
found on board a smuggling vessel liable to forfeiture, and 
that he was a seaman, &c. proceeded to state that he, 
being such subject and seafaring man as aforesaid, and 


Where the re¬ 
turn to a habeas 
corpus stated 
that an English 
seaman being 
found on board 
a ship liable to 
forfeiture under 
-15 (7. 5. c. 121. 


not being only a passenger on board the vessel at the ^ beforea*” 
time she became liable to forfeiture, was afterwards, to magistrate, and 

upon due proof, 

wit, on, &c. carried before George Dell, Esq. mayor of as l»y the statute 

in that case 

Darter, a justice, &c. residing near Dover, the port into made and pro¬ 
vided is re¬ 
quired, was 

committed, &c.: Held, that tills was insufficient; and that it was necessary to state dis¬ 
tinctly what proof was given, in order that the Court might sec whether it was the due 
proof required by the 7th section of the act. 


X 2 


which 
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1821. which the vessel had .been carried, and upon due proof 
as by the statute in that case made and provided is re- 
Cwe. quired, was committed to answer such information and 
abide such judgment as might be given. It then pro¬ 
ceeded as in Dcybd's case to set forth an impressment 
and detainer. 

Leetoes Serjt. now objected that this return was insuffi¬ 
cient. It may be admitted, that in the present case it 
is sufficiently stated that the vessel was liable to forfeit¬ 
ure within the 45 G. 3. c. 121. s. 1 . ; but here the par¬ 
ties have pursued the power given by the 57 G. 3. c. 87. 
s. 6., by which act, in case any person found on board a 
vessel liable to forfeiture under 45 G. 3. c. 121. be fit 
and able to serve his majesty in his naval service, he 
shall, upon such proof as by the said act of the 45 th year 
aforesaid, or any other act, is required, be committed by 
such justice to prison, to answer such information and 
abide such judgment as may thereon be given against 
him in that behalf, whereupon he shall be liable to be im¬ 
pressed. Now this section refers to the proof required 
by the 45 G. 3. c. 121. s. 7., where it is stated that it 
shall be lawful for the justice, upon proof on oath by one 
or more credible witness or witnesses that such person 
was found on board of a vessel under such circumstances, 
unless he should prove to the satisfaction of the justice 
that he was only a passenger, to bind over such person 
to answer to any indictment or information; so that it 
appears that a particular species of proof was required 
by the statute. In this case, it is only stated that the pri¬ 
soner was committed upon due proof as required by the 
statute; but whether such proof be or be not within the 
statute is a question of law. The return ought, therefore, 

to 
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to have stated what proof was given before the magis- 1821. 
trate, in order that it may be ascertained whether his _ 

Nash's 

judgment was correct. The Court then called on the Case, 
other side. 

Jervis , contra, contended, that the commitment was 
sufficient, being only a warrant of commitment to an¬ 
swer certain charges, and not a conviction, in which 
case, ho admitted that it would not have been sufficient; 
and he added, that in drawing the return, it had been 
judged proper to follow strictly the words of the com¬ 
mitment by the magistrate, that the party might not be 
deprived of the objection upon which the writ of habeas 
corpus had been originally obtained. 

Abbott C. J. This act of parliament of the 57 G. 3. 
c. 87. is one highly beneficial in preventing frauds 
upon the revenue; but at the same time, inasmuch as it 
trenches very strongly on the liberty of the subject, we 
must take care that its provisions are strictly pursued. 

This averment is one of a conclusion of law; it states 
that upon due proof the party was committed. Now 
whether that was so, this return docs not enable us to 
judge; for unless we know r what the proof was which was 
given, it is impossible for us to tell whether it was the 
proof required by the act of parliament. The circum¬ 
stances stated in the introductory part of this return, 
seem to me to be quite sufficient to warrant this com¬ 
mitment ; and if it had been stated, that upon due proof 
of the matters before mentioned, the prisoner was com¬ 
mitted, I should have thought it sufficient. In the 
present case, however, the prisoner must be discharged. 

X 3 


Bayley 
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Cue. 


Monday, 
February 12th. 


The C ourt of 
K. B. have no 
jurisdiction to 
grant a manda¬ 
mus to magis¬ 
trates to make 
an order of 
maintenance 
on a particular 
parish. 
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Bayley J. concurred. 

Holboyd J. The power of the magistrate to com¬ 
mit depends on the proof before him ; and the rule is, 
that where a limited authority is given, it must be shewn 
to have been strictly pursued. Here it is only stated, 
that on due proof the justice committed: but he may 
suppose that to be due proof which is not the proof re¬ 
quired by the statute. He ought, therefore, to state what 
it was, and then the Court will be enabled to form a 
judgment whether he has judged right. 

Best J. concurred. 


The prisoner was discharged. 


The King against The Justices of Middlesex. 


J^OLLAND, in last Michaelmas term, obtained a 
rule nisi for a writ of mandamus, to It. 13. and 
J. M, ., Esquires, two of the justices of the peace for the 
county of Middlesex, commanding them to make an 
order on the churchwardens and overseers of the poor 
of the parish of Christ Churchy for the relief of a bas¬ 
tard child, residing in the parish of St. Stephen's, Cole¬ 
man Street , in the city of Ijondon. It appeared, by the 
affidavits, that Alice Ramsey, a single woman, being re¬ 
sident in the parish of Christ Church , became pregnant 
with a bastard child, and that, on the 4th August 1820, 
she was, by an order under the hands and seals of two 
justices, directed to be removed to the parish of 13ildm- 

ston, 
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ston , in the county of SitffblJc , as the place of her last 
legal settlement. On the same clay, however, in con¬ 
sequence of her advanced state of pregnancy, the exe¬ 
cution of the order was suspended, and she was delivered 
of the bastard child in question, in the parish of Christ 
Church, on the 5th August. The order was never served 
on the parish of Bilderston, nor was the pauper ever re¬ 
moved thither; but on the 14th September, she was, at 
the instance of the parish officers ol Christ Church , who 
bought the ring and paid the marriage fees, married to 
Thomas Ramsey, the putative father of the child. No 
order of bastardy was ever obtained against Thomas 
Ramsey, who was a settled inhabitant of the parish of 
St. Stephen's, Coleman Street, and with his wife and the 
child, chargeable to that parish. 


899 


1821. 

The King 
against 

The Justices of 
Middlesex. 


Andrews shewed cause, and contended, that the child 
being born under a suspended order, by the 35 G. 3. 
c. 101. s. 6., was settled in the place of the legal settle¬ 
ment of Ann Ramsey at that time. Now it appears 
that that place was Bilderston s at any rate, there is no 
ground for saying that she w r as settled at Christ Church 
the magistrates, therefore, have no authority to make 
this order, and there is no instance where this Court 
have interfered upon such subjects. 


Bolland, contra. The child is legally settled in Christ 
Church; for although it was born under a suspended 
order, yet, as that order was never executed, it is the 
same as if it had never existed; and then there is no¬ 
thing to take the case out of the ordinary rule, that a 
bastard is settled where it is born. And as to the juris¬ 
diction of the magistrates to make an order of main- 

X 4 tenance. 
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1821. tenancc, in the case where a child within the age of 
nurture is resident in a place different from its place of 

The Kino 

against settlement, he cited Bex v. Hemlington («), Simpson v. 
The Justices of U 

JkliDuti***. Johnson (£), Bex v. Saxmundham (c), Bex v. St. Giles in 

the Fields, (d) Here, the only mode of enforcing this 

right, is by application to the Court for a mandamus. 

Cur. adv. vult. 


Abbott C. J. now delivered the opinion of the Court. 
We have considered this question, and we are all of 
opinion, that this Court ought not to grant a mandamus 
in the present case. It is the ordinary practice of the 
Court to grant this writ, to compel magistrates to hear 
find determine a case in which they have a jurisdiction 
to hear, but have refused altogether to exercise it: but 
there is not an instance which can be cited, where 
the Court have granted a mandamus to justices to 
compel them to come to any particular decision, 
which would be the case if we were, upon the present- 
occasion, to order them to make an order of mainte¬ 
nance upon the parish of Christ. Church. We had at 
one time thought that it might be desirable to give our 
opinion as to the merits of this ease, for the guidance of 
the magistrates; but, upon re-considering the matter, we 
think that wc ought not to give an extra-judicial opinion 
upon the case. Upon the ground, therefore, that we 
think the Court have no power to grant a mandamus to 
the magistrates, to compel them to make such an order of 
maintenance, we are all of opinion that this rule ought 
to be discharged. 

Rule discharged. 


(a)Cald. C. 

(c) puri. 307, 


(6) Doug. 7. 

{cf) Durr, S. C 2. 
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May against Gwynne. 


^ RULE had been obtained, calling on the plain¬ 
tiff in this case, to produce and permit the defend¬ 
ant to inspect and take copies of certain papers, 
belonging to the parish of Hammersmith , which were in 
his possession. It appeared that the defendant had, 
by the authority of the vestry, made a report in writing 
respecting the conduct of the plaintiff founded, as it 
was stated, on the inspection of certain documents then 
in the parish chest, but now in the possession of the 
plaintiff. This report having been published, an action 
was brought by the plaintiffs for a libel, which the 
defendant wished to justify, and these documents were 
necessary for that purpose; and the defendant contended, 
that he, being an inhabitant of the parish, was en¬ 
titled to see and take copies of them. It was doubtful, 
in the affidavits, whether the plaintiff* or another per¬ 
son, was legally the vestry-clerk of the parish. 


Scarlett and Gurney shewed cause, and contended, 
that the plaintiff 1 was not bound to produce the papers 
for any other than the ordinary parish purposes, they 
being in his custody as vestry-clerk; but they added, 
that he was willing to undertake to produce the docu¬ 
ments at the trial. 


The Solicitor General, in support of the rule, con¬ 
tended that, upon the affidavits, it was doubtful whe¬ 
ther the plaintiff was legally the vestry-clerk; and that, 


1821 . 


Monday, 
February 12th. 


The Court will 
not compel the 
vestry clerk of a 
parish to pro¬ 
duce and permit 
copies to be 
taken of docu¬ 
ments from the 
parish chest in 
his custody, for 
any other than 
parochial pur¬ 
poses. 


as 
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as an inspection of these documents was absolutely ne¬ 
cessary to the defendant’s case, they having been the 
foundation of the report, for the publication of which 
the action was brought, the Court would compel the 
plaintiff to permit the defendants to see anil take copies 
of them. As to the offer to produce them for the first 
time at the trial, it could be of no benefit to the de¬ 
fendant. 


Abbott C. J. This is a motion of the first impres¬ 
sion : and I am of opinion that the Court ought not to 
order a plaintiff to furnish evidence against himself. If 
the plaintiff* be legally the vestry-clerk, then he has a 
right to the custody of these documents; and if lie be 
not, then the person really entitled to the office may by 
mandamus obtain possession of them. But the defend¬ 
ant lias no such right; and I think that we ought not in 
this case, which is for a libel, to grant the defendant’s 
application. If the papers had been wanted for the pur¬ 
pose of advancing any parochial right, the case would 
have been different. 


Rule discharged with costs. 
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1821. 


Doe, on the Demise of Dormer, against 
Wilson. 


February 12th. 


r J , HIS was an action to recover possession of copy¬ 
hold messuages, lands, and buildings, held of the 
manor of Croxlcy , otherwise Croxlcy Hall, in the county 
of Herts. The declaration in ejectment was served on 


A copyhold 
was surrendered 
to the use of 
husband and 
wife, for their 
natural lives 
and the life of 


the 3 1st Mail, IS 1/, and the demise was laid on the 2d the longer liver 

of them, and 

of Anril preceding. At the trial, before Graham B., from and after 

the decease of 

at the Lent assizes, 1818, a verdict was found for the the survivor of 
plaintiff^ subject to the opinion of the Court on the right’heirs of 

„ . the survivor for 

following case. ever : Held, 

Samuel FI tidy a-, being seised to him and his heirs, at and 


the will of the lord, according to the custom of the Wllu t . ook a 

7 D vested estate, 

manor, of the premises in reversion, expectant on the not onl y f° r 

their joint lives, 

determination of an estate for life therein in Sarah Jlil- but also for the 


life of the sur- 

lett, contracted with the Honourable John Mordaunt vivor, with a 
,, , , contingent re- 

to sell and convey to him the said estate and interest; mainder in fee 

and in consideration of 000 Z. by him paid to Samuel to the sun nor. 


Fludyrr, he, on the 21th March, 1702, surrendered the 
said premises, and the reversion and reversions, and 
all the estate, right, title, and interest of the said 
Samuel Fludycr, of and in and to the same, into the 
hands of the lord of the said manor, out of court, ac¬ 


cording to the custom of the manor, to the use and be¬ 
hoof of the Honourable John Mordaunt, Esq., and 
Elizabeth his wife, for anil during the term and terms of 
their natural lives, and the life of the longer liver of them, 
and from and after the decease of the survivor of them, It 
the right heirs of the survivor of than for cvci-, subject, 


never- 
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nevertheless, to the estate for life of Sarah Willett. 
And at the next court-baron, holden on the 15th Aprils 
1762, John Mordaunt and Elizabeth his wife were ad¬ 
mitted to the premises, pursuant to the said surrender, 
to hold to the said John Mordaunt and Elizabeth his 
wife, for their natural lives, and the life of the longer 
liver of them ; and from and after the decease of the 
survivor of them, to the right heirs of such survivor for 
ever (subject, nevertheless, to the life estate of Sarah 
Willett) of the lord of the said manor, at the will of the 
said lord, according to the custom of the said manor. 
On the 31 st March, 1767, the said John Mordaunt. and 
Elizabeth his wife (the latter being first solely examined 
by the steward) surrendered the premises, out of court, 
into the hands of the lord, by the hand and acceptance 
of the steward, according to the custom of the said 
manor, to the use and behoof of Hairy Pratt , Esquire, 
and Elizabeth his wife, for their lives, and the life of the 
longer liver of them, and after the decease of the sur¬ 
vivor, to the right heirs of the said Hairy Pratt , for 
ever, subject, nevertheless, to the aforesaid estate for 
life of the said Sarah Willett; and at a court-baron, 
holden on the 7*h April, 1767, Hairy Pratt and Eliza¬ 
beth, his wife, were admitted to the said premises, pur¬ 
suant to the said last-mentioned surrender, and to the 
above uses thereof. On the 5th of July, 1767, John Mor¬ 
daunt died, leaving the said Elizabeth Mordaunt, his wi¬ 
dow', him surviving, who, on the 2Sd January, 1768, mar¬ 
ried the Honourable Charles, afterwards Lord Dornia •, 
and died on the 22d September , 1797, leaving the lessor of 
the plaintiff her only son and heir at law. Lord 
Eorma ■ died on the 29th March , 180*. On the 27th 
May, 1775, Henry Pratt and Elizabeth his wife (the 

latter 
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Sugdrn, for the plaintiff. The question in this case 
is, whether the ejectment be barred by the statute of 
limitations. If Mr. and Mrs. Mordaunt, by the surrender 
of 1767, conveyed to Pratt an estate only for their joint 
lives, and not for the life of the survivor; Mrs. Mor- 
daunt , having survived her husband, might have entered 
on the premises upon the death of Mrs. Willett in 1777. 
If, on the other hand, they conveyed to Pratt the estate 
for the life of the survivor , no right of entry accrued 
until the death of Mrs. Mordaunt in 1797, and then the 
ejectment is in time. The quantity of estate conveyed 
to Pratt , must depend upon the limitation to Mr. and 
Mrs. Mordaunt under the surrender of March, 1762. 
Now that was an estate for their joint lives, and for the 
life of the survivor, with a contingent remainder in fee 

to 


latter being first duly examined) surrendered the said 
premises, out of court, to the use and behoof of William 
Wilson, his heirs and assigns for ever, subject to the 
aforesaid estate for life of the said Sarah Willett and 
at the next subsequent court, holden on the 6th June , 
1775, the said William Wilson was accordingly admitted 
to the premises, to hold to him and his heirs for ever, 
subject to such life-estate of Sarah Willett. Sarah Wil¬ 
lett died upon the 13th April, 1777, whereupon the said 
William Wilson immediately took possession of the pre¬ 
mises, and enjoyed the same from that time until his 
death. On the 29th December, 1807, William Wilson 
died, leaving the present defendant, his only son and 
heir at law, him surviving, who was, on the 9th De¬ 
cember, 1808, admitted tenant to the premises, to hold 
to him and his heirs; and he entered and still is in 
possession of the same. The case was argued on a 
former day in this term, by 
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to the survivor. In Co. Lit/. 191 o. it is laid down that 
if lands be letten to two for term of their lives ct corutn 
alterius diutius viventi, and one of them granleth his 
part to a stranger, whereby the jointure is severed, and 
dieth, here shall be no survivor, but the lessor shall 
enter into the moiety, and the survivor shall have no ad¬ 
vantage of these words, et eorum alterius diutius 
viventi, for two causes. First, for that the jointure is 
severed. Secondly, for that those words are no more 
than the common law would have implied without them, 
and expressio eorum qux* tacite insunt nihil operatur. 

[ Bai/lnj J.' When Mr. M. died, what estate vested in 
Mrs. Mordannt "] Mr. and Mrs. M. were tenants by 
entireties; that estate could not be severed, and there¬ 
fore it would continue in Mrs. Mordannt after her hus¬ 
band's death, and she, as survivor, would take in conse¬ 
quence of the first limitation. In JAtt. s. 2S;J. it is 
laid down, that “ if lands be given to two men and the 
heirs of their two bodies begotten, the donees have a 
joint estate for the term of their two lives, anil yet they 
have several inheritances: lor if one of the donees have 
issue and die, the other which surviveth shall have the 
whole by the survivor for term of his life, and if he 
which surviveth hath also issue and die, then the issue 
of the one shall have the one moiety, and the issue of 
the other shall have the other moiety of the land, and 
they shall hold the land between them in common, and 
they are not joint-tenants, but tenants in common,” and 
in s. 285. it is laid down, that “ if lands be given to 
two and the heires of one of them, this is a good joyn- 
ture, and the one hath a freehold and the other a lee 
simple; and if he which had the fee dieth, lie which 
hath the freehold shall have the entiertie by survivor 

for 
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for terme of his life.” These authorities clearly esta¬ 
blish that Mr. M. and Mrs. M., by the surrender of 
March, 1762, took a joint estate for their lives, with a 
contingent remainder in fee to the survivor By their 
surrender of March, 1767* the estate which was vested 
in them for their lives and for the life of the survivor, 
passed, but the contingent remainder in fee was not af¬ 
fected by it; for such a remainder cannot be transferred 
by surrender, because no person is tenant of the remain¬ 
der, and it is settled that a surrender cannot operate by 
estoppel, Goodtitlc v. Morse (a). Doc v. Tomkins (h). 
Upon the death of Mr. Mordaunt, the remainder be¬ 
came vested in his widow, who survived. During her 
life, however, Pratt and his wife, the surrenderees, were 
entitled to the possession, and consequently no right of 
entry accrued till the death of Mrs. Mordaunt, which 
did not happen till 17517, within twenty years of the 
bringing of this action, and the statute of limitations is 
therefore no bar. 


1821. 
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The Solicitor General, contra. By the surrender of 
1762, Mr. and Mrs. Mordaunt took an estate by entire¬ 
ties, during their joint lives, with a contingent remainder 
in fee to the survivor, taking effect immediately upon 
the decease of the person who should first die. Upon 
the death of Mr. M., in 1767, the fee vested abso- 
solutely in Mrs. M., and from that time the statute 
of limitations began to run. In Green, on the demise 
of Creme v. King (c), the surrender was to husband and 
wife and the longer liver of them, and after the death of 
the longer liver of them, to the right heirs of the hus- 

(<i) 3 T.lt. 365. (!>) 11 East, 185. (e) it LI. 15111. 


band 
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band and wife for ever. The Court held this to vest an 
immediate fee-simple in the husband and wife by entire¬ 
ties ; but Blackstone J. is reported to have said, “ Sup¬ 
posing it to be a grant to husband and wife for their 
lives, with a contingent remainder to the survivor in fee, 
the effect would be just the same; for both being seised ot 
the entirety for their joint lives, the husband could not, by 
any alienation, destroy the particular estate, so as to bar 
the contingent remainder: and then, upon his death, she 
(as survivor) became absolutely seised, in her own right, 
of the remainder in fee simple.” Here the fee is clearly 
contingent, and the prior limitation nearly verbatim 
with the first in Green v. King. The opinion of Black- 
stone J., therefore, is an authority to shew, that upon 
the death of Mr. M., the fee immediately vested in 
Mrs. M. In Vick v. Edwards (a) lands were devised to 
B. and C., and the survivor, and the heirs of such sur¬ 
vivor, in trust to sell. Lord Chancellor Talbot held, 
that the fee was in abeyance, but that the trustees, by 
joining in a fine, might make a title to a purchaser by 
estoppel; and Clarke v. Sydenham (6) is an authority to 
shew, that, when once the survivor is known, the fee is 
vested in him. It is said, however, that although Mrs. 
M. took a contingent remainder in fee simple, yet that 
she and Mr. M. were entitled to a vested estate during 
their joint lives, and during the life of the survivor; 
and consequently, that that estate, during the life of 
the survivor, not resting in contingency, was transfer- 
rablc at law, like any other vested estate, and was, in 
fact, transferred, by the surrender of 1767, to Pratt . 
That, however, must depend upon the nature of the 


(«) 3 Peere W. 3VJ. 


(6) Yelv. 85. 


estate 
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estate taken by a surviving joint-tenant for life. Now 
where an estate is granted to A. and B., during their 
lives, or, which is the same, during their lives and the 
life of the survivor of them, they take an estate during 
their joint lives, with a mere possibility of rcfhainder 
by survivorship, which is not gran table at common law. 
For if the estate of the survivor was vested, it must 
follow that each joint-tenant would, upon severance 
of the joint-tenancy, be entitled to a moiety during 
his own life, and tor the life of his co-joint-tcnant. In 
Bnstacc v. Scoreru («) the law is thus laid down, “ Et per 
les 4 justices fuit resolve et issint adjudge que un joint- 
tenant n’ad ascun estate mes pur son vie demesne mes 
solment possibilitie tie survivor pur le part de son com¬ 
panion, et quant il grant ouster son estate ou fist par¬ 
tition sur son mort son part resortcra al reversion et 
le possibilitie de survivor ale et Ie grantee n’ad forsque 
estate pur son vieand in the passage cited from Co. 
Litl. 191. a. it is stated, “ that if lands be letten to two 
for the term of their lives, and the life of the longer 
liver, and one of them grantctli his part to a stranger, 
whereby the jointure is severed and dietli, there shall be 
no survivor” Now, if the estate for the life of the sur¬ 
vivor was vested during the joint lives, the act of one 
of the joint-tenants could not destroy the estate of the 
survivor. That, therefore, is an authority to shew, 
that the estate, during the life of the survivor, is not a 
vested remainder, but a mere possibility of a remainder. 
Mr. Butler , in his note to this passage, states, that the 
grant of an estate to two, and the survivor of them, and 
the heirs of the survivor, docs not make them joint- 
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VoL. IV. 


(a) Si>' ll r . Joins, JJ. 

Y 


tenants 
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tenants in fee, but gives them an estate of freehold, 
during their joint lives, with a contingent remainder in 
fee. (a) According to his opinion, therefore, the first 
estate is determined upon the death of either of the joint- 
tenants, which would not be the case if the estate for 
the life of the survivor were a vested interest. This 
construction of the limitation is consistent with that 
which prevails in similar cases. Thus a limitation 
to A. and B. and the survivor of them, and the 
heirs of such survivor, creates a contingent remainder 
in fee, to take effect immediately upon the decease of 
the one first dying. Now it would be inconsistent 
with that rule, and be contrary to the general sim¬ 
plicity of the common law, to hold that under a 
limitation to A. and B. during their lives, and the 
life of the survivor of them, and after the death of 
the survivor, to the heirs of such survivor, A. and B. 
should take a vested estate, grantable at the common 
law by them during their lives, and during the life of 
the survivor, with a contingent remainder in fee to the 
survivor, commencing from the death of such survivor; 
or, in other words, that the chance of survivorship 
should be partially grantable, and not grantable to the 
full extent. 


Sugderiy in reply. The effect of the argument on the 
other side is to give as small a vested estate as pos¬ 
sible. The other is the natural construction; for the 
grant to Mr. and Mrs. M. “ for and during the term 
and terms of their natural lives, and the life of the longer 

See 2 Itull. jib. 150. pi. 5. 2d Resolution in Harbin v. Lolcp, 
Hup, 157, 158. Uro. jib. Joint-Tenants, pi. 28. 


liver 
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liver of them,” is one connected sentence without a 
break, and the next limitation begins, “ from and after 
the decease of the survivor of them.” In point of gram¬ 
matical construction, there is no contingent limitation 
till the decease of the survivor. The note of Mr. But¬ 
ler to Co. Litt. 191. a. has nothing to do with the 
present question ; for the expression used by him there 

is mcrelv with reference to the time when the contin- 
•/ 

gent remainder vests; and there can be no doubt that it 
vests upon the decease of either of the joint-tenants for 
life. If Mrs. M. had not granted away her life-estate, 
it would have merged in the fee. Vick v. Edwards has 
always been considered a case of doubtful authority; but 
the inode in which conveyances are taken, in cases 
similar to Vick v. Edwards , shews the opinion of the 
profession, that the trustees can convey a vested estate 
for their joint lives, and the life of the survivor of 
them. It is impossible to contend that the right of 
survivorship between joint-tenants partakes of the na¬ 
ture of a contingent remainder. It is part of the 
quantity of estate contained in the original limitation; 
and here the additional words only express the oper¬ 
ation of law. 


1821. 


Doe 
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Abbott C. J. now delivered the judgment of the 
Court, and after stating the facts of the case, proceeded 
as follows. It is, therefore, necessary to consider in this 
case, with respect to the statute of limitations, whether 
Lady Dormer could have entered on the death of Mrs. 
Willett , and this depends upon the effect of the sur¬ 
render made to Mr. and Mrs. Mordaunt in 1762, and 


(«) See Fcarnc on Contingent Remainders, 6th erf. p. 357; 

Y 2 


of 
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of the surrender made by them in 17(>7. The latter 
was made to a purchaser for a valuable consideration, and 
was undoubtedly intended to pass the whole remainder 
expectant on the death of Mrs. Willett, and Mrs. Mot- 
daunt was examined apart; it must, therefore, receive 
the utmost effect of which it was legally capable, ami 
be construed to pass all that the surrenderors could law¬ 
fully convey. Now the quantum of estate which they 
might lawfully convey must be commensurate with the 
quantum of estate that was actually vested in them at the 
time of their surrender; and this by the effect of the sur¬ 
render to them was an estate held in entirety for their 
joint lives and the life of the survivor. This quantum of 
estate was subject, in itself, to no contingency, although it 
was uncertain which of the two might be the survivor. 
To this estate was superadded a further estate in fee, 
which was contingent in respect of the person in whom 
it might afterwards vest. And although it be true, that 
if the contingency had been changed into a certainty 
by the death of Mr. or Mrs. Mordaunt while the estate, 
originally granted to them, remained in the original 
grantees, the survivor would, m that event, have become 
seised in fee, by the union of the two estates, for life and 
in fee in the same person : yet this effect was prevented 
by the previous surrender t o Pratt, who, in our opinion, 
took, under that surrender, an estate for the lives of Mr. 
and Mrs. Mordaunt , and the survivor of then). The 
contingent remainder to the right heirs of the survivor 
of Mr. and Mrs. Mordaunt could not pass by tlieir 
surrender, and was not defeated or destroyed by it. 
The consequence, in our opinion, is, that upon the 
death of Mr. Mordaunt this remainder vested in his 
widow as a remainder expectant upon an estate then 

vested 
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vested for her life in their surrenderee, who was tenant 
pur autre vie. This appears to us to flow from the 
principles laid down by Littleton , as quoted by Mr. Sug- 
den in his argument. Suppose the estate had been sur¬ 
rendered to Mr. and Mrs. Mordaunt for their joint lives 
and the life of the survivor, with remainder to the eldest 
of the four sons of A. B. a stranger who should happen 
to be living at the death of Mr. or Mrs. Mordawit, 
whichever of the two should die first. In such a case 
the contingency would have been determined by the 
death of Mr. Mordaunt , and the remainder would then 
have vested as a remainder in the person answering the 
description expectant on the death of Mrs. Mordaunt. 
And how does this differ from the effect of the two sur¬ 
renders in the present case, considering that effect to be 
to constitute a contingent remainder in the survivor of 
Mr. or Mrs. Mordaunt , expectant upon an estate held 
by a stranger for the life of that survivor ? And might 
not Mrs. Mordaunt become, upon the death of her hus¬ 
band, seised of a remainder expectant on an estate then 
held for her life by Pratt or the person claiming under 
him ? We think that, upon the events, she might and 
did become seised of such an estate, descendible to her 
heir, and who, therefore, had twenty years allowed for 
his entry after her death, upon which event the right of 
entry first accrued. And this opinion does not impugn 
cither of the cases cited on the other side. In Vick v. 
Edwards, the object was to pass the fee, and Lord Tal¬ 
bot thought that might be done by a fine, operating by 
way of estoppel. A surrender of a copyhold cannot 
have that effect. In Green v. King, the husband.only 
had surrendered; and it was held, that his surrender 
had no effect upon the estate of his wife. In the pre- 

Y 3 sent 
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gent case Mrs. Mordatin/ joined in the sur <nder. l T pon 
the whole, therefore, we are ol opinion, I Mat ihcre must 
be 

Judgment fo the Plaintiff'. 


Thursday, 
l'rbruary 1st. 


The King against Bukdett. 


Where an in¬ 
formation al¬ 
leged that a li¬ 
bel was pub¬ 
lished of and 
concerning the 
government of 
the country, and 
the libel did 
not, in express 
terms, charge 


QCARLETT moved in arrest of judgment, and con¬ 
tended, first, that it did not appear on the record 
with sufficient certainty that the libel was published of 
and concerning the government of this realm, there 
being no introductory averments stating any facts, so as 

to shew with certainty that the libel in the record 

*• 

the acts to have applied necessarily to the government; and, secondly, 
been done by 11 *■ D 

the government jj <Jid not appear with sufficient certainty eoncern- 

or its order, the 

Court are to jng what troops the libel was published, it being stated 
take the whole ‘ 

libel together, 
to interpret it 
in the way in 
which ordinary 
persons would 
understand it, 
and to judge, 
from the whole 
tenor of it, whe¬ 
ther it lie written 

of and concerning the government; and the Court having come to this conclusion, such an 
information was held good after verdict, although the record did not contain any averment 
of extrinsic facts, in order to slu-w that the libel was written of and concerning the 
government. 

Where the information alleged that the defendant, intending to cause it to be believed 
that divers subjects of our lord the king had been inhumanly killed by rrrlaii, troops of our 
lord the king, published a libel of and concerning the stud troops ; and the only innuendo 
in the libel was applied to the ward t/rtigunus, meaning the said troops of our said lord the 
king, and meaning thereby that divers liege subjects of our lord the king had been inhu¬ 
manly cut down and killed by the said troops of our said lord the king: Held, after 
verdict, that this was sufficiently certain, without defining what particular troops were 
meant- 

Where a defendant was convicted of a libel, which, on the face of it, purported to have 
been written in consequence of his having read a statement of facts in different, newspapers, 
an affidavit that he did read such statements in such newspapers may bo received in miti¬ 
gation of punishment ;• hut an affidavit that the facts contained in those statements were 
true, is not admissible. 


only that it was of anil concerning certain troops, (a) I L 
referred to Rex v. Horne, Coxeper 672 .; Ball v. Itoune, 
Cro. ILL ; and Hex v. Shipley, 21 Iloxeell, St. 

Tr. 1042. 

Cur. ftdv. villi. 


(tt) See the information, ante, p. 115. 


Abbott 
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Abbott C. J. This was an information which 

t fiat the defendant unlawfully, and intending to excite The King 

discontent, disaffection, and sedition amongst the liege against 

Buedett. 

subjects of the king, and particularly amongst the sol- Saturda1J 
diers of the king, and to excite the liege subjects of the February 3d. 
king to hatred and dislike of the government of the 
realm, and to insinuate and cause it to be believed by 
the liege subjects of the king, that divers of the liege 
subjects of the king had been inhumanly cut down, 
maimed, and killed by certain troops of our lord the 
king, on the day, and at the time mentioned, unlawfully 
and maliciously did compose, write, and publish, and 
cause to be composed, written, and published, a certain 
scandalous, malicious, and seditious libel of and con¬ 
cerning the government of this realm, and of and 
concerning the said troops of our lord the king, accord¬ 
ing to the tenor and effect following. The alleged libel 
is then set forth upon the record, and only one innuendo 
introduced, which follows the word dragoons^ and is 
as follows: “ Meaning the said troops of our said lord 
the king, and meaning thereby that divers liege subjects 
of our lord the king had been inhumanly cut down, 
maimed, and killed, by the said troops of our said lord 
the king.” A motion has been made to arrest the 
judgment upon two objections : the first is, that it docs 
not sufficiently appear upon this record that the libel is 
written of and concerning the government of the realm ; 
and the second is, ihat that part which relates to the 
troops of our said lord the king is indefinite, and that 
it should rather have been charged, if at all, as a libel 
upon the troops generally, than as “ of and concerning 
the said troops.” It was contended that the Court, in 
forming its judgment in this case, is to look at the 

Y 4 record 
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record alone; and that if an offence be no: there charged 
with sufficient certainty, we cannot aid the imperfection 
of the record by any extrajudicial knowledge we may 
have of any supposed facts and circumstances to which 
the writer may be imagined to refer. 1 or the general 
doctrine of the law upon this subject, we were most pro¬ 
perly referred to the judgment given by Lord Chief 
Justice Dc Grey, in the case of The King v. Horne. 
That judgment has been universally considered to con¬ 
tain the best and most perfect exposition of the law 
upon this subject, and is equally to be admired for the 
learning and sound sense that is to be found in it, as for 
the plain ant] unaffected manner in which the whole is 
drawn up. 

Our judgment upon the present occasion is founded 
upon the application of the principles there laid down 
to the case now before the Court. We were also 


referred to the case of The King v. Shipley , where the 
judgment was arrested. Now, upon looking at the 
record in that case, I find that in two instances, at 
least, the words “ the king,” occurring in the pamphlet, 
are alleged by innuendo to mean “ our said lord the 
kingand, in one instance, the expression “ the par¬ 
liament,” occurring in that pamphlet, is asserted by 
that information to mean “ the parliament of this 
country.” But upon reading the whole of that pam¬ 
phlet, it is obvious that its general character was that of 
an abstract and hypothetical composition, in parts per¬ 
fectly abstract, in other parts hypothetical; and there 
was not any averment on the record to shew that those 
things, which were there put by way of hypothesis and 
supposition, were intended to apply to the existing state 
of the country, nor to the existing sovereign or parlia¬ 
ment ; 



nii’iit; and I conceive the ground of the 
the Court in that case, of which we have not a full and 
perfect report, must have been that that particular pub¬ 
lication was in its own nature so abstract and so hypo¬ 
thetical, that without something more than appeared 
upon that record, the Court could not pronounce those 
matters to be scandalous or defamatory, of and concern¬ 
ing the kingdom or the king. But the record in the 
present case is of a very different nature. The writer of 
the paper in question begins by mentioning his having 
read, in some papers that had arrived late the day 
before, some matters which had filled him with indig¬ 
nation and horror; he therefore begins by saying, in 
plain terms, that he has read something which is to be 
the subject of what he shall hereafter say. Then the 
question is, upon this part of the case, whether that 
which follows must not he understood bv the Judges 

* O 

(as undoubtedly it will be by ail other men) to be of 
and concerning the government of this kingdom, and 
calculated to excite disaffection and dislike to that 
government. It is true, that the writer has not dis¬ 
tinctly asserted that that act of the dragoons or military 
to which he is adverting was done by the authority, or 
that it even had the approbation, of the government. 
We are, however, to judge from the whole tenor ami 
import of that writing, whether it does not mean to 
convey to the minds of his majesty’s subjects that much 
has been done amiss by the existing government. Is it 
possible to understand as alluding to any other than 
the government of the country, that which is said very 
early in this paper concerning the use of a standing 
army in time of peace, or the reference to the wisdom 
of our forelathers in dismissing the Dutch guards of 

King 
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King William ? The passage by which the gentlemen 
of England arc strongly invited to exert themselves to 
uphold the rights and liberties of their country ; that by 
which other persons are invited to join in the general 
voice, and to demand justice and redress, anil to head 
public meetings for that purpose; the supposition that 
death by military execution may be the consequence of 
meeting, but that a man can never die so well as in 
advocating the cause of the liberties of his country; 
the allusion to the abdication of King James, and the 
conduct of the military on the acquittal of the seven 
bishops; and the contrast, which immediately follows, 
between that which is supposed to have been the exist¬ 
ing law of military discipline at that time and the 
present; — are all, as it seems to me, capable of only one 
application. It seems to me, therefore, to be utterly 
impossible that any person should read this paper 
without saying, upon the whole, that it is a strong 
appeal to the people of this country to exert themselves 
in maintenance of the rights anil liberties of the country, 
which rights and liberties cannot have been invaded and 
put in jeopardy by the unauthorised act of particular 
troops, but only by some act of the existing government 
of the country. For these reasons, w r e are of opinion, 
that reading and understanding this as Judges, in the 
way in which other men should read and understand it, 
we are bound to say that it is a paper plainly importing 
in itself to be of and concerning the government of the 
country. It appears to me that there is no other 
alternative; for if we do not say that it is of and con¬ 
cerning the government, we can only say that it is alto¬ 
gether without application. 


I come 
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I come now to the second objection, viz. the want of 
c< rlainty in the manner in which the troops are men¬ 
tioned. I take it to be perfectly clear, that slanderous 
matter on any part of the king’s troops might be the 
subject of criminal prosecution, although the writer 
should not define what particular part of the troops 
were referred to. Let us look, then, to the whole of this 
record, and see what the defendant had in view. It is 
charged, that intending to insinuate and cause it to be 
believed that divers of the liege subjects of our lord the 
king had been inhumanly cut down, maimed, and killed 
by certain troops of our lord the king; (that is, by part 
of the? troops of our lord the king,) he published of and 
concerning the said troops of our lord the king; (that is, 
of and concerning some troops, an undefined part of the 
troops of our lord the king ;) certain matters, and having 
used the word dragoons, it is averred that he used that 
word to denote the said troops; that is, those troops be¬ 
fore mentioned, whom it was his object to bring into 
hatred and contempt. Understanding that to be the plain 
and obvious meaning of this record, taken together, we 
are of opinion, that the objection cannot prevail. But, 
even supposing that it was imperfectly and indistinctly 
charged, yet, taking this as a libel of and concerning 
the government, and of and concerning certain persons 
not sufficiently ascertained and defined, the latter part 
must be rejected, and the information would then stand 
as a charge of a libel of and concerning the government. 
For these reasons, we arc of opinion, that no rule ought 
to be granted. 

Rule refused. 
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The defendant, in mitigation of punishment, put in Saturday, 

4 February 

an affidavit, stating that he had read in certain news¬ 
papers 



820 


CASES jn HILARY TERM 


1821 . 

The King 
against 
Blihujeti'. 


papers an account of the transact h ns represented to 
have taken place at Manchester on the lfith of August. 
They stateil, that the yeomanry cavalry rode in among 
a large body of people assembled for the purpose 
of petitioning for a reform in parliament, and that seve¬ 
ral persons were killed, wounded, at id maimed. I he 
affidavit then stated, that the defendant, considering 
that the unprovoked aggression committed on an un¬ 
armed multitude, and the mischiefs inflicted bv the 
cavalry, demanded the most immediate and strongest ex¬ 
pression of abhorrence, under the impression of strongly 
excited feelings of indignation wrote the address, but 
denied that he had any seditious intention therein, or 
any other intention than that of rousing the attention of 
his countrymen to a transaction which hi 1 considered as 
a gross and wanton outrage upon the liberty of his ma¬ 
jesty’s subjects, and of exciting an early attention to the 
extreme danger of substituting military lorce for the 
civil power in the preservation of the peace. To this 
affidavit no objection was made. Other affidavits were 
then tendered on the part of the defendant, to shew that 
the statement contained in those newspapers was founded 
in truth. 


The Attorney-General contended that these affidavits 
could not be received. If such affidavits were received, 
counter affidavits on the part of the prosecution must be 
received also; and the consequence would be, that the 
Court would be compelled to try upon affidavit, the 
question whether the persons composing the yeomanry 
cavalry at Manchester, on the 16th of August, had or had 
not been guilty of a crime. In The King v. Finncriy, 
in Hilary term, 1811, affidavits of the trnth of the facts 

stated 



stated in the libel were refused in mitigation of pumsfi- 

nm nt. [ Best. J. In The King v. Draper, in Easier 

to m, J 809, the Court received such affidavits, but I 

* 

believe it was with consent of the prosecutor.] Here 
the libel, on the face of it, appears to be founded on the 
statement which the defendant read in certain news¬ 
papers. He was entitled, therefore, to shew, that he did 
read such statement in such newspapers; but his offence 
cannot be altered by the truth or falsehood of those 
statements, and therefore the truth can be no ground 
for the Court to mitigate his punishment. 

Scarlett, Denman , Pkillipps , Blackburnc , and Evans, 
contra. These affidavits are admissible. The object 
of the defendant is not to charge the government with 
the acts which took place at Manchester , but to shew 
that his address to his constituents was called for by facts 
which really existed. If the facts were wholly false 
that might be urged strongly in aggravation of punish¬ 
ment, and if so, the truth of those facts may as fairly 
be urged in mitigation. In Starlie on Libel, p. 561., it 
is stated, that although the truth of the publication can¬ 
not constitute a distinguishing boundary between cri¬ 
minality and absolute innocence, yet it may materially 
affect the measure of punishment, and 3 Bacon's Abr. 495. 
is an authority to the' same affect. They also referred 
to. Ilex v. Horne (r), and The Earl of Leicester v. 
Walter, (b) 

Abbott C. J. I am of opinion that these affidavits 
cannot properly be laid before the Court. It is perfectly 

(«) Coup, 6SS, (f>) 2 Campb. 251. 
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clear that if we receive those now offered, we must receive 
affidavits on the other side in contradiction, and then 
the Court must necessarily be placed in the situation of 
trying facts relating to the misconduct, real or sup¬ 
posed, of those who constituted a part of his majesty’s 
army, in their absence, and perhaps to their very great 
injury. It seems to me that the proper course to adopt, 
in the present stage of the proceeding, is to look at the 
situation in which the defendant liimsel was placed at 
the time he composed and published the libel for which 
he is now called upon to answer. We should con¬ 
sider ourselves as possessing the same means of know¬ 
ledge, and no other, of the matters which formed the in¬ 
ducement to the composition itself, which the defendant 
himself then possessed. He has informed us by his af¬ 
fidavit, that he was induced to write and publish this 
address to his constituents, in consequence of represent¬ 
ations seen in various newspapers, as to something that 
either had or was supposed to have occurred at Man¬ 
chester. It seems to me that we should do great in¬ 
justice to the defendant, if we were to allow ourselves 
to be induced, for the purpose of aggravating punish¬ 
ment, to receive any affidavits of the falsehood of those 
representations on which he tells us he w'as moved to 
write that which he did. I think, as on the one hand 
we cannot, with justice to the defendant, receive such af¬ 
fidavits, so on the other hand we cannot receive affida¬ 
vits which go to shew that a great part of the represent¬ 
ation contained in those newspapers, which led the 
defendant to express his feelings thus strongly, was 
founded in truth. The affidavit made by the defend¬ 
ant himself, stating that his feelings were strongly ex¬ 
cited by the statement he had read in the newspapers. 


was 
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was most properly laid before us. To that, in forming 
an estimate of the character of that which was written 
by the defendant, I shall give its due and proper weight; 
but I am clearly of opinion that these affidavits now 
offered cannot be received. 
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Bayjley J. I entertain no doubt that in this case any 
evidence of the truth of the facts charged in this infor¬ 
mation is inadmissible. If we were to accede to it, we 
should let in a most dangerous rule of practice, and one 
which woqjd be a great disgrace to the administration 
of justice. The libel in question imports, that the 
troops had killed men unarmed, unresisting, and had 
disfigured, maimed, cut down, and trampled on women. 
If that were done, if unresisting men were cut down, 
whether by troops or not, it is murder for which 
the parlies arc liable to be tried by the law of the 
country ; and I for one will ever uphold this, that 
a man shall come to his trial fairly, and without 
any prejudice created upon the public mind in that re¬ 
spect. In lie.v v. Fleet (a) the publication of depositions 
taken before a coroner was brought under the consider¬ 
ation of the Court, who thought it a ground for a cri¬ 
minal information. For by putting the public into 
possession of the facts, before the period at which 
the party is to be put upon his trial, such a prejudice 
in the public mind may be created, as to make it 
impossible when the party is afterwards put upon his 
trial on that inquest, to select a jury whom that pre¬ 
judice has not reached. The law at England is anxious 
for the interests of persons against whom charges 
may be made. If a man commits a crime, there is 


(a) 379. 


a legal 
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clear that if we receive those now offered, we must receive 
affidavits on the other side in contradiction, and then 
the Court must necessarily be placed in the situation of 
trying facts relating to the misconduct, real or sup¬ 
posed, of those who constituted a part of his majesty’s 
army, in their absence, and perhaps to their very great 
injury. It seems to me that the proper course to adopt, 
in the present stage of the proceeding, is to look at the 
situation in which the defendant hirnsel was placed at 
the time he composed and published the libel for which 
he is now called upon to answer. We should con¬ 
sider ourselves as possessing the same means of know¬ 
ledge, and no other, of the matters which formed the in¬ 
ducement to the composition itself, which the defendant 
himself then possessed. He has informed us by his af¬ 
fidavit, that he was induced to write and publish this 
address to his constituents, in consequence of represent¬ 
ations seen in various newspapers, as to something that 
either had or was supposed to have occurred at Man¬ 
chester. It seems to me that we should do great in¬ 
justice to the defendant, if we were to allow ourselves 
to be induced, for the purpose of aggravating punish¬ 
ment, to receive any affidavits of the falsehood of those 
representations on which he tells us he was moved to 
write that which he did. I think, as on the one hand 
we cannot, with justice to the defendant, receive such af¬ 
fidavits, so on the other hand we cannot receive affida¬ 
vits which go to shew that a great part of the represent¬ 
ation contained in those newspapers, which led the 
defendant to express his feelings thus strongly, was 
founded in truth. The affidavit made by the defend¬ 
ant himself, stating that his feelings were strongly ex¬ 
cited by the statement he had read in the newspapers. 
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was most properly laid before us. To that, in forming 
an estimate of the character of that which was written 
by the defendant, I shall give its due and proper weight; 
but I am clearly of opinion that these affidavits now 
offered cannot be received. 
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Bayley J. I entertain no doubt that in this case any 
evidence of the truth of the facts charged in this infor¬ 
mation is inadmissible. If we were to accede to it, we 
should let in a most dangerous rule of practice, and one 
which woqjd be a great disgrace to the administration 
of justice. The libel in question imports, that the 
troops had killed men unarmed, unresisting, and had 
disfigured, maimed, cut down, and trampled on women. 
If that were done, if unresisting men were cut down, 
whether by troops or not, it is murder for which 
the parties are liable to be tried by the law of the 
country; and I for one will ever uphold this, that 
a man shall come to his trial fairly, and without 
any prejudice created upon the public mind in that re¬ 
spect. In Ilex v. Fleet (a) the publication of depositions 
taken before a coroner was brought under the consider¬ 
ation of the Court, who thought it a ground for a cri¬ 
minal information. For by putting the public into 
possession of the facts, before the period at which 
the party is to be put upon his trial, such a prejudice 
in the public mind may be created, as to make it 
impossible when the party is afterwards put upon his 
trial on that inquest, to select a jury whom that pre¬ 
judice has not reached. The law of England is anxious 
for the interests of persons against whom charges 
may be made. If a man commits a crime, there is 
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a legal 
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a legal and constitutional mode by which that crime 
mav be brought into discussion. lie i- liable to be 
tried, but though his crime may be as great and as 
aggravated as possible, lie ought to have a lull, fair, dis¬ 
passionate, and temperate investigation of his conduct 
at the time of trial. In this case, the libel imputes that 
which would be murder, and it charges not any par¬ 
ticular individual, but a body at large with the crime. 
Now it is impossible for a man to read this, even al¬ 
though he may not be able to fix on any of the per¬ 
sons constituting a part of that body, without a degree 
of irritation being created against them, so that if after¬ 
wards they arc singled out as the individuals against 
whom an indictment is preferred, a prejudice, not against 
them individually, but as having constituted a part of 
that body, would probably be raised. Then if the 
Court allow the truth in this case to be laid before 


them in mitigation of the punishment of a person, who, 
not in the course of the administration of justice, but as 
a voluntcev, has laid this before the public, they would 
give to him an opportunity of bringing forward a 
charge against a body of men ; and if any of the indi¬ 
viduals of that body afterwards are put upon their trial 
for the share they have taken in the transaction, it may 
be difficult, nay, impossible, that they should have an 
unprejudiced trial. In the observations I have made, 
I have confined myself to those cases in which the 
charge is a charge of an indictable oflence. There 
may, by possibility, be cases in which the publication 
may be a libel or not, according as the fact be true 
or false; and in such cases, where the falsehood is 
essential to constitute the crime, or the truth is suf¬ 
ficient to do away the crime, as it seems to me, 
the truth may possibly be received in evidence. 

I do 
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f do not therefore mea.n to say that there may not be 
Mime cases in which the truth may be brought forward as 
an answer to the charge, or as a mitigation of punishment. 
I will put a very plain and familiar case. Suppose 
that I publish that on such a day a man was convicted of 
perjury, and the fact was so. Am I then to be indicted 
for telling the public that he was so convicted of per¬ 
jury? I am at liberty to shew that he was indicted for 
the crime, that he was convicted, and that therefore 
there v;as no offence in my making that communication 
to the public, of an existing fact. That is one instance, 
and very probably many other instances ejusdem gene¬ 
ris might be put. The case of The King v. Horne has 
been mentioned. It is‘plainly distinguishable from the 
case before the Court, on the ground that the libel did 
not impute to any persons there mentioned, that they 
had been guilty of an indictable offence. It appears to 
me, upon the whole, that it would be a great obstruction 
to public justice, and a great stigma on the administra¬ 
tion of justice in this country, if, in a collateral way, 
in a transaction in which the public mind may hap¬ 
pen to be interested, any person, by a voluntary publi¬ 
cation on his part, should be at liberty to raise the 
question, whether particular individuals had or had not 
been guilty of particular crimes, instead of doing so in 
a constitutional mode, by bringing forward the charges 
against those individuals openly, and giving them a fair 
opportunity of defending themselves against the accu¬ 
sation. 1 think, therefore, that these affidavits cannot 
be read. 
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HoUtovn J. 1 am also of opinion, that in this case 
We are bound by law to say, that these affidavits cannot 
be read. This is a libel which assumes certain facts to 
Vol. IV. Z have 
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have been stated in the public papers, ami certainly the 
truth that those newspapers had contained those parti¬ 
culars (whether the account given in tlio-e papers was 
correct or not) may legally and properly be offered to the 
Court, in considering the motives and grounds for the 
impression which produced that publication which is 
charged as a libel. The libel does not assume to pro¬ 
ceed on any facts known to the defendant: but only on 
information which he has received upon the subject; 
and the affidavits now offered are not to shew what in¬ 
formation the defendant received, and upon which he 
acted in publishing this libel, but certain matters, the 
existence of which, if true, formed no ground or motive 
on which he acted in publishing the letter in question. 
It appears to me, that it would not be proper for theCourt 
to receive affidavits stating that there was no foundation 
at all for those accounts which were given in the news¬ 
papers, and upon which the defendant acted. If, then, 
that circumstance would not constitute an aggravation 
of the offence, the contrary ought not to operate in 
alleviation of it. The falsehood of these accounts does 
not form any ingredient in the crime for which the de¬ 
fendant is called up for punishment, and therefore it is 
not to be assumed, that the accounts there stated were 
false, but only that, not knowing whether they were 
true or false, upon the reading of those papers, he, witli 
the intent charged in the indictment (which is found by 
the jury,) published this paper, containing a statement 
of the facts, or rather an assumption of the facts as re¬ 
presented in the newspapers, and expressing the irrit¬ 
ated feelings of his mind upon the subject. The false¬ 
hood, in this case, is no ingredient in the crime charged 
against Sir F. Burdett. The charge is, that he has 
published this upon reading these things in a public 


news- 
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newspaper. Whether they be true or whether they be 
hilse, he lias given vent to those feelings, in order that 
this matter might be published throughout the kingdom, 
with a view to call a meeting of his electors, and in 
order that other public meetings might be held through¬ 
out the kingdom. That is the charge for which he is 
brought up to receive the judgment of the Court, in 
which, as it appears to me, falsehood is no ingredient; 
we are not to assume that the statements arc false, and 
therefore we are not to receive affidavits to shew that they 
are true, particularly if they go to affect other persons; 
bodies of men, the particular individuals of whom are 
not named. It might be necessary perhaps for all those 
individuals to come with affidavits before it could be 
said that the charges made by these affidavits were fully 
answered. The effect on the minds of the public wopld 
be most injurious, i£ previously to the bringing of per¬ 
sons to trial who have committed offences as charged by 
this libel, such a publication as this could be permitted. 
The law of England says, that libels are not to be pub¬ 
lished respecting persons accused, but they are to come 
fairly to their trial. It appears to me, that we are by 
law bound to say, that we cannot receive these affida¬ 
vits in mitigation of punishment. 


Ml 
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Best J. I am of the same opinion. This libel im¬ 
putes the commission of a crime to certain persons 
composing part of the king’s troops, who are stated to 
have killed or maimed certain subjects of the king. 
That crime may be either murder or manslaughter, 
according to circumstances; and if we were to receive 
affidavits to shew that the facts alluded to in this libel 
were true, we must receive also counter-affidavits on the 
other side; and we should then try upon affidavit, in 

Z 2 the 
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trial, and giving it in evidence in mitigation of punish¬ 
ment. In my opinion, it is less objectionable that it 
should be received in evidence at the trial, than in this 
stage of the proceeding; because the matter must now 
be tried upon affidavit, and every lawyer knows how 
difficult it is to get at the truth of such matters upon 
affidavits. The present case is very distinguishable 
from The King v. Draper , to which I have called the 
attention of the Court. The libel of the defendant, 
there, consisted in a statement of facts within his own 
- knowledge; but that which induced the defendant to 
publish this libel, was the statement of facts which he 
read in the newspapers. The truth or falsehood of 
these facts is not the subject of enquiry here, but the 
spirit which actuated the defendant at the time of the 
publication. To judge of that, we must consider his 
situation at that time, and the means of knowledge 
which he then possessed. That was wholly derived 
from the statement he had read in the newspapers; and 
therefore, in this case, his criminality in publishing the 
libel in question is neither increased nor diminished by 
the truth or falsehood of the facts stated to have occur¬ 
red at Manchester. For these reasons, I mil of opinion 
that these affidavits cannot properly be laid before the 
Court. 

8th. 'The defendant now put in an affidavit,' stating that 
all the different accounts he read in the newspapers, and 
received elsewhere, of the meeting at Manchester, how¬ 
ever they varied respecting the motives and objects of 
the persons assembled there, did all concur in stating 

the 
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the fact that no violence, nor any disorderly conduct, 
had been committed by the people, and that no attempt 
had been made on the part of the civil power, either to 
apprehend the speakers or to disperse the crowd; but 
that an armed body of yeomanry, without any previous 
notice, rode in amongst an unresisting multitude, and 
committed the acts stated in the newspapers: and that 
he, the defendant, had no doubt in his own mind that 
the statement was true. 
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The Court sentenced him to pay to the king a fine of 
2000/., and to be imprisoned three calendar months. 


The King against Davison. 


r J^HE defendant was indicted for the publication of a 
blasphemous libel. At the trial, at the London 
sittings after Trinity term, before Best J., the defendant 
conducted his own defence, which lie read from a written 
paper. In the course of this, he made several offen¬ 
sive observations concerning the Christian religion, 
and derogatory to the character of persons who were 
not present in Court to defend themselves. The 
learned Judge warned him of the impropriety of such 
conduct, and told him he would not allow him to revile 
the Christian religion, or attack the character of per¬ 
sons not before the Court. After this admonition, 
the defendant, as a reason for his not employing 
counsel, used this expression : “ No barrister will un¬ 
dertake and uphold an honest defence in a cause like 
mine.” The learned Judge again interposed, and told 
him that his conduct was highly improper, and that 

Z 3 he 
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he must confine himself, strictly, to matter relevant to 
, his defence, and that, if he departed from that course, 
lie, the learned Judge, should be obliged to use the 
means he had, to restrain him; to which the defendant 
replied, “ My lord, if you have your dungeon ready, I 
will give you the key.” For that expression the learned 
Judge fined him 20/. The defendant afterwards used 
the following expressions. “ The Deist is anathema¬ 
tised, because he cannot believe that some traditions, 
handed down among the Jews and the Christians, are a 
Divine revelation, and not only superior to the several 
and respective revelations possessed by the Turks, the 
Brahmins, or the Hindoos, and many others, but the 
only genuine and authentic revelation in existence. 
24bw it so happens, that the Deist considers this col¬ 
lection of ancient tracts to contain sentiments, stories, 
and representations, totally derogatory to the honour of 
a God, destructive to pure principles of morality, and 
opposed to the best interests of society.” For these 
expressions the learned Judge fined him 40/. The de¬ 
fendant, after that, said, “ The bishops are generally 
sceptics;” for which the learned Judge fined him 40/. 
The defendant having been convicted, Cooper, in Mi¬ 
chaelmas term, obtained a rule nisi lor a new trial, upon 
an affidavit, which stated, that, by these fines, the de¬ 
fendant was intimidated and confounded, and omitted 
some most material parts of his defence, among which 
were a hundred respectable authorities, selected from 
the writings of ecclesiastics as well as laymen, in favour 
of a free toleration, and against every species of perse¬ 
cution, on the score of opinion, which deponent had 
connected by a chain of reasoning and appropriate 
remarks; and it further stated Ids bcliefj that, had he 
been permitted to go on without those interruptions 

and 
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and fines, which paralyzed his energies, he should have 
succeeded in making an impression on the jury in his 
favour, and obtained a verdict of acquittal. 

Gurney and Marriott , in Midhaelmas term, shewed 
cause. These fines were properly imposed; the first 
was for an expression that contained a direct insult to 
the judge, and therefore, of itself, was a contempt of 
Court. The second fine was for a repetition of the 
offence for which he was indicted. That was a con¬ 
tempt, therefore, inasmuch as it was a breach of the law 
committed in the face of the Court; and also was a. di¬ 
rect contravention of the order of the learned judge. The 
last fine was for an attack upon the character of pe&i 
sons not before the Court, and was a contempt, as it wR 
in contravention of the order given by the learned 
judge. These fines, therefore, were all properly im¬ 
posed, and the necessity for imposing them was created 
by the misconduct of the defendant himself. He cannot, 
therefore, make the impositions of those fines a ground 
for a new trial. 

Cooper contra. A judge has no power to fine a de¬ 
fendant for impropriety in the course of his speech to a 
jury in his defence. In Viner’s Abridgment, more than 
eighty instances of contempt are given, but there is none 
of a fine on a defendant for a contempt committed in his 
defence. Lord Coke , in his 2nd Institute, 228., com¬ 
menting upon the statute of TVestminste r, says, that it 
extends only to extra-judicial slanders ; and, therefore, if 
any man bring an appeal of robbery, murder, or other 
felony, against any of the peers or nobles of the realm, 
and charge them with murder, robbery, or felony, 
albeit the charge be false, yet shall they have no action 
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die scandalis magnatum, neither at the common law, 
nor upon either of the statutes for the bringing of his 
action, nor for affirming the same to his counsel, or 
attorney, or cursitor, for the framing of his writs, or 
for speaking the same in evidence to a jury. And the 
reason given is, ** that men should not be deterred to 
take their remedy by due course of law.” Now, if n man 
is not to be deterred bv the fear of an indictment for 
libel, or an action for scandal, from prosecuting public 
offences, or the assertion of his civil rights, much more 
ought a defendant, in a case like this, to be free from 
all risk and fear. If men are to be free from all intimi¬ 
dation that may make them hesitate to promote public 
justice, by prosecuting others, surety they are to be equally 
unrestrained by any fear of consequences from what they 
may say in defence of themselves. This has always been 
received and acted upon ns law, and that too even by 
the Star Chamber. The case of liastrvick, Hutton, and 
Pnom ( a ), is an authority to shew that a party cannot be 
prosecuted or sued for any thing alleged by him as a 
party in a cause. Now where an indictment will not lie, a 
judge cannot fine for contempt. As a defendant cannot 
be indicted lor scandalous matter on third persons spoken 
in his own defence, it follows that he cannot be fined. For 
if a judge could fine him, and so punish him summarily, 
the higher mode of punishment would be possessed, wlieu 
the lower was wanted, which would be an absurdity. 
No such power ever was exercised by a judge till the 
present instance, and the non-exercise of it is sufficient 
to shew that it is against law. On the other hand, there 
are instances where defendants have used the most con¬ 
temptuous expressions in the course of their defence, 
and yet no fine has been imposed ; Sir Walter Raleigh's 


(n) ~ IloivrlVs State Trials, 714, 
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case, 2 Howell *s State Trials, p. 15 . Colonel Lilburne*s 
case, 4 HowelVs State Trials, 1291, are in point. In 
the case of Bastwick , Burton , and Prynn, 3 HowelPs 
State Trials, 722., Bastwick reproached the bar for want 
of independence in addressing the Court, imputed im¬ 
piety to the bishops, and directly attacked the Court 
itself. The conduct of Lord Ellenborough C. J. in The 
King v. Eaton , and that of Abbott C. J. in Bex v. Car - 
lile, are strong negative authorities to shew that no such 
power exists. 

/ 

Abbott C. J. If I thought that the decision I am 
about to pronounce, could have the effect of restraining 
any person who may hereafter stand on his trial, from 
making a bold, as well as a legitimate course of defence, 
I would pause before I pronounced that decision. 
The question, indeed, is a momentous one. It is ab¬ 
solutely a question, whether the law of the land shall, 
or shall not continue to be properly administered. For 
it is utterly impossible that the law can be so administered, 
if those who arc charged with the duty of administering 
it, have not power to prevent instances of indecorum 
from occurring in their own presence. That power has 
been vested in the judges, not for their personal 
protection, but for that of the public. And a judge will 
depart from his bounden duty, if he forbears to use 
it when occasions arise which call for its exercise. I 
quite agree that this power, more especially where 
it is to be exercised on the person of a defendant, 
is to be used with the greatest care and moderation. 
But if the publication of blasphemy and irreligion 
can not in any other way be prevented, in my opinion, 
a judge will betray his trust who does not put it in 
force. An allusion has been made to my own personal 

conduct 
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,021, conduct on a former occasion. I have often doubted, 

-- whether I did not in that case permit too much to be 

I ^£? G done; but I thought then, that it was better to err on 
Davison. ^ skJe of forbearance. The question here is, if a 
judge, sitting at nisi prius, has power to impose a fine 
on a defendant for a contempt ? That he 1ms power to 
do so, I can entertain no doubt; no lawyer can doubt 
the power of every court to fine for contempt. As to 
the particular occasion on which these fines were im¬ 
posed, I disclaim any right to judge of it; but I should 
be wanting to myself and my feelings, as well as my duty 
to others, if I did not say, that, in the view that I have 
taken of this case, it is most manifest that the defend¬ 
ant ram<» into court with an express design to revile 
the Christian religion. It became the duty of the judge 
to prevent him from so doing, by the imposition of 
a fine, when he found that remonstrance had not that 
effect. Can we collect from any thing now' before us, 
that the effect of that was to stop the defendant in any 
legitimate course of defence whatever, or to deprive him 
of the means of urging any topic to the jury which 
could have led them to pronounce a verdict other than 
they did ? The publication of the papers was proved 
beyond doubt, and their meaning is not made the 
subject of any question. The object the defendant 
seemed to have in view, was to re-assert the substance 
of the sentiments contained in those papers, and to 
ma intain that he had a right to do so. Is a judge to 
sit and hear a man maintain his right to assert or 
publish blasphemy ? Can the law be administered, if 
the affirmative of that proposition be for a moment ad¬ 
mitted? 1 am quite confident that it cannot. But 
what is it that this defendant has been restrained from 

doing? 
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doing ? Looking at bis own affidavit, he says, that bis 
paper contained a great deal more, that some part of it, 
in his judgment and belief was fit and proper to be 
submitted to the consideration of the jury, because it 
contained the sentiments and opinions of many learned 
persons as to the impropriety of prosecution for re¬ 
ligious opinions. But how was that in any degree re¬ 
levant to the point in question? Upon the whole, 
I think that the law cannot be properly administered, 
unless this power of fining exists, and that the exer¬ 
cise of it, on the present occasion, was called for by the 
conduct of the defendant; and, being perfectly satisfied 
that the effect of it was not to deprive the defendant of 
any thing that might have served him in his address to 
the jury, I am clearly of opinion, that we ought not to 
grant a new trial. 

Bavi.ey J. I entirely agree with my Lord Chief Jus¬ 
tice, that in this case there ought not be a new trial. 
The question is shortly this, whether, for the future, 
decency and decorum shall or shall not be preserved in 
courts of justice; or whether, under colour of defend¬ 
ing himself against any particular charge, a defend¬ 
ant is at liberty to introduce new, mischievous, and 
irrelevant matter upon his trial. I agree that a de¬ 
fendant, in all cases, should have every facility al¬ 
lowed him in his address to the jury, provided he 
confines himself within those rules which decency and 
decorum require. In every case, the subject of discus¬ 
sion before the jury is to be considered, and a judge is 
bound to sec that the arguments which are adduced, are 
such as are consistent with decency and decorum, and 
not foreign to the matter on which the jury have to de¬ 
cide, .When a case is conducted by counsel, they know 

perfectly 
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perfectly well what the rules of law ire, and they have 
that regard for their own character which generally 
prevents them from doing any thing which may break in 
upon the rules of decency and decorum. I hey have also 
sufficient knowledge (arising from their experience and 
education,) to form a judgment whether the matter be 
relevant or not. But defendants arc not in the same 
situation in which counsel are; they have not the same 
character to maintain, and arc not always so well in¬ 
formed as to know what is relevant or irrelevant. But 
every man who comes into a court of justice, either as a 
defendant or otherwise, must know that decency is to be 
observed there, that respect is to be paid to the judge, 
and that, in endeavouring to defend himself from any 
particular charge, he must not commit a new offence. 
Of the power of a judge to fine for a contempt of court, 

I have not the least doubt, and I am of opinion also, 
that the judge alone is competent to determine whether 
what is done, be or be not a contempt; and that 
neither this court, nor any other co-ordinate court, 
has a right to examine the question, whether his dis¬ 
cretion, in that respect, w as fitly and properly exercised. 
If, indeed, the judge were to use his power cor¬ 
ruptly, he would be liable to an impeachment. If, in 
this instance, I w’ere at liberty to express an opinion on 
the propriety of the fines in question, I should certainly 
say, that I see no reason whatever to be dissatisfied with 
the exercise of that discretion. 1 think the conduct of 
the defendant called for the interposition of the judge ; 
and that he would have abandoned his duly to the pub¬ 
lic, if lie had not interposed. The question for us to 
consider is, whether the actual exercise of that power 
did, in this particular instance, produce such an effect 
on the defendant as to give him a fair and reasonable 

ground 
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ground for making an application to the discretion of 
tl) s court, in order to have a new trial. Now, in con¬ 
sidering that, we mast of necessity look to the conduct 
of the defendant himself at the time when he was fined; 
Jbr if we find, as in the present case, that his conduct was 
improper, then we cannot interfere in his behalf, for it 
is his own fault, if he has been deprived of the means 
of laying before the jury that which might have been a 
legitimate ground of defence. We must also con¬ 
sider whether it is probable that he has been precluded 
from urging that which might have operated upon the 
minds of the jury, so as to induce them to come to 
a different conclusion, because, unless that was so, it 
furnishes no ground for a new trial. Now it is not 
suggested to us, that it is probable that the defend¬ 
ant was precluded from insisting on any thing which 
might have had a favourable effect on the minds of the 
jury. When I look at the libel in question, and 
the evidence of the publication of the two papers, it 
seems to me to be utterly impossible to suppose, that 
any thing could have induced the jury to come to a dif¬ 
ferent conclusion from that at which in this case they 
did arrive. And thinking as I do upon that point, it 
seems to me, that it would be a perfect abandonment of 
our duty, if, in this case, we were to accede to the pre¬ 
sent application. 
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IIol.no yd J. 1 am also clearly of opinion that we 
should not be justified in granting a new trial. All the 
cases on this subject, with respect to the power of courts 
of record to fine and imprison for contempt, are col¬ 
lected together very ably by Mr. Justice Wilinot , with a 
view to a judicial opinion, in the King v. Almon («). 

(«) IFilmot's A T vU’s, 24S. 
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As far as I can in this case enter into the consideration 
of the subject, as to the propriety ot the lines in question, 
I think the judge was fully justified in imposing them, 
and not only fully justified, but was called on in the 
discharge of his duty to impose them, in order to pre¬ 
vent the line of defence in which it manifestly appears 
the defendant was determined to proceed, even after a 
warning had been given to him to desist. The judge 
had the defence of the law entrusted to him, and he 
must either have permitted a breach of it, in which case 
I think he would have abandoned his duty, or he must 
have fined or imprisoned the party. If he had im¬ 
prisoned the party as for a contempt, that might have 
had a worse effect on the defendant, and the only course, 
therefore, which he could take, was that of fining. 
After the first fine was imposed, one should have sup¬ 
posed that it would have prevented a repetition of the 
offence; but it seems as if there was a direct design to set 
at defiance the law, for the defendant said that he 
would persist in that course of defence. Now, what 
is that line of defence ? The defendant is called upon 
to answer for a crime fur publishing a blasphemous 
libel. In such a case, instead of defending himself 
by shewing that he is not guilty, or has done it 
under such circumstances as will justify his act, he 
chooses to justify the thing itself, and says that he will 
persist in the blasphemy. That is an offence at law com¬ 
mitted in the face of the court. Then is the judge, 
whose sworn duty it is to punish crime when established 
by proof, and brought before him judicially, to sit and 
hear the law defied, and suffer a crime, a repetition of 
the same crime, to be committed in his presence ? The 
law arms him with an authority to fine and imprison a 
person for so doing, and makes it incumbent on the 

judge 
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judge so to act. In the case of an insult to himself 
it is not on his own account that he commits, for that 
is a consideration which should never enter his mind. 
But, though he may despise the insult, it is a duty 
which he owes to the station to which he belongs, not 
to suffer those things to pass which will make him des¬ 
picable in the eyes of others. It is his duty to support 
the dignity of his station, and uphold die law, so that, 
in his presence at least, it shall not be infringed. I 
think the judge in this case was justified in stopping 
the defendant in this line of his defence, and was jus¬ 
tified in fining him for persisting in it. I mention 
these things, because it is said, that, supposing the 
judge had the power, he may have improperly used it, 
and that if that was the case, it might be a ground for 
letting the defendant have a new trial, and that by the 
imposition of the fines, the defendant became em¬ 
barrassed, and had not such advantages of making his 
defence as he otherwise might have had. But in this 
case, if any embarrassment arose, it was owing to liis 
own pertinacity, and his determination to go on against 
the law. I can see no ground for granting a new trial. 
He does not now state in his affidavit any legal defence 
which he was prevented from making, nor lay any 
thing before us which can induce any reasonable person 
to consider that the verdict could have been otherwise. 
It would at all events be necessary for him to shew, 
that he had some grounds of defence which might have 
induced the jury to come to a conclusion in his favour. 
He has not done that by his affidavit. Agreeing, as I 
do, with the rest of the court, upon the power to fine, 
I am of opinion that we ought not to grant a new trial 
in this case. 
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Best J. No man who protends to any knowledge of 
the law can doubt, that a judge o! a court ol record lias 
authority to fine or imprison for any contempt, com¬ 
mitted in the face of the Court. Fro.a the earliest pe¬ 
riod of our history, this authority has been exercised. 
The year-books record instances ol such commitments, 
and there are similar instances in oilier books ol 
reports. At those times when our ancestors have abo¬ 
lished or restrained improper authorities, they have not 
touched this, because they found it essential to the due 
administration of justice. A court of nisi prius is *i 
court of record, and the judge presiding in it is there¬ 
fore invested with the power of committing for con¬ 
tempt. If, however, it is made to appear to the Court, 
from which the record was sent, that, by the improper 
imposition of such fines, n defendant who defended him¬ 
self has been prevented from making a full and fair 
defence, that court ought to grant a new trial, although, 
strictly speaking, punishments for contempt cannot be 
inquired of in any other court than that by which 
they were imposed. For the same superintending au¬ 
thority which gives the Court in bank a power of pre¬ 
venting injustice from any error of the judge at nisi 
prius, must enable the Court to inquire, whether the 
improper infliction of a fine has restrained a defendant 
from offering either evidence or observations to a jury 
proper to be submitted to them. But if the fine be pro¬ 
per, a defendant cannot be allowed to complain of the 
effect that the imposition of it has occasioned to him. 


This would enable a party to lake advantage of his own 
delinquency. I conceive that I had authority to fine the 
defendant for any insult offered to me, or for transgress¬ 
ing any proper rule laid down by me for the decent 
and orderly conduct of the cause. I was satisfied that 

this 
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i his defendant, from his manner, and the language he 1S21. 

used in the beginning of his defence, was desirous that " 

I should commit him. 1 told him that, besides the against 

Davisox. 

power of committing, I had that of fining, and that I 
should exercise this power, if he offered me any insult; 
if he attacked the truths of Christianity, or calumniated 
parties not before the court. For the grossest viola¬ 
tions of this order, which I have already stated to the 
Court, I fined him three times. He submitted himself 
to my authority, and I ordered the fines to be taken off. 

Whatever it might have been fit to do in the case of 
The King v. Carlile, I think I could not, with propriety, 
have acted otherwise than I did on this occasion. It 
has, since. Carlile was tried, been seen, that persons in¬ 
dicted for libels, who defend themselves, think that 
they may insult the judge, calumniate all who are in 
authority in the country, and utter blasphemy more 
horrible than that for which that defendant was con¬ 
victed. I am therefore clearly of opinion, that there 
is no ground for this application for a new trial, and 
that this rule ought to be discharged. 

Rule discharged. 


John Robinson Franklin, Daniel Brent, 
William Sims, James Sims, and Jacob 
Sims, - Plaintiffs; 

AND 

John Hosier and Others, Assignees of the 
Estate and Effects of William Masson, a 
Bankrupt, - Defendants. 


QAMU EL Brent , the elder, Daniel Brent , John Brent , 
and Samuel Brent , the younger, in the year 1812, 
carried on the business of shipwrights, in co-partncr- 
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lias a lien upon 
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ship together, at Hot herb it hr, in the enunly of Sunn/. 
In the month of Juli /, 1 8 I -, :i ship called 7 'hr. Northum¬ 
berland , whereof the said ,/«/;« Robinson Franklin, Daniel 
Brent, William Sims, Jacob Sims, William Masson, and 
James Masson, were owners, and the said William Masson 
was managing owner, returned to the port of London 
from the East Indies, and requiring considerable repairs ; 
she was, after discharging her cargo, put or sent by the 
said William Masson , as such managing owner, into the 
dock-vard of the said Samuel Brent and Co., for the 
purpose of being thoroughly repaired, ami they, by the 
direction of the said llilliam Masson, duly repaired the 
said ship. William Masson, shortly prior to such repairs 
being completed, stopped payment, and on the IPih of 
Jannari/, 1803, a commission of bankrupt issued against 
him, under which he was declared a bankrupt, anil at. 
the time of his failure and bankruptcy, the Northumber¬ 
land was in the actual possession of Samuel Brent and 
Co., in their dock, for the purpose aforesaid, and they 
refused to part with the possession of the ship, alleging 
that they had a right to detain her until the amount of 
the repairs should be paid. 

The question directed by tlie Lord Chancellor for the 
opinion of the Court was, whether Daniel Brent, John 
Brent, and Samuel Ilrent, the younger, and their late 
deceased partner, Samuel Brent, the elder, as shipwrights, 
having the said ship Northumberland in their actual pos¬ 
session, in their dock, at the time of the bankruptcy of 
William Masson, the managing owner of the said ship, 
had a lien on the said ship for the repairs of the said 
ship. The case was argued in last Michaelmas term, by 


Campbell, in support of the lien. It may be laid down 
as a general rule, that every artificer has a particular 

{ lien 
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■ <t‘H on a chattel which has been delivered to him in his 
ousiness, and on which he has expended his labour. 
The law inclines against general liens, but considers 
particular liens as founded in justice and favourable to 
trade. Accordingly they have not been cpnfined to cases 
in which an obligation is created by law to do the act 
from which the debt to be secured arises, as in the case 
of carriers and innkeepers, but they have been estab¬ 
lished in every trade in which they have been questioned. 
In all the cases in which the existence of a general lien 
in any particular trade has been debated, the existence 
of a particular lien has been admitted. Ex parte 
Dceze (a). In Ex parte Shank [b), Lord Hardtoickc 
assumes that a ship-carpenter has such a lien while 
the ship remains in his possession. In liaitt v. 
Mitchell (c). Lord Ellenborough held, that a ship 
carpenter has no lien where the repairs are done to 
the ship on credit, which is inconsistent with lien; 
but here the money for the repairs is alleged to have 
been due, while the ship remained in the possession of 
the carpenters. The last case on the subject is Ex parte 
Eland (d), and there Lord Eldon says, “ The principle 
which regulates the present application, I find accu¬ 
rately laid down by Mr. Abbott (c) : where the repairs are 
executed in a port in this country, the vessel, till parted 
with, is specifically chargeable with their amount, but 
the lien is lost with the possession.” 

Lit tied,ale , contra. The chancellor must at least have 
entertained doubts upon the subject, by sending the case 
here. A distinction may be taken between ships and other 

(«) 1 Allt. 228. (ft) 1 Aik. 254. 

(«:) 4 Cnmpb. 146. (./) 2 Rose, 91. 

'*) Abbott on Shi/qring, 154. 
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chattels; for ships generally bear an infinitely greater 
proportion to the repairs done upon them, than other 
chattels delivered into the possession of an artificer; and 
it is a matter of public importance, that they should be 
employed in navigation, rather than rot in a carpenter’s 
dock. Here an additional difficulty arises from one of 
the ship carpenters being likewise a part owner of the 
ship; and it is impossible, under these circumstances, 
to say, that he has a legal lien against himself. 

Cur. adv. vidt. 


The following certificate was afterwards sent to the 
Lord Chancellor. 

This case has been argued before us by counsel, and 
we arc of opinion that Daniel Bren/, John Brad, Samuel 
Brent the younger, and the deceased Samuel Brent , as 
shipwrights, having the said ship the Northumberland 
in tfceir actual possession in their dock at the time of the 
bankruptcy of William Masson , had a lien on the whole 
ship or vessel called the Northumberland. 

C. A 15IJOTT. 

J. Bayi.ky. 

(>. S. IIoUiOYD. 

W. D. Best. 
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Page, Assignee of’ Ehrenstrom, a Bankrupt., 
against Bauer, (a) ; 

\ SSUMPSIT upon promises to the bankrupt be* in assumpsit 
fore his bankruptcy, and also to the assignee s^naTassiguee 
after the bankruptcy. The plaintiff was the provi- ^ n l J“ n k t rupt ' 

sional P lcttde f the 

general issue: 

Held, that the 

fact of the bankrupt’s estate having been assigned by the provisional assignee to the new 
assignees, between the lime of issuing the latitat and the delivery of the declaration, ia 
no ground of nonsuit upon a plea of non assumpsit. Quart', Whether it would have 
been an answer to the action, if specially pleaded ? 

(a) By the 1 & 2 G. 4. c. 16. it is enacted, “ That it shall and may he 
lawful to and for the Judges of this Court, or any three or more of them, 
and they are required, unless prevented by illness, public business, or 
other reasonable cause, to meet at Serjeants' Inn Hall, or at some conve¬ 
nient place in U'cstminster, according to their discretion, on the Tuculny 
Vor.. IV. B h fart- 
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l$‘21i sional assignee appointed under the .5 Geo. 2,c.3P. 

— s. 30. The latitat was sued out during the time that 
against }ie continued assignee; but before the declaration was 
delivered, the new assignees were appointed, and all 
the bankrupt's property duly assigned to them. This 
action was continued by them for the benefit of tin 
creditors. The cause was tried before Best J., at the 
London sittings before last Michaelmas term; and it was 
contended, that as the property of the bankrupt had 
passed from the plaintiff before the declaration, he had 
no cause of action whatever. Best J. was of opinion 
that that was no matter of defence upon the general 
issue, and he directed the jury to find a verdict for the 
plaintiff with liberty for the defendant to move to enter 
a nonsuit; and a rule nisi having been obtained for 
that purpose in last Michaelmas term, 

Gurney and BamesoaU now shewed cause. The fact 
of the bankrupt’s estate having passed to new assignees. 


fortnight, or some subsequent Jay before Easter term then nest ensuing, 
and also on the 20th day of October and the I Oth day of Janiuin / for 
ever hereafter, unless either of the said last-mentioned days shall he a Sion 
day, and then on the following day; and also on some day, to be liy them 
appointed, before every other Easter term, if the time of the circuits shall 
so permit, and to sit on the several days hereinbefore appointed, and so on 
from day to day (Sundays excepted) until the commencement of the term 
next following, for the despatch of all such matters as now are, or, at the end 
of any term preceding the said respective days, hereafter may be depending 
in the said Court, whuther on the crown or plea side thereof, and to hear, 
decide, and pronounce rules, orders, and judgments upon all such matters; 
which rules, orders, and judgments shall be drawn up and entered of 
record, either as of the term last past before the pronouncing thereof, or as 
of the term then next ensuing, as the said Judges shall direct; which said 
meetings of the said Judges shall he called The Sittings before Terra.” 

The Judges of this Court sat at the Sessions’ House, Westminster, from 
Wednesday, A[>ril 25th, until the term, llolroyd J. was absent during 
the first six days, iu consequence of the severe indisposition of his son. 

after 
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after the suing out of the writ, and before the declar¬ 
ation, would not, even if specially pleaded, furnish an 
answer to this action. If it would, the object of the ap¬ 
pointment of a provisional assignee under the 5 Geo. 2. 
c. 30. would be defeated; for by s. 30. the commission¬ 
ers are authorised, “ for the better preserving and 
securing the bankrupt’s estate,” immediately to appoint 
a provisional assignee. Such appointment, however, 
would not tend to the better securing of the bankrupt’s 
estate, if actions commenced by such assignee were 
necessarily to be defeated by the appointment of the 
new assignees. An action commenced for the very 
purpose of saving the statute of limitations might thus 
be defeated. The debt for which such action might be 
commenced cannot be excepted out of the property 
assigned to the new assignees; for the provisional 
assignee is bound by the words of the statute to assign 
to the new assignees all the estate and effects of the 
bankrupt. Ilewit v. Manlcll (a), and Waugh v. Austen (6), 
are authorities to shew that the bankruptcy of the plain¬ 
tiff^ after the commencement of the nction, does not 
abate the suit; yet, in that case, the property is wholly 
divested out of the bankrupt from the time of the act of 
bankruptcy. Admitting, however, that this would be an 
answer to the action, if specially pleaded, it is clear that 
the defendant cannot avail himself of it upon the plea of 
the general issue. It is a settled rule in pleading, that 
matter of defence arising after action brought cannot 
be pleaded in bar of the action generally, Lc Brett v. 
Papillon. (c) In Morgan v. Painter (d), the plaintiff 
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(a) 2 H'ils. S72. (/>) 3 T. R. 457. 

(<-) 4 East, 507. (it) (i T. 11. 2G5. 
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took husband after suing out the writ, and before the 
declaration; and it was held that the defendant eoulcl 
not give the coverture in evidence under the general 
issue, but must plead it in abatement. Here, the pro¬ 
perty of the bankrupt was vested in the plaintiff at the 
time of sning out the latitat; and Wood v. Newton (< 7 ), 
Johnson v. Smith (b), Bridges v. Knap tan (c), and 
Hardipnann v. Whitaker (d), are authorities to shew that 
the issuing of the latitat may be considered as the com¬ 
mencement of the suit. 


Marryat and F. Pollock , contra. The fact of the 
bankrupt’s estate having passetl to the new assignees 
before the delivery of the declaration would undoubt¬ 
edly have been an answer to this action, if specially 
pleaded. Ki linear v. Tarrant (e) is an authority to shew, 
that in scire facias against bail it is competent to the 
defendant to plead in bar against the issuing of execu¬ 
tion, that before the issuing of the writ of alias scire 
facias the plaintiff' became bankrupt, and a commission 
issued against him, on which he was declared a bank¬ 
rupt before the return of the writ, and his effects, debts, 
&c. assigned to the provisional assignee, who, before 
plea pleaded, assigned to the assignee under the com¬ 
mission, who was entitled to sue the defendants, &c. 
The ground of that decision was, that the plaintiff* had 
no property in the subject matter, in respect of which 
the action was brought. It is an authority therefore 
expressly in point, to shew that this action could not be 

(a) 1 lfils. 141. (/) 2 Burr. 950. 

(e) 2 Burr. 96.5. (</) 2 East, 574. ' 

(r) 1.5 Bust, 622. 


sup- 
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supported, if the defendant had pleaded specially that 1821. 
the estate of the bankrupt had passed out of the plain- ^ 
tiff before declaration. Secondly, the defendant may a&unu 
avail himself of this matter of defence upon the general 
issue; for the 5 Geo. 2. c. 30. s. 30. enacts, “ That all 
the estate and effects of -the bankrupt, which shall be 
delivered up or assigned by the provisional assignee, 
shall be, to all intents and purposes, as effectually and 
legally vested in the new assignees as if the first assign¬ 
ment had been made to them by the commissioners.” 

Now, if the assignment had been made in the first in¬ 
stance to the new assignees, the plaintiff would not have 
had any cause of action. This is distinguishable from 
Morgan v. Painter (a), for there the matter insisted on 
was only the subject of a plea in abatement, where the 
defendant gives the plaintiff a better writ; but the matter 
of defence insisted on here shews that the plaintiff had 
no right of action at all. The declaration, too, may be 
considered as the commencement of the action ; for a 
plaintiff may include in his declaration any debt accruing 
after the suing out of the writ, and before the term of 
which the declaration is entitled. The writ is only 
considered as process to bring the defendant into court. 

Abbott C. J. The rule is, that the plaintiff shall 
recover where the general issue is only pleaded, if it 
appear that he had a cause of action at the time of the 
issuing of the writ. There is no special plea upon this 
record. Unless, therefore, the act of parliament which 
has been referred to, makes this case an exception to the 
general rule, the plaintiff is entitled to recover. By the 


(a; G T . Ji . UBJ. 

B b 3 


/> Geo. 



{tgaiiut 

Backiu 


*‘i1cr the olyect of the statute, which was to enable tl 
assignee to obtain the jyossvssion of all the bankrupt 
property, in order to distribute it among the creditor> 
If we were to hold, that the effect of the assignment U 
the new assignees is to defeat an action commenced 
by the provisional assignee, we should thereby in pat l 
defeat the object of the legislature; for a party against 
whom an action is so commenced might thus be en¬ 
abled, before the appointment of the new assignees, to 
remove himself out of the reach of the process of the 
Court. It is unnecessary, however, to say what the 
effect of such a defence would be, if specially pleaded. 

It is sufficient to say, that, under this plea the defendant 
cannot avail himself of this defence. 

Bayley J. There is a privity between the provisional 
assignee and the assignees who are afterwards appointed, 
in the same manner as there is a privity between one 
assignee, who is afterwards removed, and the person 
who is substituted in his place, (a) In this case, it is 
material to consider the situation in which the plaintiff’ 
stood at the time when the action was commenced. Now a 

(n) Dc Cuswn v. Vuu&tuiH . JO JLuu, oi. 

plaintiff 
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plaintiff is at liberty to consider the suing out of the writ 
as the commencement of the action. It is true, that in 
some cases he is entitled so to consider the time when the 
declaration is delivered$ but there is no case in which 
he is compeUed to consider the declaration as the com¬ 
mencement of the action, in opposition to the period of 
time when the writ was sued out. Here then the plain¬ 
tiff had a cause of action vested in him as assignee of the 
bankrupt, at the time when the action was commenced. 
A circumstance afterwards occurs between the issuing of 
the writ and the declaration, which would have taken 
from the plaintiff the right of suing at all, if it had 
happened at an antecedent period. It seems to me, 
however, that that having taken place at a subsequent 
time is no answer to this action upon the plea of the 
general issue. The defendant does not, indeed, deny 
that the assignee of the particular bankrupt has a cause 
of action; but the defence is, that the plaintiff is no 
longer his assignee; and, therefore, by a circumstance 
which has occurred in the course of the suit, there is a 
disability in him to sue. That fact, however, as it ap¬ 
pears to me, ought to have been specially pleaded, and 
cannot be given in evidence under the general issue. I 
cannot distinguish this from the case of a plaintiff who 
has commenced a suit, and afterwards becomes bank¬ 
rupt : his assignee is entitled to continue the suit, in the 
name of the bankrupt; yet, in that case, all his rights 
are vested in the assignee from the time of the act of 
bankruptcy. Unless, however, those facts are specially 
pleaded, the assignees are entitled to continue the suit in 
the name of the bankrupt. It seems to me, therefore, 
upon the same principle, that in this case the right of 
action having been once vested in the first assignee, the 

B b 4 other 
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JS-I. other assignees arc at liberty to go on with the suit, 
~ unless the defendant, by a special plea, insist that the 

aguinst su i t should be carried on in the name of another. I 

15 AUER* 

think, therefore, that this rule should be discharged. 


Best J. At the time of the trial, I was much struck 
with the inconvenience that would frequently arise, if a 
provisional assignee might not maintain and continue 
an action. It is useful to appoint a provisional assignee*, 
cither to protect the property against an extent, or to 
sue a debtor about to remove himself out of the process 
of the Court. I therefore entertain great doubt 
whether the fact of the property of the bankrupt having 
bccu transferred to other assignees, subsequent to the 
commencement of the suit, w*ould be a subject matter 
of defence, if specially pleaded. I am quite clear, how¬ 
ever, that upon this plea of the general issue it is no 
defence; and, therefore, I think that this rule ought to 
be discharged. 

u 

Rule discharged. 


Webster and Another against Seekamp and 

Others. 


a ship-owner A SSUMPSIT by plaintiffs, brass-founders at Liver- 

is liable for ne- ^ 

tressary repairs pool, to recover the amount of their bill for cop- 

by'themaster’s pcring a ship, of which the defendants, who resided at 

word '‘^neces^ Ipswich, were owners. In September, 1819, the vessel 

sary" means 

such as arc fit and proper for the vessel upon her voyage, and such as a prudent owner 
himself, if present, would order. 


.v 


was 
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was at Liverpool , bound on a voyage to Newfoundland 1821. 

and the Mediterranean. The captain of the ship or- * 

1 Webster 

dered the plaintiffs to copper her; and it was proved «gabut 

Seek ami*. 

that, although it was extremely useful to copper vessels 
bound to the Mediterranean , it was not absolutely ne¬ 
cessary, for many vessels went to the Mediterranean 
without being coppered. At the trial, before Best J., 
at the London sittings before Michaelmas term, it was 
contended that the owner of a ship was liable only for 
contracts made by the captain in respect of stores or 
repairs that were absolutely necessary; and, therefore, 
that the defendants in this case were not liable. The 
learned Judge left it to the jury to say whether the 
coppering was useful and proper for a vessel about to 
proceed on a voyage to Newfoundland and the Mediter¬ 
ranean, and whether it were such as a prudent owner 
himself, if present, would have ordered. The jury 
found that it was, and the plaintiff obtained a verdict. 

A rule nisi for a new trial having been obtained, in 
Michaelmas term, 

Gurney and Littledale now shewed cause. The 
owners are liable for any necessary supplies furnished, 
or repairs done by the master’s order, (a) The term 
necessary means what is reasonably fit and proper for 
the occasion. So, also, an infant is liable for neces¬ 
saries, which means such things as are suitable to his 
degree, estate, and condition ; for that is the language 
of the replication to a plea of infancy. 

Princep, contra. The question left to the jury was, 
whether the supplies furnished were such as a prudent 

( a) Abbolt on Hhipjniia, -ltli edit. j>. 1 _’7. 

owner. 
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owner, if present, would have ordered. The true ques¬ 
tion, however, was, whether they were absolutely ne¬ 
cessary; and Carey v. White (a) is an authority to shew 
that the liability of the owner depends upon that fact. 


Abbott C. J. The general rule is, that the master 
may bind his owners for necessary repairs done, or sup¬ 
plies provided for the ship. It was contended at the 
trial that this liability of the owners was confined to 
what was absolutely necessary. I think that rule too 
narrow, for it would be extremely difficult to decide, 
and often impossible, in many cases, what is abso¬ 
lutely necessary. Ifj however, the jury are to enquire 
only what is necessary, there is no better rule to ascer¬ 
tain that, than by considering what a prudent man, if 
present, would do under circumstances in which the 
i^ent, in his absence, is called upon to act. I am of 
opinion, that whatever is fit and proper for the service 
on which a vessel is engaged, whatever the owner of 
that vessel, as a prudent man, would have ordered, if 
present at the time, comes within the meaning of the 
term “ necessary,” as applied to those repairs done or 
things provided for the ship by order of the master, for 
which the owners are liable. I think, therefore, that 
the question in this case was properly left to the jury* 
and that tills rule ought to be discharged. 

Bayley J. The captain of a ship, as agent for the 
owners, has a general authority to act for them. They 
ought not to appoint a man upon whose compliance 
with their orders, and on whose prudence and dis¬ 
ced 5 Brown's 1‘arl. Ca . D'Jb- slbbott on Miippinv, -llh edit. 11!:/. 


crclion 
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crction they cannot rely. The owners are responsible 
lor any thing ordered by him for the ship within the 
scope of his general authority. Now, I think, it is 
within the scope of his authority to order such repairs 
or supplies as it may reasonably be supposed that the 
owners, if they had had an opportunity of deciding for 
themselves, would have ordered; and I, therefore, think 
that this rule should be discharged. 

Best J. I thought, at the time of the trial, and con¬ 
tinue to think, that the rule then contended for was 
much too narrow. It is a rule which can never be en¬ 
forced, and cannot, therefore, be a safe rule to be acted 
upon in cases of this sort. No man can say what is abso¬ 
lutely necessary. If the topmasts were lost, a vessel might 
sail without them, and possibly perform her voyage with 
safety. A topmast might, therefore, be said not to be 
absolutely necessary. Yet no prudent man would pro¬ 
ceed to sea without it. If, therefore, that rule is not 
the proper one, I know no other than that which was left 
to the jury in this case, viz. what repairs were proper or 
necessary. The mode of ascertaining that is to ask wliat 
a prudent owner himself would do if present. The case 
of Carey v. White is very distinguishable from the pre¬ 
sent ; for there, money was supplied to the captain, and 
he had the opportunity of applying it to any purpose 
which he thought proper, which is a very different 
case from that of necessary repairs done to a ship. 
I am, therefore, of opinion that this rule ought to be 
discharged. . 
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Davie against Mitfoud and Others. 


A bankrupt, on A CTION for false imprisonment. Pica, not guilty. 

the day up- il ^ . 1 e J 

pointed for his The plaintiff was duly declared a bankrupt under 

last examin- ... , .“ 

ation before the a commission issued against him m September, 1818 . 
promises to pro- The defendants were commissioners of bankrupt. The 
siiwtfif further qu est i° n was, whether they were justified in committing 
tmie be jiivcn. t j lc defendant to prison under the circumstances of the 

Si'voral :ul- 1 


jourmnentstake ea^e. The cause was tried before Baulcn J., at the Lon- 
place, during a ^ 

period of ten don sittings after Trinity term, 1820. It appeared in 

months, at 

which adjourn- evidence that on the 1 -Ith November, 1818, which was 
lentsanaccount the day appointed for the last examination of the bank- 


in writing to lie 
necessary, in 
order to make 
the discovery 


rupt, questions were put by the commissioners, and 
answers given, as follows: Where is your balance 


required of his s j lee t ? A. I have none prepared. Q. Where is the 

estate and et- 11 


facts; and he 
promises from 
time to time to 
produce the ba¬ 
lance sheet. 
That not being 
produced at the 
last adjourn¬ 
ment, and no 


statement of your property ? A. I have none prepared. 
Q. As this is the day appointed for your last examin¬ 
ation, why are you not prepared with a statement of 
your account ? A. Having committed no act of bank¬ 
ruptcy, I considered that it would not be required, as I 


son*being given had ho P ed for an adjournment. Q. Do you wish this 
producing r it°it meet ' n g to adjourned for a fortnight, that you may 
was held, that prepare a statement of your accounts ? A. 1 beg leave 

the commis- ° 

sioners were to repeat my protest against the validity of this com- 

justified in . . ...... 

committing mission. I cannot be prepared withm the tune nion- 
h, ™cwWc, That tioned; but if the examination is adjourned for a suf- 
cJso? s. i? the ficient period, I am ready to furnish the assignees with 
bound UP to ren- an y information in my power respecting the estate and 

der to the com¬ 


missioners, if requisite, an account in writing of his estate and ellccts. 


eflede. 
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effects, without prejudice; and I will prepare my ac¬ 
counts. In consequence of this there was an adjournment 
of his last examination to the 5th day of December , 1818, 
when he again prayed further time, and stated that he 
would apply himself constantly to the making up and 
balancing of his accounts. On the next and three fol¬ 
lowing adjournments he did not attend, on the alleged 
ground of illness. On the 25th of May, 181.9, the ques¬ 
tion as to the balance-sheet being repeated, he stated that 
he was not then ready, but again promised to prepare 
himself with it; jmd added, that he was not then pre¬ 
pared to make any further disclosure of hfs estate and 
effects, but was ready to answer any questions. On the 
7th June , he stated that he wanted more time to pre¬ 
pare his balance-sheet; and being asked what was 
the amount of the debts due to him ? he answered, “ My 
accounts not being made up, I cannot say ; I think they 
amount to J 0,000/, I cannot say whether they amount 
to 15,000/.; but I think not so much as 20,000/.” The 
meeting was then adjourned to the 6th July, on his 
promising to furnish a full statement of his accounts, 
and a proper balance-sheet, to his assignees, by the 
25th June. On the 6th July he said his balance-sheet 
was not finished, but was in progress; and the meet mg 
was further adjourned to the 10th of August, on his pro¬ 
mising to furnish the balance-sheet to his assignees by 
the 30th of July. On the 10th of August , he said his 
balance-sheet was not yet prepared, and then the fol¬ 
lowing question was put: Have you, since the 30th of 
July, when you failed to fulfil your promise of fur¬ 
nishing the balance-sheet to your assignees, made any 
communication to them on the subject of that balance- 
sheet? A. “ I have not failed in my promise, nor have 

I made 
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I made any communication to any one; my balance- 
sheet not being yet finished, I have not seen it neces¬ 
sary.” Q. Is that the only answer you mean to give 
to that question ? A. “ I have given, and will still 
give every diligence to make up my balance-sheet as 
soon as possible, the accounts being very voluminous, 
and therefore I could not do it before.” Upon this the 
defendant was committed for not giving satisfactory 
answers. The learned Judge was of opinion, at the 
trial, that the defendants were not justified in commit¬ 
ting the bankrupt; he, however, reserved the question 
for the opinion of the Court, whether, under the cir¬ 
cumstances, the commitment was lawful. The jury 
found a verdict for the plaintiff; damages, 200 l. A rule 
nisi for entering a nonsuit having been obtained in last 
Michaelmas term, 

Adolphus and F. Pollock now shewed cause. The de¬ 
fendants were not justified in committing the plaintiff to 
prison under the circumstances of this case. By the 
5 Geo. 2. c. 30. s. 16. the commissioners of bankrupt are 
authorised to commit the bankrupt to prison in three 
cases only, viz. where he refuses to answer, or does not 
answer to the satisfaction of the commissioners, or re¬ 
fuses to sign his examination. Here the ground of 
commitment was, that the bankrupt refused to produce 
a balance-sheet. That is not a case, therefore, within 
the statute; and the defendants were not justified in 
their commitment. It is true that, by s. 4., the bank¬ 
rupt is bound to assist the assignees in making up his 
accounts; but if he refuses so to do, the commissioners 
have no power to commit him. The circumstance of 
the bankrupt, in this case, having promised, from time 

to 
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to time, to prepare a balance-sheet, cannot give to the 
commissioners a power of commitment, which they did 
not otherwise possess; besides, the proposition of a ba¬ 
lance-sheet never 'proceeded from him, but from the 
commissioners. 

Marryat , Gaselee , Montagu , and Wilde, contra. The 
bankrupt was in fact committed in this case for refusing 
to answer questions lawfully put to him, in order to 
obtain a full and true disclosure of his estate and effects, 
within the meaning of 5 Geo. 2. c. 30. By s. 1. he 
is bound to make such full and true disclosure of his 
estate and effects, even without any questions being put to 
him by the commissioners for that purpose. It is clear, 
however, that the commissioners may lawfully put such 
questions to him, and if he does not give satisfactory 
answers, that they may commit. If, therefore, in this 
case the commissioners had asked him, upon interro¬ 
gatories, of what his estate and effects consisted, what 
debts were due to and from him, what his capital ori¬ 
ginally was, and what his expenditure had been, he 
would have been bound to give satisfactory answers to 
such questions. A balance-sheet, in fact, contains a 
statement in writing which would form answers to such 
questions. The bankrupt here, in his examination, re¬ 
presented an account in writing to be absolutely neces¬ 
sary, in order to enable him to give a full disclosure of 
his estate, and he promised, from time to time, to pro¬ 
duce a balance-sheet. The reasons given by him, from 
time to time, for not producing it, are unsatisfactory. 
Stanley Goddard's (a) case is an authority to shew, that 
the bankrupt, having consented to give a balance-sheet, 

(a) This case came on before the Lord Chancellor, in Michaelmas 
term, ls-Jl). 
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is bound to produce it. The bankrupt, therefore, in 
this case, not having given satisfactory answers to the 
question put to him by the commissioners, relative to 
his producing a balance-sheet, in effect, has declined 
to answer questions lawfully put to him by them, re¬ 
lative to the disclosure of his estate and cflects. They 
were, therefore, justified in committing him. The 
statute itself clearly contemplated that the discovery 
of the estate and effects to be given by the bankrupt 
should be in writing: for the fifth section enables 
him to inspect his books, and to take with him two 
persons to make extracts from thence, the better Jo 
enable him to make a full ami true disclosure and 
discovery of his estate and effects; and the sixth section, 
which provides for the case of the bankrupt’s being 
in prison, directs that the assignees shall appoint one 
or more persons to attend him, from time to time, 
and produce to him his books, papers, and writings, 
in order to prepare his last discovery and examination, 
according to the directions before mentioned, a copy 
whereof, viz. (of his last discovery and examination,) 
the assignees shall apply for, and the bankrupt shall 
deliver to them, ton days at least before his last examin¬ 
ation. It is clear, therefore, that in the ease of the 
bankrupt being in prison, be is bound to furnish to the 
assignees an account in writing of his estate and effects; 
and that affords a very strong argument that the dis¬ 
covery required to be made by the first section should 
be in writing. Where, indeed, a bankrupt has been 
concerned in extensive commercial dealings, he can 
hardly make a full and true disclosure of his estate and 
effects, without reducing it into the form of a written 
statement, or, in other words, without producing a ba¬ 
lance- 
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luncoshect; and if the production of a balance-sheet be 
absolutely necessary, in order to enable him to make 
the disclosure of his estate required by the first section, 
he is bound to produce it. It has been the invariable 
practice, for a series of years, to require an account in 
writing from the bankrupt, as appears by the appendix 
to Mr. Great’s Treatise on the Bankrupt Laws, pub¬ 
lished in 17HO, p. 432. 

Abbott C. J. 1 am of opinion that the rule for 
entering a nonsuit must be made absolute. The question 
is not whether a bankrupt is bound generally to deliver 
to the commissioners an account in writing of his estate 
and effects, but whether, under the circumstances of this 
case, it appears, on the whole matter before us, that 
the bankrupt has declined or refused to give answers 
to lawful questions propounded to him by the com¬ 
missioners, with a view to the discovery and disclosure 
of his estate and effects. Upon the whole, I am of opi¬ 
nion, that he has declined to give satisfactory answers to 
such questions. It appears to me, from a careful review 
of all the provisions of the statute of the 5 Geo. 2. c. 30., 
that the legislature contemplated that the bankrupt 
should deliver to the commissioners an account in 
writing of his estate and effects. The statutes before 
the time of James the First arc silent as to any ex¬ 
amination of the bankrupt; but by the 13th of liliz. 
c. 7. s. 2., the persons acting under the Lord Chancel¬ 
lor’s commission had an absolute power over the body 
as well as the estate of the bankrupt, and they could 
therefore exercise that power, to compel him to do all 
that thev should think necessary to obtain knowledge of 

Vol. IV. C e his 
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his estate. By the statute of I James , c. 15. s. 7.» it fs 
made lawful for the commissioners to examine the of¬ 
fender (as he is called) upon interrogatories touching 
his lands, tenements, goods, chattels, debts, &c., as may 
tend to disclose his estate, secret grants, conveyances, 
&c.; and by the next section, they (if he refuses to 
answer) have authority to commit him, until he shall 
better conform himself. Now if the matter had rested 
on that statute alone, it would be difficult to say that he 
was bound to give in a written account, for it imports 
only that he is to answer interrogatories. By the 
5 Geo. 2. c. 30. s. J., which was made for the further 
prevention of frauds committed by bankrupts, he is re¬ 
quired to surrender himself, and submit to be examined, 
and on such his examination, fully and truly to disclose 
and discover all his effects and estate, real and personal, 
and how and in what manner, and to whom and upon 
what consideration, and at what time or limes he has 
disposed of, assigned, or transferred any of his goods, 
wares, merchandizes, monies, or other estate and effects 
(and all books, papers, and writings relating thereunto,) 
of which he was possessed, or in or to which he was 
any ways interested or entitled, or which any person 
had in trust for him, or for his use, at any time before 
or after the issuing of the said commission, or whereby 
such person or his family or families hath or have, or 
may have or expect any profit, benefit, or advantage 
whatsoever. If he makes a wilful concealment, to the 
amount of 20/., then he is guilty of a capital offence. 
Now the words “ disclose and discover’’ import a com¬ 
munication relative to his estate and effects to be made 
by him, without any particular enquiry on the part of 
those to whom he makes the disclosure: and in order 
7 that 
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that the assignees may know that he docs make n full 
and true disclosure, they are authorised, by the fourth 
section, to require him to attend them, to assist them in 
making out the accounts of his estate and effects. The 
object is, that the assignees may not be compelled to 
take blindly such account as he thinks fit to give them, 
but that he shall come to them to make it out in their 
presence, which may be a check on him. The fifth 
section is compulsory on the assignees, and in favour of 
the bankrupt. For by that it is enacted, that the 
bankrupt shall be at liberty to inspect his books, papers, 
and writings, and to bring with him two persons, at. any 
one time, to make such extracts and copies from thence 
as he thinks fit; and this is to be done, the better to 
enable him to make a full and true discovery and dis¬ 
closure of his estate and effects. He has therefore given 
to him the power of examining his own books, in order 
that be may be enabled to make out bis accounts, so as 
to make a full and true discovery and disclosure of his 

af 

estate and effects; and this rather imports that this dis¬ 
closure should be in writing. The sixth section is more 
explicit on tins subject, and provides, that in case 
die bankrupt is in execution, or cannot be brought, be¬ 
fore the commissioners, the commissioners shall from 
time to time attend the bankrupt and take his dis¬ 
covery, and the assignees shall have power and are 
required to appoint one or more persons to attend him 
in prison from time to time, and to produce to him his 
books, papers, and writings, in order to prepare bis 
last discovery and examination, (which words, it is to 
be observed, are thus classed together,) “ according to 
the directions before mentioned ; a copy whereof (dial 
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is, of his last discovery and examination,) the assignees 
of the estate shall apply for; and the bankrupt shall 
deliver the same to them or to their order, ten days at 
least before such last examination. Now it is impos¬ 
sible to understand this section in any other way than 
as saying, that the discovery of the bankrupt’s estate 
should be in writing; for the bankrupt, if in prison, is 
entitled to be attended by one or more persons, who 
are to produce to him his books, in order that, he 
may prepare his last discovery, viz. the discovery of 
his estate, which must be in writing (because the 
assignees are entitled to have a copy of it), and ready 
ten days before lie comes up for his last examination, 
in order to give them an opportunity of considering 
it, and putting such questions as may be thought 
necessary, respecting those items which he may think fit 
to put in that account. The sixteenth section authorises 
the commissioners to examine the bankrupt, as well by 
word of mouth as on interrogatories in writing, touch¬ 
ing all matters relating to his trade, dealings, estate, and 
effects, and to take down, or reduce into writing, the 
answers of verbal examinations of every such bankrupt 
had or taken before them as aforesaid; which examin¬ 
ation, so taken down, or reduced into writing, the party 
examined shall sign and subscribe. And in case any 
such bankrupt shall refuse to answer, or shall not fully 
answer, to the satisfaction of the commissioners, all 
lawful questions put to him by the said commissioners, as 
well by word of mouth as by interrogatories in writing, 
or shall refuse to sign and subscribe his examination, 
so taken or reduced into writing as aforesaid, (not having 
a reasonable objection either to the wording thereof 


or 
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or otherwise to be allowed by the commissioners,) they 
may commit him. That section contains thespecific power 
of examination, together with the authority to com¬ 
mit, if satisfactory answers are not made to such lawful 
questions as may be propounded to him. This I think 
is a summary view of all those provisions of the statute 
that relate to .the subject now before the court. Taking 
the whole together, it seems to me clear that the legisla¬ 
ture does contemplate that the bankrupt shall furnish to 
the commissioners some written disclosure or discovery 
of his estate and effects; and the uniform practice has 
been conformable to this construction of the statute. 
For it appears by Mr. Green's treatise on the Bankrupt 
Laws, that it has been usual for the bankrupt to give in, 
at his last examination, sonic written account of his 
estate anti effects. That which is called the balance- 
sheet contains only the summary of his estate and 
effects, specifying what debts are due from him, what 
ellects he then possesses, in addition to debts which are 
due to him, what he has expended, what liis capital was, 
how that has been laid out so as to account for the 
reason of his becoming a bankrupt. All these matters 
are exceedingly important, with the view to the certi¬ 
ficate which is afterwards to be granted to him. The 
question then is, whether this bankrupt has not declined 
to answer questions lawfully put to him respecting the 
account in writing, which he was bound to deliver. It 
appears in this case, that on the examination of the 
14th November , the bankrupt was askeil by the com¬ 
missioners, “ Where is your balance-sheet?” in other 
words: You have come to pass your last examination, 
arc you prepared with an account in writing of your 
estate and effects ? The answer is, “ I have none pre- 

C c 3 pared.” 
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1321. pared.”— “ Where is the statement of your property ?” 
, (which is the same thing as the balance-sheet.)—“Have 

"gainst you not got it ?” — “ No.” — “Why not ?”— A. “ Having 

committed no act of bankruptcy, I think I am not bound 
to prepare it.” — Q. “ Do you wish this meeting to be 
adjourned for a fortnight, that you may prepare a state¬ 
ment of your accounts?” — A. “ I beg leave to repeat 
my protest against the validity of this commission: I 
cannot be prepared within the term mentioned ; but if 
the examination is adjourned for a sufficient period, 1 
am ready to furnish the assignees with any information 
in my power respecting the estate and effects without 
prejudice, and will prepare my account.” Now the 
allegation that lie was not prepared, because he intended 
to dispute the commission, is no reason for not making 
a disclosure of his estate and effects. If there be good 
reason for disputing a commission, or for suspending a 
disclosure and discovery, until the validity of the com¬ 
mission shall have been tried, the authority of the great 
seal would, on proper application, be exercised for that 
purpose. The bankrupt, however, adopts the balance- 
sheet, as the best mode giving the account required 
of his estate and effects ; for he promises to prepare it, if 
time be given. Then time is given to him. On the 
5th December, a second examination takes place ; and he 
is asked if he has got a statement in writing; but he says, 
he is not prepared to make a full disclosure, and prays 
time till the 5th of January next, within which time he 
binds himself to make up the accounts. Time is given 
till the loth of August. At each meeting the enquiry is 
made, “ Are you ready with that account in writing 

which you have originally said you would give us, and 

# 

which by law you certainly ought to give us, unless you 

have 
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have reasonable excuse?” He is not ready. Some 
questions are put to him as to his estate. He is asked, 
“ Do you know whether your debts or your credits are 
10,000/. or 15,000/.?”—“ I really cannot tell, without the 
account in writing.” When questions are put to draw 
from him answers as to his estate ami effects, he answers, 
he cannot tell without the account in writing, which he 
had before promised to make out as the most convenient 
manner of making that disclosure which the law re¬ 
quires. From time to time, frivolous excuses are made ; 
and in the whole interval not one single step is taken 
by the bankrupt towards the accomplishment of that 
object, which he had originally said he would accom¬ 
plish, which the legislature manifestly intended should be 
obtained from a bankrupt, and which the ordinary prac¬ 
tice required. I view the whole, considering it only as 
one examination. I am clearly of opinion, that the 
bankrupt has refused and declined to give answers to 
those lawful questions that were propounded to him by 
the commissioners, in order to obtain a disclosure and 
discovery of his estate and effects. I think, therefore, 
that the defendants were justified in committing him, 
and that the rule for a nonsuit should be made absolute 


1821. 
Da vi* 
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Bavi.ey J. The original impression on my mind in 
this case was, that the commissioners had exceeded 
their authority, in requiring a balance-sheet from the 
bankrupt, and that continued to be my opinion, until 
a very late period of the argument. But now that my 
attention has been fully called to the different clauses of 
the 5th Geo. 2. c. 30., I am satisfied that the commis¬ 
sioners, in this case, have required no more from the 
bankrupt than they were warranted in doing, and that 
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the bankrupt hos declined to answer questions law¬ 
fully put to him. The first clause of the 5th Geo. 
directs, “ that the bankrupt shall fully and truly dis¬ 
close and discover all his estate and eflecls, real and 
personal;” and on his examination, he is to deliver 
up his books and writings. That clause is, however, 
perfectly silent as to the question whether there is to be 
a discovery or disclosure in writing made by the bank¬ 
rupt. The sixth section provides for the case where 
the bankrupt has not access to his own books, and di¬ 
rects that those books shall be carried to him ; and that 
“ in that case lie shall prepare his last discovery and 
examination, according to the directions before men¬ 
tioned.” Now there are no directions before men¬ 


tioned, except as to the discovery and disclosure ex¬ 
pressly pointed out and provided for by the first section. 
The sixth section then proceeds, “ a copy whereof*’ 
(that is, of that last discovery and examination, accord¬ 
ing to the direction before mentioned,) “ the assignees of 
the estate shall apply for, and the bankrupt shall tie- 
liver to them, or their order, ten days at least belt)re his 
last examination.” If the bankrupt is therefore in cus¬ 
tody, and if the books are carried to him, under the 
provisions of the sixth section, he is bound to make a 
discovery and disclosure of his estate, in order that he 
may be able to furnish a copy of that discovery, for his 
examination ; and for that purpose, it is quite clear that 
it must be in writing; and that raises a very strong argu¬ 
ment, that, under the first section, the disclosure and 
discovery which lie is to supply to the commissioners is 
also to be in writing. For the purposes of this case, it 
is not necessary to lay down, as a general rule, that the 
bankrupt shall in ail cases be compelled to make such 

di, - 
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disclosure and discovery in writing, because here the 
bankrupt himself from time to time, describes that 
mode of proceeding as necessary, for the purpose of 
making his disclosure and discovery. He therefore ac¬ 
cedes to the application for a disclosure and discovery 
in that way, as being the mode best adapted to the pur¬ 
pose. Supposing, however, that the commissioners have 
not strictly a right to insist upon a discovery in writing, 
and that the bankrupt might refuse to furnish it; then 
lie must give such a disclosure and discovery as, under 
all the circumstances, he may be capable of giving; and 
if he gives it by word of mouth, it must, at all events, 
be as complete and full a disclosure as if it had been in 
writing. He is bound, under the first section, to pre¬ 
pare himself, at the time when the commissioners are 
to meet, to make a full disclosure; and if he cannot 
do that without writing, then it must be done in writing. 
It occurred to me at one period, that it might be a 
hardship on a bankrupt to force him from time to 
time to be going through a very long and laborious in¬ 
vestigation, when he might not have the means of sup¬ 
porting himself during the intermediate period of time. 
And if an extraordinary case of that description were to 
occur, I have no doubt but that the commissioners (if 
the assignees refused the bankrupt the means of sub¬ 
sistence) would think that a reasonable excuse for the 
disclosure not having been made at any of the periods 
appointed for that purpose, and would from time to 
time enlarge the period, until the assignees and creditors 
should consent to furnish the means of subsistence to 
the bankrupt in that intermediate time. That observ¬ 
ation gets rid of a dilliculty which once pressed on my 
mind. It seems to me, that it is the dulv of the bank- 
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rupt, before the period of time fixed for his last examine 
ation, to put himself in a situation to disclose every thing 
which the first section of the act requires ; and that if it 
be essential that he should have written documents, in 
order fully to do so, he should get those written docu¬ 
ments prepared. Since the passing of the statute, the 
uniform practice has been, at the last examination, for 
the commissioners to ask the bankrupt for a balance- 
sheet, or, in other words, for a discovery ami disclosure 
in writing of his estate and effects. When the com¬ 
missioners, at the first meeting, asked the bankrupt for 
his balance-sheet, if be had refused to give a written 
account, they might have called upon him then to make 
the same disclosure which a balance-sheet would exhibit. 
They might have asked him of what his estate consisted, 
how he had disposed of all the property which he pos¬ 
sessed before the bankruptcy, and what debts were due 
to and from him ; and they might then have reduced 
these answers into writing. Instead of that, however, 
the bankrupt agrees to prepare a balance-sheet; and in 
many of his answers, describes an account in writing 
as absolutely necessary to make a full and true disclosure 
of his estate; for he says he cannot tell how much his 
debts or credits are, till his accounts are made up. I think, 
therefore, that the non-production of a balance-sheet, 
after so many adjournments of the last examination, and 
after he had frequently promised to prepare one, was, iu 
fact, declining to answer what his estate and effects were. 

If the bankrupt had refused to answer the questions. 

Of what do your estate and effects consist ? how do you 
account for the amount of your debts? what is due to you ? 
what is due from you ? I should have had no cldubt that 
he would have refused to answer questions lawfully put to 

him, 
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him, within the 16th section of the 5 Geo. 2. c. 30. I 
think his neglect to produce the balance-sheet is sub¬ 
stantially the same as if he had refused to answer those 
questions. On that ground, therefore, I think that the 
commissioners were justified in committing him, and 
that judgment of nonsuit ought to be entered. 

Best J. It is not necessary for us in this case to 
decide whether commissioners have a right to require a 
balance-sheet, because it is clear from Goddard' s case, 
that if the bankrupt chooses to submit to this as a mode 
of examination, when once he has so submitted, he must 
conform to it. Now I am quite clear, on looking at the 
evidence, that he did submit himself to this mode of exa¬ 
mination ; for he states, “ If you will give me till such a 
time, I will prepare my balance-sheet.” In consequence 
of his giving that answer, the commissioners might avoid 
putting certain questions which would have been put if 
he had not chosen to give an answer in writing instead 
of an answer by parol. I am of opinion, therefore, 
that whether the commissioners had authority or not, 
under this act of parliament, to require a balance-sheet, 
as this man has consented to furnish a balance-sheet, he 
was bound to do it: and that not having given a 
satisfactory reason for his neglecting to do so, the de¬ 
fendants wore justified in committing him. Looking at 
all the provisions of the 5 Geo. 2. c. 30., and the con¬ 
stant practice which has prevailed from the time of 
passing that act to the present, I have no doubt that 
where it is fit, from the nature of the concerns of the 
bankrupt, that a balance-sheet should be produced, the 
commissioners may require it. The statute of James 
authorizes the commissioners to examine the bankrupt 


1821. 

Davie 

against 

Mitfcrd. 


upon 



372 


CASES in EASTElt TERM 




Davie 

against 

jMxtford. 


upon interrogatories touching his lands, &c. and such 
other things as may tend to disclose his estate. That 
imports examination by question and answer. But the 
statute of the 5 Geo. 2. c. 30. s. 1. goes much further, 
and compels the bankrupt to submit to be examined, 
and upon such his examination fully and truly to disclose 
and discover all his estate and effects. By that section of 
the statute, therefore, the bankrupt is bound to make this 
discovery, whether any questions are put to him in that 
respect or not; and if that full and true disclosure 
cannot be made without writing, he is bound to furnish it 
in writing, and the commissioners are bound to require it. 
The uniform practice certainly has been to require such 
a balance-sheet of the bankrupt ; and it appears to me 
that such practice is well warranted by the sound con¬ 
struction of this act of parliament; for by section l th 
the bankrupt is to attend, in order to assist the assignee 
in making out the account of his estate. By the 5th 
section he is authorized to inspect his books, and to 
take two persons with him to make such extracts and 
copies as he shall think fit, the better to enable him to 
make a full and true discovery and disclosure of his 
estate and effects. Now the circumstance of his bein'? 

O 

authorized to make extracts and copies from his books, 
&c. rather imports that the disclosure afterwards to l>e 
made should be in writing. The 6th section, however, 
almost puts it beyond all doubt, that such extracts and 
copies taken from his books are allowed him for the 
express purpose of making a full and true disclosure of 
his estate and effects in writing; for it provides, that in 
case the bankrupt be in prison, the assignees shall 
appoint one or more persons to attend the bankrupt 
from time to time, and to produce to him his books, 

papers. 
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p ipers, and writings, in order to prepare his last dis¬ 
covery and examination, according to the directions 
before mentioned; a copy whereof the assignees shall 
apply for, and the bankrupt shall deliver to them ten 
days at least before his last examination. Now it is 
clear, therefore, that the discovery required by this 
section must be in writing, for if not, how could any 
copy of it be made ? The first section, indeed, does not 
in express terms require the discovery then mentioned 
to be in writing. It seems to me, however, that under 
that section the commissioners may, in their discretion, 
require the bankrupt to make such discovery in writing 
or by parol, according to the circumstances of each 
particular case. Upon the whole, I am of opinion 
that the bankrupt’s neglect to produce a balance-sheet 
is substantially a refusal to give answers to questions 
lawfully put to him by the commissioners relating to 
the discovery of his estate and effects, and that the 
defendants were therefore justified in committing him, 
and, consequently, that this rule for entering a nonsuit 
must be made absolute. 

Rule absolute, (a) 
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Jell against Douglas. 

In assumpsit l>v A SSUMSIT for goods sold and delivered hi) Jt'll to 

one of two sur- il . , . ... , . *. .1 . ■ ! 

vivingpartners, the dclendant. Plea, general issue. At tnc tnal, 

plaintiff being before Abbott C. J., at the last summer assizes for tin* 
ner'mmst be^" count . v Knit, the proof was, that tin 1 goods were sold 
stated in the to t ], e f ] e f c .j U ] an t by the plainti/f and his son, who were 

declaration; * 1 

and tberefoie a j n partnership 
count for goods * ‘ 

sold by b im to mencement of this action 
the defendant 

is not supported was a variance, inasmuch as the contract stated in the 
the'goods 1 were declaration was with the plaintiff alone; whereas that 
plaiutdVandbis given in evidence was with the plaintifl‘ and another, 
deteasfdpait JMoff f, J. reserved the point, and directed the jury to 
find a verdict for the plaintiff with liberty to the de¬ 
fendant to move to enter a nonsuit. A rule nisi for 
that purpose having been obtained in Iasi Mich a cl mas 
term, 


The son had died before the coin- 
It was contended that this 


Marn/at and Chi/ti/ new shewed cause. This is no 
variance; for the material allegations in the declaration 
are proved. It is true that the defendant is indebted to 
the plaintiff alone for goods sold and delivered by him. 
They are not alleged to be the goods of the plaintiff, 
but merely that they were sold bi/ him. Slipper v. St id- 
stone (a) is an authority to shew, that a debt due to the 
defendant, as surviving partner, may be set off against 
a demand on him in his own right; and they referred to 
the note of Mr. Serjt. Hit Hams to Cahhctl v. Vaughan (IA, 

(V .5 T. n. 493. m I SannJ. '.>91 £ . 
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to shew that the law upon this subject was at least con- 1821. 
shlered by him as very doubtful. jm 

against 

DauGt.AH. 

Abbott C. J. It is a well-established rule, that 
where two persons are joint-sellers of goods, they must 
both join in an action brought to recover the price. It 
•vas decided in Richards v. Heather (a), that a party may 
maintain an action against a surviving partner without 
describing him as such; and the reason of that decision 
was this, that if the partners had been alive, and one 
only was sued, that circumstance could only be taken 
advantage of by plea in abatement, and was no defence 
upon the general issue. But if one of two joint-con¬ 
tractors sue, both being alive, that is a variance, and a 
good defence upon the general issue. It seems, therefore, 
to be reasonable, that where a surviving joint-contractor 
sues, the fact of his being survivor should appear in the 
declaration. In a note to Webber v. Tivill (b) 3 Mr. Serjt. 

Williams lays it down, that it is necessary that all the 
persons with whom a contract has been made, if living, 
should join in the action, and if any of them are dead, 
that fact should be stated. From my own experience 1 
can say, that that has been the general practice, and I 
think it ought not to have been departed from in this 
instance. The rule for a nonsuit must be made ab¬ 
solute. 

Rule absolute. 

Gurney and Cotnyn were to have argued in support of 
the rule. 


(/i) 1 II.$ A. 2!). 


(A; 2 SaunJ. 121. n. 1. 
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Entries in a H^HIS was an action of trespass, brought by the plain- 

steward’s book X c 

above thirty tiff, as lord of the manor ot Llanxvest, ior tres- 

comiiig from' passes committed on the wastes of that manor, which ho 

tody^aread- " claimed as lord. The defendant set up title in Mrs. 

dence^without* Eifhmy wlio was the owner of four tenements in the 


The plaintiff obtained a verdict. At the trial, 
the books of the stewards of the 


proving the mano ,. 
hand-writing of 

the steward. before Richardson J. 

St'mblc, that 

the rule extends manor were produced, from the year 1713 to 1787, and 
to all written 

documents entries therein, of receipts of rent, read in evidence on 

coming from . 

the proper cus- the part or the plaintiff. 1 hey were produced by the 

t<>d ® then steward of Sir IVatkin Williams Wynne. It was con¬ 


tended, on the part of the defendant, that in order to 


make the entries in the steward’s book of the year 1787 
admissible evidence, his hand-writing should be proved. 
Richardson J. overruled the objection, on the ground that 
it appeared to come from the proper custody, and was 
more than thirty years old. A rule nisi for a new trial 
having been obtained in last Michaelmas term, on the 
objection taken at the trial, the Court called upon 


Jervis and Chitiy to support the rule. They con¬ 
tended that the entries in the steward’s books were not 
admissible evidence without proof of his hand-writing, 
and the fact that he was dead. In the case of deeds, 
indeed, the circumstance of their being thirty years old 
dispenses with the necessity of proof of their execution, 
but that rule does not extend to other written do¬ 
cuments. 


Per 
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Per Curiam . The rule is not confined to deeds or 1821 . 
wills, but extends to letters and other written docu- 

WVN 

ments coming from the proper custody. It is founded r ^ ninst 
on the antiquity of the instrument, and the great diffi¬ 
culty, nay, impossibility of proving the hand-writing of 
the party after such a lapse of time, (a) 

Rule discharged. 

(a) See Rex v. Rytan, 5 l\ R. 259. Fry v. Wood, Selw. X. 2’. 555. 

Dean and Chapter of Ely v. Stewart, 2 Atbyns, 44. 


Atkins against Palmer. 


'J'HIS cause was tried before Abbott C. J. at the a commission 
London sittings after last Trinity term. The only „tf on or wi™ m 
question was, whether a commission issued out of the robrTcountrv" 
Court of Chancery to examine witnesses at Leghorn du ' ect< ; d , thc 
had been properly executed, so as to make the de- to . cxa,I,im ' tht ‘ 

*■ 1 * witnesses on 

positions admissible evidence on the part of the plaintiff, interrogatories, 

and to reduce 

It appeared by the commission, that the commissioners the examina- 

, . . tiotis into writ- 

were authorised to examine witnesses upon mterroga- mg in the r.»- 

• -i t , , . , , g/ish language, 

tones, and to take such their examinations, and reduce nn( i scn ,t t | )e 
them into writing in the English language on parch- Xi'^aiulTo 
ment, and then to send the same to England, with a swcar “ n 
certificate in what manner the oath was administered to p»* the deposi- 

tions ot siu*h 

such witnesses who could not speak or understand the witnesses as did. 

not understand 

English language, and power was given to them to the English 

. language. It 

swear an interpreter, well and truly to interpret the appeared by the 

return that the 

depositions, in the first instance, were reduced into writing in the foreign language, and 
translated by the interpreter into the English language within an interval of six weeks; 
Held, that the commission was well executed hv the commissioners returning the depo¬ 
sitions so translated into the English language. 


Vol. IV. 
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oath and interrogatories which should be administered 
and exhibited by either party to such witnesses who did 
not understand the English language, out of the English 
into the language of such witnesses, and also to inter¬ 
pret their respective depositions taken to the said 
interrogatories, out of the language of such witnesses 
into the English language. The depositions were 
returned in the English language as well as the cer¬ 
tificate, on oath of the interpreter that lie was ac¬ 
quainted with the idioms of the English and Lillian 
languages, and that he had faithfully interpreted to the 
witnesses the interrogatories and cross interrogatories, 
and that he had made a true and faithful translation of 
their depositions from the Italian originals duly signed 
by the respective witnesses, which he had carefully and 
faithfully engrossed on the parchment containing the 
depositions, and that he had also truly and faithfully 
interpreted the oath administered to the witnesses. It 
appeared by the return that the depositions were taken 
on the 20th September , IS ID, and the certificate of the 
interpreter, which was annexed to and returned as part 
of the return to the commission, was dated the 7th 
November, 1819. It was objected at the trial that these 
depositions were not admissible in evidence, inasmuch 
as the commission did not appear to bo well executed, 
for the original depositions were not reduced into 
writing in the English language, but a translation from 
them was made six weeks after they were taken. 
Abbott C. J. held the evidence to be admissible, but 
gave the defendant leave to move to enter a nonsuit if 
the Court should be of a different opinion, anti a rule 
nisi for that purpose having been obtained in last 
Mishadmcts term, 


Martyat 
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Marryat and Adams now shewed cause. The com¬ 
missioners were selected by the respective parties, and 
were present as tlieir agents at the time the depositions 
were reduced into writing, and at that time might have 
objected to the mode of proceeding. The parties 
therefore, by their agents having acquiesced in it, it 
is now too late to make the objection. The mode 
adopted in this case is in conformity with the gene¬ 
ral practice. The party at all events ought to have 
applied to the Court of Chancery to suppress the depo¬ 
sitions. 

The Solicitor-General , Gurney and Campbell contra. 

This commission was not well executed. The examin¬ 
ation of the witnesses ought to have been interpreted 
at the time it was taken. Here the depositions were 
translated into the English language six weeks after 
they were taken. The commission directed that the 
examinations should be reduced into writing in the 
English language, whereas they were taken in the 
Italian. By the commission, it was directed that the 
interrogatories and depositions should be interpreted, 
which means that the oral statement should be rendered 
into the English language at the time it was taken. In 
this case it was rendered into the English language 
from a written paper six weeks afterwards, which is a 
mere translation. 

Abbott C. J. The question before the Court is, 
whether it appears by the return to the commission, 
that the commissioners have duly executed it. They 
are persons appointed by the Court of Chancery in 

D d 2 con- 
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1821# consequence of a selection made by the litigant parties, 
and we are to presume that they have discharged their 
agaimt duty, if by reasonable interpretation wc can do so. We 
are not to look out critically for objections, nor are 
we blindly to give credit to all they have done, but we are 
to sec whether they have substantially discharged their 
duty. The commission in the first place directs them 
to take the examinations and reduce them into writing 
in the English language on parchment, and to send 
them to the Court of Chancery. Now that cannot be 
understood to mean that they arc to send the identical 
paper or parchment on whifch they make their minutes, 
because the witnesses may occasionally make corrections 
in their testimony. The examinations would necessarily 
be first taken in a rough manner, and would afterwards be 
fairly copied out. The commission then makes a dis¬ 
tinction between English and foreign witnesses, for as to 
the latter, the commissioners are directed to swear an 
interpreter, well and truly to interpret the oaths and 
interrogatories administered and exhibited by cither 
party to the witnesses who do not understand the 
English language, out of the English language into the 
language of the witness, and to interpret their respective 
depositions out of the language in which they arc made 
into the English language. It is not denied that the 
interpreter was so sworn, neither is it suggested that 
he lias not fairly translated what the witnesses deposed, 
but the objection is, that it appears by the certificate of 
the .interpreter, that the translation was made six weeks 
after the commission was taken, and that we are to 
collect from thence, that he did not translate the 
answers of the witnesses as the examinations w ent on, 

but 



in the Second Year of GEORGE IV. 381 


but that lie took down the original depositions in the 
Italian language, and afterwards translated them into the 
English language, and sent them here. Supposing how¬ 
ever, that the commissioners understood the language 
in which the witnesses were examined, (which we must 
presume they did,) and that they were satisfied that what 
was said in Italian was faithfully taken down, I do 
not see that any thing more was required of them than 
to leave it to the interpreter afterwards to render upon 
oath the depositions into English, which he appears to 
have done. I think therefore, that the commission has 
been well executed, and consequently that this rule 
ought to be discharged. 


1821. 

Atkin* 

again# 

Palhu. 


B.wley .1. 1 am of the same opinion. The com¬ 

mission does not appear to me absolutely to require that 
the depositions of the witnesses should be translated at 
the time they are taken. The commissioners may 
require that to be done if they think fit; but they are 
not bound so to do. It must be recollected here, too, 
that the commissioners arc selected by the litigant 
parties, and by adopting the translation returned, the 
commissioner selected by the defendant says, that he is 
satisfied with that as the true translation of the de¬ 
positions made by the witnesses. 

Best J. concurred. 

Rule' discharged. 


Dd 3 
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Pulling and Others, Assignees of Lavers, a 
Bankrupt, against Tucker. 


A fraudulent A CTION by the plaintiffs, assignees of Lavers, a bank- 
made volunta- rupt, for money had and received. At the trial be- 
rily by a trader, f ore }Vood Baron, at the Devon Spring assizes, 1820, the 

in order to give 

a preference to question was, whether, on the 18th of December , 181G, 

particular per¬ 
sons to the pro- when the money sought to be recovered was paid to the 

general°ere du defendant by the bankrupt, the latter had committed 

ofb'ankrupu-y , an act of bankruptcy? The defendant was then the 

bankruptsub- solicitor of the bankrupt. It appeared that from June, 

tfnucd to carry * *8 to January, 1817, the bankrupt was in insolvent 

on his trade for circumstances. A deed, of the 13th December, 1S1G, 
three years, at 

prepared by the defendant, was produced on the part 
of the plaintiff which recited that Thomas Lavers had 
agreed to advance the bankrupt 300/., IVilliam Lavers 
had agreed to lend him 700/., and one Craven 500/., 
and the advance of these sums of money, and the re- 


the end of 
which time a 
commission 
issued. 


ceipt of them by the bankrupt was declared by the 
deed to have taken place at the time of the execution 
thereof, and a receipt for those sums was indorsed on 
the back, signed by the bankrupt and witnessed by 
the defendant’s clerks. The deed then purported to 
convey the bankrupt’s equity of redemption in several 
premises therein mentioned, in order thereby to secure 
the several sums so stated to have been advanced, 


and such further sums as then were or should there¬ 


after become due to the parties, and the premises were 
charged with such demands accordingly; and the deed 
contained several provisoes and covenants for the pur¬ 


pose 
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p.' se of making such charge effectual. The bankrupt 
continued to carry on his trade until the 27th September, 
1819, when the commission issued. This deed was 
found by the messenger to the commission among the 
bankrupt’s papers. Crunch , one of the persons named 
in the deed, was called as a witness, and stated, that 
though he was a creditor for 500/., the deed had been 
prepared without his knowledge, and that the first time he 
heard of it was at a meeting of the commissioners after the 
bankruptcy. The subscribing witness proved that he saw 
no money paid at the time when the deed was executed. 
The Lavers mentioned in the deed were brothers of the 
bankrupt. The learned Judge left it to the jury, whether 
the deed of the 13th of December, 1816, was not a fraud¬ 
ulent conveyance, voluntarily made by the bankrupt, in 
order to give a preference to particular persons, to the 
prejudice of his general creditors: if they thought it 
was, then the learned Judge was of opinion that it was 
an act of bankruptcy, and would entitle the plaintiffs, as 
assignees, to recover. The jury found for the plaintiffs. 
A rule nisi for a new trial having been obtained in last 
Easier term, the Court now called upon 

Moore, Adam , and Bayhj, in support of the rule. In 
order to make a conveyance of part of a man’s property 
an act of bankruptcy, it must have been made in con¬ 
templation of bankruptcy. Jacob v. Shepherd, (a) Now 
iu this case there is no evidence that the bankrupt 
contemplated bankruptcy at the time when he exe¬ 
cuted this deed. He continued in trade for three years 
afterwards, and the money stated in the deed to have 
been advanced by his brothers may have been for the 

(«) I Burr. 478. 

D d 4 very 
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Fn.uKtt 

against 

Tuck**, 


very purpose of enabling him to can y on trade, and 
so to avoid bankruptcy. If this be an act of bankruptcy, 
every trader who mortgages his real estate commits 
jm act of bankruptcy. Secondly, The deed here had 
never been delivered to the parties who were interested 
in it; they, therefore, could derive no benefit whatever 
from it. The bankrupt may have kept it in his possession 
for the purpose of raising money as his occasions might 
require. It may, therefore, be considered in the nature 
of an escrow. If this is field to be an act of bank¬ 
ruptcy, it will be in the power of every bankrupt in fu¬ 
ture, bv executing a private deed, and keeping it in 
his custody, to produce it afterwards, and use it as an 
act of bankruptcy, having relation back to the time of 
execution. 


Abbott C. J. I am of opinion, on the authority of the 
case of Morgan v. Horseman that this question was 
properly left to the jury. In that case it was held, that 
a deed, whereby a debtor, being pressed, conveyed estates 
in trust to sell and to pay the pressing creditor, with a 
further trust to pay his debts to certain relatives, in 
order to give them an undue preference in contempla¬ 
tion of bankruptcy, was an act of bankruptcy. It is 
true that in that case it was expressly stated, that the 
deed was executed in contemplation of bankruptcy; 
but Mansfield C. J. lays no stress on that circumstance, 
for he expressly says, that “ a conveyance, either of all 
or part of a man’s property, in favour of fewer than all 
his creditors, is an act of bankruptcy; because it is the 
means whereby the creditors may be defeated or de- 

(a) o Tewnt. 2*11. 


layed.” 
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layed.” The question, therefore, in such a case, is, 
whether the deed be voluntarily made by the bankrupt, 
in order to give a preference to particular creditors, to 
the prejudice of his general creditors. That was the 
very question submitted to the jury by the learned Judge 
in the present case. Indeed, if it were material that 
the deed should have been executed in contemplation of 
bankruptcy, there is very strong evidence to shew that 
it was so done in this case; for the bankrupt being in 
insolvent circumstances, conveys his real estate to cer¬ 
tain persons as a security for debts then due, or any 
other debts which might accrue due. Such a deed, 
{riven under such circumstances, would make bank- 
ruptcy inevitable, and a man must be supposed to con¬ 
template the consequence of his own acts. I think, 
therefore, if the case were to go down to a new trial, 
the jury would, upon this evidence, be compelled to find 
the same verdict. 

Bayeey J. concurred. 

Best J. By'the first of James 1. c. 15. it is enacted, 
that every trader who shall make, or cause to be made, 
any fraudulent grant or conveyance of his lands, goods, 
or chattels, to the intent, or whereby his creditors may 
hr defeated or delayed for the recovery of llicir just and 
true debts,' shall be adjudged a bankrupt. The statute 
docs not, therefore, require that the conveyance should 
be made in contemplation of bankruptcy; but it is suf¬ 
ficient if it be such whereby the creditors may be de¬ 
layed. Now’, in this case, the deed was executed in fa¬ 
vour of two of the bankrupt’s brothers, and of Crunch , 
who, though a creditor, did not know of the existence 

of 
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against 

Tucker. 


of the deed until after the bankruptcy. As far, there¬ 
fore, as he was concerned, it was a voluntary convey¬ 
ance, giving him a preference over the other creditors. 
It was proved that no money was actually advanced at 
the time of the execution of the deed. The bankrupt’s 
brothers could, therefore, only be his creditors for a 
former debt; and if so, the effect of this deed was to give 
them an undue preference. That was, however, a ques¬ 
tion for the jury; and I think it was most properly sub¬ 
mitted to them to consider whether the effect of the 
deed was to give a preference to particular persons, to 
the prejudice of the general creditors. if that was the 
effect of the deed, the creditors mfoht thereby be tie- 
Iayed; and it therefore constituted an act of bank¬ 
ruptcy within the meaning of the statute of James. It 
has been further objected, that inasmuch as this deed 
remained in the possession of the bankrupt, it might be 
considered as an escrow. It appears, however, upon 
the evidence, that it was executed as a deed; and, there¬ 
fore, I am of opinion that it cannot be considered as 
an escrow. 

Rule discharged. 


Pell Serjt., Gasclec, and Wilde , were to have argued 
against the rule. 
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Parker and Others against Palmjsr. 

DECLARATION stated, that defendant bargained Declaration 

for and bought of the plaintiffs; and the plaintiffs, 

at the request of the defendant, sold to the defendant a bought of pkin- 

certain quantity, viz. 1826 bags of East India rice, at tiffs a quantity 

the rate of 13$. 6d. for each and every hundred pounds’ according to 

the conditions 

weight thereof, according to the conditions of sale of the of sale of the 

. , , /. Company, 

East India Company, prompt in three months, deposit to be put up at 
10/. per cent., to be put up at the next East India company’s * 
Company’s sale by the proprietors, if required, and in proprietors, if 
consideration of the premises and that plaintiff;, at the ^rtahi° 
request of the defendant, had undertaken and faithfully tl,crc Incutlu “- 

* ed. The proof 

promised to deliver to the defendant the rice, upon the was, that, be- 

sides these con- 

tenns and conditions aforesaid, when they should be ditions, the 

requested ; the defendant undertook to accept the rice per sample, 

of plaintiffs, and to pay them for the same. Breach, ” ke va * 

that the defendant, although requested, and although the ^ple” «<«. 
time for the defendant to have accepted and paid for the l, . ein o^ dcscrip- 

1 turn of the com- 

l'ice, upon the terms and conditions aforesaid, had long modity sold, but 

a collateral en- 

since elapsed, had not accepted the same. Counts for gagement that 

goods sold and delivered, goods bargained and sold, particular qua- 

Plca, non assumpsit. ll % ie rk . e did 

At the trial before Abbott C. J., at the London sittings ™* h c<t ’" es P ond 

after last Michaelmas term, it appeared that the plain- sam P ,e ; but 

the defendant, 

tiffs, merchants in London , had employed Eubuisson after seeing 

fresh samples 

and Co., brokers, to sell a quantity of East India rice, inferior in qua. 
and that they, in pursuance thereof, on the 15th of ginai purchase 
May , 1820, sold to the defendant a quantity of rice, ^™atthc a\/. 
under the following contract: “ Bought, by order and ^“^“alimited 

price; and no 

bidding taking place to that extent, he bought it in: Held, that he could not afterwards 
repudiate the contract. 

for 



CASES in EASTER TERM 


$88 


1881. 


Pahh 

aga'mti 

PaVmeh, 


for account of Mr. A. Palmer, of Messrs. Parker and Co., 
ex Hadlo'w, per sample, 1826 bags East India rice, at 
13s. Gd. per cwt.. Company’s conditions, prompt three 
months, deposit 10/. per cent., to be put up at the next 
East India sale by the proprietors, if required." On the 
5th June, 1820, the rice was put up for sale at the public 
sale of the East India Company, by the defendant’s orders; 
but no bidding having been made to the extent of the 
limit put upon it by the defendant, it was bought in for 
him, in the name of the plaintiffs, for the purpose of 
avoiding the payment of an auction duty. Upon that 
sale, fresh samples were drawn and exhibited; and these 
samples were inferior in quality to the sample exhibited 
to the defendant when he purchased. The defendant 
himself attended the sale, and had an opportunity of 
seeing the samples last drawn. About a month after 

this sale, the defendant, for the first time, mentioned to 

« 

Dubuisson that the rice purchased did not correspond 
with the purchase sample; and about ten days before 
the prompt, he gave the broker an order to re-draw 
samples. These proved not equal to the original pur- 
chased samples, but corresponded with the samples 
exhibited by the East India Company previous to their 
sale. The prompt expired on the 15th August ; and on 
the 14 th of August, 1820, the defendant declined accept¬ 
ing the rice, on the ground that it did not correspond 
with the purchase sample. It was objected at the trial 
that there was a variance in the contract declared on, 
and that given in evidence; inasmuch as the latter was a 
contract for rice per sample , whereas the contract stated 
in the declaration was for rice generally. The Lord 
Chief Justice overruled the objection, but gave the 
defendant leave to move to enter a nonsuit. It was 

then 



in the Second Yeah of GEORGE IV. 

then contended, on the part of the defendant, that inas¬ 
much as the plaintiffs had contracted to deliver to the 
defendant rice corresponding with the sample, the latter 
was entitled to repudiate the contract at any time, if the 
bulk did not in fact correspond with the sample. The 
Lord Chief Justice was of opinion that he was bound to 
do so within a reasonable time, and he left it to the jury 
upon the evidence, to say whether the defendant had 
rejected the rice within a reasonable time. The verdict 
was found for the plaintiffs; and a rule nisi for entering 
a nonsuit or a new trial having been obtained, on the 
objections taken at the trial in last Hilary term, 

Scarlett and Campbell now shewed cause. The plain¬ 
tiffs have proved the whole of the contract set out in the 
declaration. It is true, that the contract proved con¬ 
tains a collateral stipulation that the goods sold shall 
correspond with the sample; but it is laid down in 
Clarice v. Gray [a), that in declaring on a contract not 
under seal, consisting of several distinct parts and collate¬ 
ral provisions, it is sufficient to state so much of it as con¬ 
tains the entire consideration for the act, and the entire 
act or duty which is to be doue (including the time, man¬ 
ner, and other circumstances of its performance) in virtue 
of such consideration, the breach of which act or duty 
is complained of. Here, that rule has been sufficiently 
complied with, and consequently this is no variance. 
Upon the second point, it is a general rule, that if a 
party buy goods by sample, and they do not correspond 
with the sample, he is at liberty to reject them; but 
then he is bound to make his objection within a reason- 

(o) 6 East , 564. 

able 
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1891. able time. In this case, the defendant did not object to 

the quality of the goods until three months after the 

agahut purchase. He saw the samples exhibited at the East 
PiLKUi 

India Company’s sale, which were inferior to the pur¬ 
chase sample, consequently lie was then aware that the 
bulk did not correspond with the sample; yet, notwith¬ 
standing he had a full knowledge of that fact, he takes 
to the goods as his own by putting them up for salt*: he 
is therefore precluded from objecting to their quality. 

The Solicitor-General, Tindaiand Evans, contra. The 
plaintiffs, by their contract having undertaken to deliver 
an article of a particular quality, are bound to declare 
upon that contract, and to set out in the declaration that 
part of the contract which is matter of description. It is, 
indeed, part of the consideration which induces the pur¬ 
chaser to agree to pay the stipulated price, and the whole 
of the consideration must be stated. Ttje v. Finmore (a) 
is an authority to shew, that where goods are sold by a 
contract which contains a description of their quality, it 
is a ground for nonsuit that they do not answer that 
quality. Secondly, the plaintiffs cannot recover at all in 
the case of sale by sample, if the goods do not cor¬ 
respond with the sample; for that, in effect, is an express 
warranty that the goods shall be of a given quality. In 
Yates v. Pym {b), Gibbs C. J. lays it down, « if a pur¬ 
chaser docs not object to the quality in n reasonable 
time, a strong use may be made of that circumstance; 
but the use is, that a conclusion arises that the injury 
has accrued since the sale ; that, however, may be 
rebutted.” That is an authority «to shew, that where 

(«) S Campb . 462. (/>) 6 Taunt. 446. 


the 
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the. thing is warranted to be of a particular quality, it is 
a good defence to an action brought for the price that 
they were not of the quality. At all events, the defend¬ 
ant must be shewn to have had a full knowledge of the 
difference of quality between the bulk and the sample, 
and to have accepted the goods with that knowledge. 
Now, here, the rice itself was at Woolwich ,* the defend¬ 
ant, after the East India Company’s sale, went there, 
examined the rice, and within three weeks made the 
objection. 

Abbott C. J. I am clearly of opinion, that there 
ought not, in this case, to be a nonsuit on the ground 
of variance. The words per sample, introduced into 
this contract, may be considered to have the same effect 
as if the seller had, in express terms, warranted that the 
goods sold should answer the description of a small 
parcel exhibited at the time of the sale. Now if there 
had been such an express warranty in this case, I should 
be of opinion that the plaintiff would not be bound to 
set it out in his declaration, for he is only bound to set 
out the contract for the breach of which he declares. 
The words per sample are not a description of the com¬ 
modity sold, but a mere collateral engagement on the 
part of the seller, that it shall be of a particular quality; 
the breach of that engagement may furnish a matter of 
defence to the defendant, but the plaintiff does not rely 
on it, and need not state it in his declaration. Upon 
the other point, I stated to the jury, that although the 
declaration did not allege this to be a sale by sample, 
yet it was a good defence, that the goods sold did not 
correspond with the sample, unless the defendant, by 
his own conduct, had precluded himself from taking 

that 
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that ejection. The genet*! Tula n ndqj ibff< flyTi».m.ahe, 
case of a sale by sample; that the purchase* owgr Ujwt 
the commodity, if it does not correspond witbJtbe mmr 
pie; but every man may waive a rule of lawvwhkb 1 1 in 
his own favour. Now I do not say that in every case a 
purchaser is bound to examine immediately, whether 
the goods correspond with the sample; but l am of 
opinion, that by suffering the rice to be put up for sale, 
after he knew, by the fresh samples drawn fiom the 
bulk, that it did not correspond with the original pur¬ 
chase sample, and by fixing a price below which the rice 
was not to be soldi and thus taking his chance of that 
sale, the defendant did in fact consent and agrees that, . 
as far as he was concerned, the goods should .be eon-' 
sidered as corresponding with the sample. If at that 
time be had determined not to take the rice, the plain¬ 
tiffs, at least, should have had an opportunity of deter¬ 
mining for themselves, whether they would or would not 
suffer the goods to go into the hands of another buyer 
at that sale, for a price inferior to that which the de¬ 
fendant had given. By taking the chance of making a . 
profit at that sale, he deprived the plaintiffs of that 
opportunity. In justice and conscience, therefore, he 
ought to be estopped from objecting that the goods did 
not correspond with the sample. I think, therefore, . 
that there is no ground either for a nonsuit or a new 
trial, and that this rule ought to be discharged. 


Holroyb J. (a) I am of the same opinion. The ob¬ 
jection of variance applies to those case, only where the, 
declaration states one ground of action, and the par,ty 
gives proof of another. In that case the plaintiffs must 

fa) JktyleyJ. waswbaent at Chambers 
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te^MNimited, beawe the defendant comes prepared’^ 
defend him seif only against the contract stated* hi tfte 
declaration. That is not the present case. Though th^ 
goods are’ sold by sample, still it is true that there was' 
a sale of goods as described in the declaration, viz. such 
a quantity of such kind of goods; the contract, besides, 
states them to have been sold by sample. That is a 
collateral contract on the part of the seller, that the 
goods should correspond with the sample. If they 
do not answer the sample, the effect of that is, that the 
defendant may not be bound to accept them ; or, if he 
does so, he may have a right of action for the damages 
he sustains by reason of their not corresponding with 
the sample. I am, therefore, of opinion that the objec¬ 
tion as to the variance cannot prevail. Then, as to the 
next question, 1 am of opinion that the defendant, after 
what has happened, cannot now say that this Contract 
is wholly void on the ground that the goods do not cor¬ 
respond with the sample. By the terms of the contract 
he has a right to require the rice to be put up for sale 
in the name of the original proprietors. The samples 
at the public sale were inferior to the original purchase 
sample. The defendant saw them; and he then had 
a right to annul the contract altogether. He, however, 
does not do that; but lie treats the goods as if they 
actually corresponded with the sample. Now a pur¬ 
chaser may perhaps suffer less inconvenience by taking 
the goods, though inferior in quality to the sample, than 
by refusing them altogether; and if he takes them under 
those circumstances lie will be entitled to such damage 
as he may sustain by their not answering the descrip¬ 
tion in the contract. The defendant treats the good^, 
at the time of the second sale, .as if they were his own 
Von. IV. Ee pro- 
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property, for he actually attempts to dispose of them as 
such. By assuming the dominion over the property, he 
treats the first sale to him as a valid sale, and he can¬ 
not afterwards insist that it is void. I think, therefore, 
that the plaintiff though he could not be obliged to part 
with the rice, on account of his lien, till the deposit was 
paid, still may insist on the defendant’s taking the rice 
and paying for it, subject to the right of the latter to 
bring an action for damages, on the ground that they 
did not correspond with the goods actually agreed for. 

I think, therefore, that there is no ground cither for a 
nonsuit or a new trial, and that this rule ought to be 
discharged. 


Best J. I entirely agree with the rest of the Court 
on both points. It is unnecessary for me to add any 
thing to what has already been said by the Court upon 
the objection of variance. With respect to the other 
point, I am clearly of opinion that the plaintiff is en¬ 
titled to maintain this action, although it appear that 
the bulk does not correspond with the sample. In this 
case, if the rice had been transferred into the name of 
the purchaser, that would have amounted to a symboli- 
cal delivery. That has not been done in this case, 
merely because, if it had been so transferred to his 
name, and bought in at the sale, a duty would have 
been payable. If, however, the purchaser professes to 
act on the contract, although the goods be not actually 
transferred into his name; if he avails himself of the 
privilege of selling, though under the name of another 
owner, that must be considered as a sale by himself; 
and the taking upon himself the disposition of the goods 
i# equivalent to an acceptance. It appears here, that 

before 
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atii 

before the goods were put up a second time to sale 'by 
the defendant, he knew that they did not exactly c tit- p^jcjtl 

respond with the sample. If, before the second sale, he 
had rejected the goods, he might have brought himself 
within the principle laid down in Yates v. Pym (a), but 
he thinks proper to take the chance of gaining a profit by 
bringing them to a good market, intending, at the same 
time, if they did not sell to a profit, to attempt to 
return back the goods. I think, however, that by treat¬ 
ing the goods as his own, he has placed himself in a 
situation in which he is in no condition to answer an 
action for goods sold. He may still bring an action for 
breach of the warranty; but it is too late for him to 
repudiate the contract. I think, therefore, that the 
question was properly left to the jury, whether it was 
not too late to return the goods, and that this rule should 
be discharged. 

Rule discharged. 

(a) 6 Taunt. 446. 


Russell against Bangley. 


CTION on a policy of assurance subscribed by the A policy dell- 
defendant for i50l. At the trial, before Graham surance broker 
Baron, at the last Bristol assizes, the question was, ^settiingT”* 
whether, under the circumstances of the case, the plain- by SS 4eunirai ed 
tiff had not been paid. It appeared that the policy had 
been effected in October , 1819, by one Saveru. a broker. The broker 

J ^ y charges the un¬ 

derwriter In ac¬ 
count for die loss, and transmits to the assured an account, in, which he states himself to be 
debtor for die amount of the loss: and for the balance of that account i the assured draws a 
bill upon the broker, which the latter accepts, but does not pay. The underwriter’s name 
never baring been struck off the policy, it was held that be was not discharged. 

E e 2 who 
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1821'- who returned it to the assured. A loss having after- 
wards happened, the plaintiff delivered it to Sai'cry, to 

again* <rct the loss adjusted. On the 15th March the loss was 
Bavcumt. ° 

adjusted by the defendant, payable at one month. So wry, 
the broker, then made out and transmitted to tho plain¬ 
tiff his account current, in which he made him debtor 
for various premiums upon former policios, and credited 
him with 150/., the amount of the loss upon the policy, 
and the balance due to the plaintiff on this account, 

1 S'M. 4s. For that sum the plaintiff, on tho 18tii 
March, drew a bill at two months on Savery, which the 
latter accepted. Savoy, at the same lime, debited the 
defendant with the amount of this loss in his account. 
The policy remained in Savoy's hands, but the name of 
the defendant was not cancelled. The bilJ drawn by 
the plaiutiff became due on the 21st of May, but was 
not paid, and soon afterwards Savoy became bankrupt. 
It was proved, that the usage in the insurance business 
was lor the brokers to settle with the underwriters, ac¬ 
cording to the state of the accounts between them. I1‘ 
the account were against the underwriter, the latter 
paid the umount of the loss or the balance, (after de¬ 
ducting the premiums) to the broker at the expiration of 
the month; but if the account was in his iiivour, then 
no money passed to the broker, but the latter debited 
the underwriter with the loss, and settled the balance of 
the account at the end of the year. Between the assured 
and the broker, the balance is either paid, or carried to 
the credit of the assured, at the option of the latter. 
At the trial the learned Judge inclined to think that the 
plaintiffs had, by accepting the credit of the broker, 
received payment of the loss in question; and he non¬ 
suited the plaintiff, with liberty to the plaintiff to move 


to 
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to elite* a verdict. A rule nisi for that purpose having 
been obtained in last Michaelmas temii 

Pell Serjt. nnd Manning now shewed cause. Andrew 
v. Robinson [a) is an authority to shew, that as soon as 
the broker receives credit from the underwriter for the 
amount of the loss, the assured may maintain money 
had and received against the broker. In Wilkinson v. 
Clay (b) the insurance broker had debited the under- 
writer with a loss, and taken his acceptance for the 
balance of the account between them, payable at a later 
date than the loss would have been payable in cash; and 
it was there held, that the assured might maintain 
money had and received against the broker, even though 
the acceptance was dishonored, and the broker had 
never received any money. These authorities shew that 

m %> 

the broker may, under circumstances, become debtor to 
the assured for the loss. The present case is much 
stronger in favour of the underwriter, for the plaintiff 
here has assented to receive payment by the acceptance 
of the broker. When the loss happened, the broker 
transmitted to the plaintiff ins account, and made him¬ 
self debtor tor the amount of the loss; and the plain¬ 
tiff, by acquiescing in that account, and drawing on the 
broker for the balance, agrees to accept him as his 
debtor instead of the underwriter. By the usage of the 
trade the broker, who is the common agent of both 
parties, dees not receive money from the underwriter, 
but transfers to the assured the debt due from him to 
the underwriter; and to that transfer so made, conform¬ 
ably to the general usage, the assured, in this case, lias 
assented. 

(a) 3 Cam} l', 1<>?. (/.) 6 Taunt. 110. 

lie 3 Gasdee , 


m 

M&S. 




S#6 CASES ik EASTER TERM 

I#21. Gaselee, contra, was stopped by the Court. 

Rmcu 

again* Abbott C. J. The genera! rule of law is, that if a 
Baurautr. 

creditor employs an agent to receive money of * debtor, 
aud the agent receives it, the debtor is discharged as 
against the principal, but if the agent, instead of re- 
ceiving money, writes off money due from him to the 
debtor, then the latter is not discharged. In cases of 
insurance, usage may possibly introduce a different rule; 
but at all events an underwriter has never been con¬ 
sidered discharged as against the assured, until his 
name has been struck off the policy. If the under¬ 
writer relies on his communication with the broker, as 
discharging him without actual payment of the money, 
he should insist that his name should be struck off the 
policy. If that be done, and the plaintiff then forbears 
to call upon him for payment within the period war¬ 
ranted by the usage of the trade, then the underwriter 
may be discharged, but otherwise he is not. The name 
not having been struck off in this case, I think that 
the plaintiff is entitled to recover. 

Bayley. J. I am of opinion, that the verdict ought 
to be entered for the plaintiff. When Russell left the 
policy in the hands of Savenj, he made him his agent, 
to receive the money from the underwriter. It then 
became the duty of the underwriter to pay Savcry in 
money, so as to enable him to hand it over to the 
assured. In this case the defendant did not do so, but 
Jeff: it to the broker, to make the payment to the as¬ 
sured in such a way as he might think fit. In feet, he 
made the payment by a bill of exchange, which ulti¬ 
mately was not available, and therefore no money 

came 
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came to the hands of the assured. Now, if the defend¬ 
ant makes the broker his agent, to pay the money over 
to the assured, he should inquire whether he has, in 
point of fact, made that payment. If the name had 
been taken off the policy with the consent of the assured, 
then, when the underwriter applied to the broker, he 
would have seen that, and he might then fairly suppose 
that there had been actual payment made by the broker 
to the assured. If the defendant had used due diligence, 
he might have learnt whether there had been that which 
the assured had consented to receive as payment. Here, 
if he had desired to look at the policy, he would have 
seen that that raised no presumption whatever; aud if 
he had then asked if there was a receipt, he would have 
found nothing of that kind. The plaintiff, therefore, 
never put it in the power of Savciy to hold out to the 
defendant that the money was in point of fact paid. The 
fact of his taking Savory 's bill was nothing more than an 
agreement, to accept payment in that way if it should 
be ultimately available. If the defendant had meant 
that the money should be paid by bill, he should have 
sent that bill to the assured, or he should have pledged 
his own credit in some respect. Savory is in fact the 
agent of both parties; of the assured to receive the 
money, and of the underwriter to make the payment. 
He has not done his duty as agent for the underwriter, 
for he has not in fact paid the money. That being so, 
and the assured having done nothing to hold out to the 
underwriter that payment had been made, the principal, 
who has trusted an agent who has not performed his 
duty, is liable. I am, therefore, of opinion, that this rule 
should be made absolute. 
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EfotROVD J. I am of the some opinion. The: de¬ 
livery of the policy to the broker to settle the loss 
authorises him to receive the money due to the.assured 
on the policy. If he had received the money, and after¬ 
wards failed, the assured could not hove colled ou the 
underwriter again, ‘because he would then Imre paid the 
money to an agent duly authorised to receive it. But 
the delivery of the policy to the broker to obtain pay¬ 
ment does not authorise him to settle the lose in any 
other way than by receiving the money. Now, in this 
case, the policy having been placed in the hands of the 
broker, an account is made out, shewing how much was 
due from the assured to the broker on one band, and 
from the broker to the assured on the other; and in 
that account the broker states the amount of the loss 
in question to be a sum due from him to the assured. 
It was, however, in fact, due from the underwriter. For 
the balance of that account the assured drew a bill on 
the broker, which was accepted by the latter, but not 
paid in due course, and that without any default of the 
assured in endeavouring to obtain payment. This 
being so, I cannot distinguish this case from those in 
which it has been decided, that receiving a bill from a 
third person is not a satisfaction of a debt, in case the 
bill be not eventually paid, unless there be some default 
in the holder. I think, therefore, that there has not 
been any payment, and that the verdict should be 
entered for the plaintiff. 


Best J. 1 am of the same opinion. The broker 
was only authorised to receive payment in money. In 
this,.case, the defendant has settled the loss with the 
broker, that is, the amount due tp the plaintiff has been 

oscer- 
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ascertained between them, and the broker accepted a 
bHl for the same. Before, however, the giving of a bill 
of exchange by a third person can discharge an original 
debtor, it must be shewn that the person taking that 
bill agreed to accept it in full satisfaction. There is no 
such agreement in this case. It appears clearly that it 
was not understood by the plaintiff that the original 
debtor was to be discharged; for it appears that that lias 
not been done which is usually done when the under¬ 
writer is discharged, viz. his name has not been struck 
off the policy. If that had been done, it would have 
furnished strong evidence that it was struck off with the 
plaintiff’s privity. The name still appearing in the 
policy, I think it must be taken that the plaintiff must 
have accepted this bill as an additional security, and not 
with an intention to discharge* the underwriter. That 
being so, I think this rule should be made absolute. 

Rule absolute. 
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Doe, on the Demise of Thomas Bryan, against 
Christopher Bancks. 


J?jfeCTMENT to recover lands and mines in the 
parish of Broselcy , in the county of Salop. The day 
of demise laid in the declaration was the 18th of April) 
1820. At the trial before RicJiardson J., at the last 
Summer assizes for the county of Salop, it appeared in 
evidence, that on the 14-th December , 1802, 'Thomas 
Tin/ati, by an indenture of lease demised to Thomas 


A lease of coal 
mines reserved 
a royalty rent 
for every ton of 
coals raised) and 
contained a pro¬ 
viso that tlie 
lease should be 
void, to all in¬ 
tents and pur¬ 
poses, if the 
tenant should 


cease working 
at any time two 

years. After the working had ceased more than two yean, the lessor received rent: I-feLl, 
that a tenancy from year to year was not thereby created; foe the lease was not absolutely 
void by the cesser to work, but voidable only at the option of the lessor, and that he might 
nvoid the lease upon any cesser to woik commencing two years before the day of demise 
in the ejectment. 


Coombe. 



fill. 

tton *' wort * «*k« and quarries in and under certain 
P lccm of ground of T. Bryan, in the parinb oi Broseley, 
Baxc**. except tree*, &c. t with liberty to make pits, dec. Ha¬ 
bendum from the 1st of January next for 99 years, ren¬ 
dering a royalty rent of Is. 2d. for every ton of coals, 
and 3s. 6 d. per acre for the land. The lease contuincd 
the following proviso: “ Provided also, and it is mu¬ 
tually agreed between the parties hereto, that the afore¬ 
said works should commence and begin within one year 
from the date thereof and if the same should stop or 
cease xoorking at am/ time Ixvo years, M/s lease shall he 
deemed void to ail intents and purposes.” In 180.9 the 
lease was assigned to the defendant, and he worked the 
mines effectually till May, 1813, when lie withdrew the 
machinery, and, in fact, abandoned them. In May, 
1815, May , 1817, and April , 1819, he, for the 
purpose of preserving the lease, raised a few tons of 
coals of hardly any value. At Michaelmas, 1817, 
Bryan received rent, and gave a receipt in the fol¬ 
lowing words: “ Received, the :19th September , 1817, 
of Mr. Bancks, by the hands of Mr. Birch , the sum of 
\l. 3s. for half a year’s rent for land and pits, due this 
day, by me.” In March, 1818, Bryan took possession 
of the mines; but Bancks brought an ejectment, and in 
Trinity term, 1819, obtained judgment by default, and 
a writ of possession was executed in Bancks 's favour. 

It was objected, on the part of the defendant, that there 
was no forfeiture of the lease, as the works had never 
ceased for two years. Secondly, that the forfeiture had 
been waived by the receipt of rent on the 29th of Sep¬ 
tember, 1817; and, thirdly, that, at any rate, by the 
receipt of rent since the forfeiture, a tenancy from year 
to year had been created, which could only be deter¬ 
mined 
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rained by a notice to quit. The jury expressly found, 
that since 1813 the workings had been temporary, collu¬ 
sive, and fraudulent. Richardson J. thereupon directed 
a'verdict to be entered for the lessor of the plaintiff, re¬ 
serving to the defendant leave to move to enter a non¬ 
suit on the objections made at the trial. A rule nisi 
for this purpose having been obtained in last Michael¬ 
mas term, 

Campbell now shewed cause. The working of the 
mines to preserve the lease must be bona fide, the rent 
depending upon the coals raised. [The Court intimated 
a clear opinion in favour of the lessor of the plaintiff 
on this point, and desired Campbell to proceed to the 
others.] Secondly, the proviso in this case is, that the 
lease shall be void to all intents and purposes. It cannot, 
therefore, be confirmed as against the landlord by the 
receipt of rent. In Co. Lilt. 215. a. it is laid down 
“ that where the estate or lease is ipso facto void by the 
condition or limitation, no acceptance of the rent after 
can make it to have a continuance: otherwise it is of an 
estate or lease voidable by entry.” (a) And the reason 
for the distinction is, that the acceptance of rent cannot 
make a new lease when the old one is determined; but 
the acceptance of the rent is a sufficient declaration that 
it is the lessor’s will to continue the lease; for he is not 
entitled to the rent but by the lease. Finch v. Throckmor¬ 
ton (6), and Mulcarry v. Lyres and Others (c), are also 
authorities in point. Thirdly, no tenancy from year to 
year was created for the rent received at Michaelmas , 

(a) 1 Inst. 215. a. and sec 5 Hep. 65. a. (b) Cro, Eliz. 221. 

(c) Cro. Car. 511. 
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ISfili 1817, May well be considered as received under the 
lease. The landlord may be admitted to say, that al- 
bwmrH though die lease subsisted to that time, it was forfeited 

wintik before March, 1818, when he took possession. He may 

date the commencement of the two years at any time, so 
at* to make the completion of it at any period in the 
interval between the receipt of the rent ami the act of 
taking possession. This is a continuing forfeiture; and 
the landlord may take advantage of it ut any time while 
it does continue. 


Jervis , contra. The working of the coal-pits first 
ceased in March, 1813. In March, lHt5, a forfeiture 
was complete. Tlie lease then became void to ail intents 
and purposes. It was void, therefore, both as to land¬ 
lord and tenant. The receipt of rent subsequently to 
that period created a tenancy from year to year, which 
ought to have been determined by a notice to quit. On 
the other hand, if the lease was only voidable at the 
option of the lessor, the receipt of rent would confirm 
it to that period. Jf this be not the true construction 
of the lease, the consequence may be, that the landlord, 
by not insisting on a forfeiture in the first instance, may 
induce the tenant to make expensive improvements, anti 
afterwards deprive him of the benefit arising from them. 

Abbott C. J. The question in this case is, whether 
the lessor of the plaintiff in the month of March , 1818, 
when he actually entered and took possession of the 
form, had a right to do so. As the judgment obtained 
against the lessor of the plaintiff, in 1819, is no bar to 
the .plaintiff recovering in this action, so neither will out* 
judgment in favour of the lessor of the plaintiff be con¬ 
clusive 
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clutive.tagainst 'the defendant, but he may ia feis tUitfif 
bring another ejectment. I am dearly 1 of opiriibn, chad 
in , March, 1818, the lessor of the plaintiff had a right? 
tp recover. If the defendant, the tenant of tiie mine, 
hadfirst ceased to work on Michaelmai~day s 1815, thb 
landlord would have had a right to receive the rent that 
became due on Michaelmas-day, 1817, because the cesser 
for two years is requisite, in order to make the lease 
void, arid he would also have a right to enter on the 
day after Michadmas-day, 1817; and if he had a right 
to enter, provided the cesser had been for two years 
oply, .terminating at Michaelmas-dag, 1817, which is the 
4ay of the receipt of the rent, it remains to be con¬ 
sidered, whether, if the tenant had ceased to work for 
six years, the lessor of the plaintiff would have had a 
right which he would have had on a cesser of two years. 
Unless the defendant can establish, first, that this lease 
became absolutely null and void, at the end of the first 
two years against both parties, so that no action what¬ 
ever could be brought upon it, and unless he can also 
establish that the receipt of rent had the effect of cre¬ 
ating a new tenancy from year to year, requiring notice 
to quit, the plaintiff is clearly entitled to recover. I am 
of opinion, that, notwithstanding the language of this 
lease, it did not become absolutely void by a cesser of 
two years, unless the landlord thought fit to make it so. 
If, indeed, it were held, that a lease thus became abso¬ 
lutely null and void, even where it was made to appear 
that there had been a continuance of the receipt of 
rent afterwards, the consequence might be, that when 
the landlord at an advanced period brought his action 
of covenant, he might be told that he had no right to 
maintain that action, on the ground that the lease luuf 

become 
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become void by forfeiture many years before. My 
opinion is, that the lease did not become absolutely void 
at the end of the first two years, unless the landlord 
chose to make it so. lie, however, forbears to do so, 
and continues receiving the rent, and giving the tenant 
an opportunity of setting to work at the mines, which 
he neglects to do. I am of opinion, that the landlord 
had a right, as soon as he had received the rent up to 
Michaelmas-datj , 1817, to enter and avail himself of the 
forfeiture incurred during the last two years. I think 
he might have done so on the very next day: at any 
rate, he has a right, now that there has been a continued 
cesser for two years previous to the ejectment brought, 
to enter upon it. There is no distinction between the 
very day after the receipt of the rent and the period of 
a week or month. I am of opinion, that the legal effect 
of this instrument is, that it is voidable only at the 
election of the landlord, and that he is at liberty to 
make the lease void at the end of any two years, during 
which two years there had been a continued cesser to 
work. In the present case, the defendant had ceased 
to work for the period of two years previous to the 
commencement of the action. I think, therefore, 
that the plaintiff is entitled to recover. This rule, 
therefore, must be discharged. 

Bayley J. I am of opinion, that the true con¬ 
struction of the proviso in this lease, “ that it shall be 
null and void to all intents and purposes upon a cesser 
of two years,” is, that it shall be voidable only at the 
option of the lessor, and that it does not lie in the 
mouth or the lessee, who has been guilty of a wrongful 
act, in omitting to work in pursuance of his covenant. 


to 
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to avail himself of that wrongful act, and to insist, that 
thereby the lease has become void to all intents and 
purposes. By the express provisions of the 13 Elis, 
r. 10., certain ecclesiastical leases are made void, to all 
intents, constructions, and purposes; yet it has been fre¬ 
quently held, that such leases are good, during the life 
of the person by whom they are made. I think, there¬ 
fore, that the fair construction of this lease is, that it 
is void only at the option of the lessor, and that the 
receipt of the rent on the 29th September, 1817, has not 
destroyed his right to bring this ejectment. I consider 
the demise ns being, in substance, made in March, 1818, 
when he entered on the premises. Now if lie had then 
brought an ejectment, he might have called a witness 
to prove, that from March, 1816, down to March, 1818, 
he had been constantly watching the pit, and that no 
work had been going on. That witness may not have 
known the pit before; and it surely would be no an¬ 
swer to say, that the defendant had been guilty of a 
previous cesser, or, in other words, that he had not 
worked the mine from the 1st of March, 1813. The 
effect of the receipt of rent on the 29th September, 1817, 
cannot amount to more than an acknowledgment on the 
part of the lessor of the plaintiff, that no forfeiture was 

then complete, lie docs not tliereby admit that a for- 

• 

leiture may not have been inchoate, but merely that it 
was not complete, so as to entitle him to bring an 
ejectment. I think that the landlord has it in his 
election to make this lease void or not; that lie is not 
bound to exercise that election in the first instance; and 
that though he may waive it from time to time, he is at 
liberty afterwards to insist on the forfeiture in respect of 

sub- 
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1821. subsequent misconduct. The case of Doe, on the. Demis? 

■■ ^ “ of Bosceexen, v. JShss (a) is very much in point. There 
Bkyak, it was expressly held, that a lessor who has a right of 

against 

Bakcks. re-entrv reserved, on a breach of a covenant not to 
underlet, does not, by waiving his re-entry on one un¬ 
derletting, lose his right to re-enter on a subsequent 
underletting. And Gibbs J. is there reported to have 
said, “ It might as well be contended, that if a landlord 
once knew* that his premises were out of repair, and did 
not sue instantly, he could never after re-enter for a 
breach of covenant committed by their not being re¬ 
paired.” I am of opinion, that the receipt of the rent, in 
September, 1817, did not destroy the right of the lessor 
of the plaintiff to take any part of the period between 
September, 1815, and September, 1817, ns a period in 
which a forfeiture was inchoate and beginning; and that 
if the cause of forfeiture continued, lie is at liberty to 
add to that the subsequent period, from September till 
the March following, so as to complete the period of two 
years. For these reasons, it seems to me that the ver¬ 
dict was right. 

Houioyd J. I am of opinion, that the tenant cannot 
insist that the lease is void against the will of his land¬ 
lord, and also, that the acceptance of the rent wili nor 
create a tenancy from year to year. The tenant cannot 
insist that his own act amounted to a forfeiture; if he 
could, the consequence would be, that in every instance 
of an action of covenant for rent brought on a lease 
containing a proviso, that it should be void on the 
non-perfonnance of the covenants, the landlord would 


( a} 4 Ti.unt. 735. 
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be defeated by a tenant shewing his own default at a 
prior period, which made the lease void. If that. bo 
so, there is nothing to prevent the landlord claiming 
for the forfeiture of this lease, for a ceasing to work 
subsequent to the 29th September , 1815. That ceasing 
to work for two years after the 29th of September , 1815, 
would not make a forfeiture until after the expiration of 
the day of the 29th September , 1817. Now that is not 
inconsistent with the receipt of the rent on that day, for 
supposing it to be a receipt of rent under the lease, still 
the landlord may consistently say that the lease was for¬ 
feited on the 30th September , or the 1st of October , 1817* 
for two years cesser of work prior to either of those days. 
Although the landlord, by the receipt of the rent on the 
29th September , 1817, may have admitted that the lease 
was existing on that day, yet lie may avoid it on a for¬ 
feiture which became complete at a subsequent period. > 

Best J. In construing this clause of the lease, we 
must look to the object which the parties had in view. 
The rent was to depend upon the number of tons of 
coals raised. In order to derive any benefit from the 
mine, it was the object of the landlord, by introducing 
this clause, to compel his tenant to work it. The clause 
therefore was introduced solely for the benefit of the 
landlord, to enable him in case of a cesser to work, to 
take possession of the mines, and either work them 
himself, or let them to some other tenant. That there¬ 
fore being the object of the parties in introducing this 
clause, 1 think it will be fully answered, by holding the 
lease to be void at the option of the landlord. Besides. 
I take it to be an universal principle of law and justice, 
that no man can take advantage of his own wrong. 

Yon. IV. F f Now 
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witness to prove 
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himself. 


Now it would be most inconsistent with that principle, 
to permit the defendant to protect himself against the 
consequences of this action, by afterwards setting up 
his own wrongful act at a former period. It appears to 
me that this was a continued forfeiture, and that the 
landlord had a right to take advantage of it, whenever 
he thought proper so to do. If the tenant be induced 
by the landlord’s not taking advantage of the forfeiture 
in the first instance to make improvements, a court of 
equity would perhaps grant him relief. Upon the 
whole, I am of opinion that the rule for a new trial 
should be discharged. 

Rule discharged. 


Ward anti Another, Assignees of Greaves, a 
Bankrupt, against Wilkinson and Another. 

’2’ROVER for oil of peppermint. At the trial before 
Abbott C. J. at the London sittinjrs after last 
Michaelmas term, the plaintiff's case was, that the bank¬ 
rupt had purchased the oil of peppermint of one Beale, 
and obtained from him a delivery order on the evening of 
the 9th of August, (the act of bankruptcy bating been 
committed on the 10th,) and that the oil had been seized 
by the sheriff under a fraudulent execution against the 
bankrupt at the suit of one Perryman, who had sub¬ 
sequently delivered it to the defendants, in payment of a 
debt he owed them. The defence was, that the bankrupt 
had fraudulently obtained possession of the oil from 
Beale, at a time when he was not in a situation to per¬ 
form his contract, and, consequently, that under these 


circum- 
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circumstances no property had passed to him or his 
assignees. Beale was called as a witness to prove that 
the delivery order was only given by him to enable the 
bankrupt to take the oil home and inspect it in bulk, 
and that it was expressly stipulated, that the bankrupt 
should not sell the oil until Beale was paid by a good 
bill. The Lord Chief Justice rejected this evidence, on 
the ground that Beale was not a competent witness to 
prove title in himself. A rule nisi for a new trial having 
been obtained in last Hilary term, 

Marryat now shewed cause. This evidence was pro¬ 
perly rejected, inasmuch as Beale had an interest in 
proving the property in himself. If the assignees suc¬ 
ceed in this action, Beale could not recover against 
them; if, however, the assignees were defeated in this 
action, Beale would then be entitled to recover against 
the defendant. 

Scarlett and Wilde contra. In Rex v. The Warden of 
the Fleet (//), it was held on a trial at bar, that no 
verdict can be given in evidence but such whereof the 
benefit may be mutual, that is, such as might have 
been given in evidence cither by the plaintiff or the 
defendant, and Chief Baron Gilbert (b) lays it down, 
that nobody can take benefit by a verdict, who had not 
been prejudiced by it, had it gone contrary. Now 
here if Beale brought an action against Wilkinson , this 
verdict could not be given in evidence for him, because 
it is not between the same parties: and for the same 
reason, if an action were brought by Beale against 

(a) llep. temp. Ilolt, 1S4. (&) Gilbert's Evidence, 28. 
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the assignees, this verdict, if in their iiivour, would not 
be evidence for them against Beale . 

Abbott C. J. I am of opinion, upon further con¬ 
sideration, that I ought to have received this evidence. 
The true question in these cases is, whether the verdict 
would be evidence in iiivour of the witness in an action 
brought by him to recover the same property. Now 
the verdict, if in favour of the present defendant, never 
could be evidence for Beale , unless it would be evidence 
against him, in the event of its being in fivour of the 
present plaintiffs. If the verdict were in fivour of the 
plaintiffs, and Beale were to bring an action against 
them for the goods, they could not give in evidence 
against Beale the verdict obtained in the present action, 
because Beale was not a party to that suit; and if it 
could not be given in evidence against Beale , neither 
can it be given in evidence ibr him. In fact, the 
proving of the title in himself, in this case, does him 
no good, and consequently he stands indifferent as to 
the legal result. I think, therefore, that the testimony 
ought to have been received, and that this rule must 
be made absolute. 


Hoi/koyd J. The rule is now perfectly established, 
that a person is a competent witness unless he he in¬ 
terested in the event of the suit. Beale in this case is 
not interested in the event of the suit, for the verdict-in 
this action would not be evidence in an action brought 
by him. The case of Nix v. Culling (a) is an authority 
in point. It wns an action of trover for a horse, and 


( 0 ) 4 Taunt. IS. 


the 
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the question was, whether one Denny , who gave evidence 1821. 

on the part of the defendant, was an admissible witness. 

Waru 

He stated, that it was agreed between the plaintiff and agninst 
himself that he should take the horse as a security for 
the payment of 15/. deposited by him with the plaintiff 
and that the horse should be sold at the next Woodbridee 

O 

fair, if the money was not paid by that time. The 
money was not paid by that time, anti the witness sold 
the horse at IVoadbridgc fair to the defendant. A rule 
ni^i having been obtained for a new trial, on the ground 
that this evidence ought, not to have been received, the 
Court of Common Pleas confirmed the opinion of 
dense J. at nisi prius, that the evidence was admissible, 
on the ground that the verdict would not be evidence in 
favour of the witne.-s in any case. It seems to me that 
that case is expressly in point, and ought to govern the 
present. 1 think, therefore, this rule ought to be made 
absolute. 

Best .1. concurred. 

Rule absolute. 


TiiVACiiEU against Hinton. 


JT^ECLAR ATION by the indorsee, against the ac- in fin action 
ceptor of a bid of exchange, addressed to the cf^ior of a Ml 
defendant, at Plymouth, and accepted, payable at Sir 
John Lubbock's and Co., bankers, London. The declar- ,lot m ' ct ' ssar ? 

to prove notice 

al ion contained an averment: of presentment at Sir of non payment 

to the acceptor. 

John Lubbock’ s ami Co., refusal of payment, and notice The Court may 

, order a verdict 

to the defendant. At the trial before Abbott C. J., at to be entered 
the London sittings after last Michaelmas term, the whcreNhe^raust 

was utidefendec 

at nisi prius, and the Jud;rc directed a nonsuit, whit lib?rty to the plaintiff to move to enter 
a verdict. 


V f s 


plaintiff 
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Tkxache* 

against 

Hinton. 


plaintiff proved the hand-writing of the defendant, the 
presentment at Sir John Lubbock’s and Co., and the 
refusal to pay. Abbott C. J. inclined to think, that since 
the late decision of the House of Lords, in Howe v. 
Young , the plaintiff was bound to prove that he had 
given notice of non-payment to the defendant; and the 
cause being undefended, he nonsuited the plaintiff, with 
liberty for him to move to enter a verdict for the sum 
mentioned in the bill. A rule nisi for that purpose 
having been obtained in hist Hilary term, 

Wilde now shewed cause. The effect of a special ac¬ 
ceptance is to impose on the holder of the bill the duty 
of giving notice to the acceptor, in case the bill be dis¬ 
honoured at the place specified, and that results from 
the late decision of the House of Lords in lltnsv v. 
Young, (a) The acceptance is nothing more than an 
order to the banker to pay the money, and an undertaking 
that the acceptor had an authority to address the bill to 
him. In its operation and effect it is like a draft on a 
banker. It is so treated by all the parties concerned. 

It is clearly an authority to pay: and in practice the 
banker does pay, and it has been considered in the 
nature of a draft on a banker by courts of law. Parker 
v. Gordon (h), and El ford v. 'Peed (c), are authorities to 
shew, that a bill accepted, payable at a banker’s, must, 
like a check, be presented within the usual banking 
hours. Now, in order to charge the drawer of a check, 
it is necessary to give him notice of non-payment by the 
bankers; and there is no reason why the same rule 
should not apply to the case of a bill payable at a 
banker’s. At all events, the Court, in this case, have 
no power to order a verdict to be entered for the plain- 

(") lie. S : n. (/,) 7 Hast, (.') 1 M, # S. 2$. 

tin: 
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tiff'. It is the province of the jury to pronounce the 
verdict, which they have not done in the present case; 
and the defendant not having consented that the nonsuit 
should be set aside, and a verdict entered, the Court 
cannot now order that to be done. 


1821. 

Taka Cher. 
against 

H INTOM, 


Abraham , contra, was stopped by the Court. 

Abbott C. J. I am of opinion that this rule ought 
to be made absolute. Bills of exchange, of late years, 
have been made payable by the acceptor, either at the 
houses of his friends or agents, they being expressly 
muued in the acceptance, or at banking-houses, or at 
houses merely described by their number in a certain 
street. It is most convenient, that the same rule should 
be laid down, as applicable to all these cases. The 
most plain and simple rule to lay down is this, that the 
effect of any acceptance in any of these forms is a sub¬ 
stitution of the house, banker, or other person therein 
mentioned, for the house or residence of the acceptor 
and, consequently, that the presentment at the house, or 
to the person named in the acceptance, is equivalent to 
presentment at the house of the acceptor. This rule, 1 
think, will be equally applicable to the case of every 
acceptance, and will be convenient and advantageous to 
the public. On the other point, I have no doubt that 
the Court have the power, in this case, to order the 
verdict to be entered for the plaintiff. I have frequently 
adopted this practice, in undefended causes, and I know 
of no other certain mode of giving the defendant, in an 
undefended cause, the benefit of a legal objection. 

Bayley J. 1 have no doubt, that, under the circum¬ 
stances of this case, the Court may order a verdict to 

F f -1 be 
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Tkbachcr 

agaiiut 

JilNTON. 


be entered for the plaintiff. It apprirs from tin* evi¬ 
dence, that it was imperative on the jury to find a ver¬ 
dict for the plaintiff'. When the Judge, therefore, non¬ 
suited, and stated, in the hearing of the jury, that the 
plaintiff should be at liberty to move to enter a verdict, 
und no objection was made, either by the defendant 
or the jury, the jury in fact consented that the verdict 
should be so entered, if the Court thought fit. It 
seems to me, therefore, that when it is entered, it be¬ 
comes the verdict of the jury, ns much as if it had 
been originally pronounced by them. It would be in¬ 
convenient, in point of practice, and most injurious to 
defendants, if the rule were otherwise; for tlven it would 
be the bounden duty of the Judge to direct a verdict to 
be given for the plaintiffj even where he entertained a 
doubt ns to the plaintiff’s light, in point of law, to 
recover; and, possibly, the defendant (not being pre¬ 
sent) might never be aware of the legal objection; 
whereas by the practice of nonsuiting, the defendant 
must have notice, because the plaintiff’ is bound to serve 
him with the rule nisi for entering a verdict, and he 
then has an opportunity of shewing cause against that 
rule. On the other point I have no doubt. An ac¬ 
ceptance payable at a banker’s is substantially a state¬ 
ment by the acceptor, that that is the place at which 
payment will be made by himself, his banker, or his 
agent; and it is the duty of the acceptor to take care 
that such payment is duly made. He has an opportu¬ 
nity, from time to time, of calling on the bankers for his 
account, and he may give them directions to send all 
bills to him as soon as they are paid, and then, by look¬ 
ing at such accounts, he will know whether such pay¬ 
ments have been made or not; I think, therefore, that 
this rule should be made absolute. 


Holkoyd 
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Holroyd J. I am clearly of opinion that this is not 
a check; it could not be declared upon as a check, but 
only as a bill of exchange accepted by the defendant. I 
think that the effect of this special acceptance is an en¬ 
gagement on the part of the acceptor to pay at the place 
mentioned in the bill, either by himself or his agent. That 
was the ground of the decision of the House of Lords, in 
the late case of Bone v. Youngs where it was held, that 
the holder is bound to make the presentment at the place 
mentioned in the acceptance. With respect to the other 
point, I am clearly of opinion, that, underthe circum¬ 
stances of this case, the Court is well warranted in order¬ 
ing a verdict to be entered for the plaintiff. All the neces¬ 
sary proof was given to entitle the plaintiff to recover, and 
it was imperative on the jury to find a verdict for him. 
The Lord Chief Justice having a doubt on a point of 
law, stated, in the hearing of the jury, that there should 
be a nonsuit, with liberty to the plaintiff to 'move to 
enter a verdict in his favour, in case the Court should be 
of opinion that the doubt which he entertained was un¬ 
founded. The jury assent to that, and that being so, 
the case may be considered as if the jury had actually 
pronounced their verdict in favour of the plaintiff, and 
the Judge had then interposed and said that lie had a 
doubt on a point of law, and that the plaintiff should be 
nonsuited; and if that nonsuit should be set aside, the 
verdict should stand. I think, therefore, that the ver¬ 
dict ultimately entered for the plaintiff is to be con¬ 
sidered as the act of the jury, and not that of the 
Judge. 


1921. 

Treacher 

against 

Hinton. 


Best J. concurred. 
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Allen, Assignee of Johnson, a*l»;uikni])t, 
against Cannon and Others. 


A person living 
in the Isle of 
Muit, coming 
from time to 
time to Eng¬ 
land, and buy¬ 
ing goods 
which are after¬ 
wards sold in 
the Isle <f Mutt, 
is a trader 
against whom a 
commission of 
bankrupt may 
issue in Eng¬ 
land, although 
he in fact never 
sold any goods 
in England, 


^ROVER by the plaiutiff, as assignee of Johnson, a 
bankrupt. At the trial before Park J., at the last 
Summer assizes for the county of Lancaster, it appeared 
that the bankrupt had for several years carried on the 
business of a linen-draper in the Isle of Man, and hud 
from time to time come over to England and purchased 
goods, which he afterwards sold, in the course of his 
trade, in the Isle of Man but he had never mid any 
goods in England. It was objected, that in order to 
make him a trading person within the meaning of the 
bankrupt laws, there ought to have been both a buying 
and selling in England. The learned Judge over-ruled 


this objection, and a verdict was found for the plaintiff. 
A rule nisi for a new trial having been obtained in last 
Michaelmas term, upon the objection taken at the trial, 
the Court nov; called upon 


Hullock Serjt. and Littledalc, to support the rule. 
The bankrupt was not a trader within the meaning of 
the statute 1 Jac. 1. c. 15., for he only bought goods in 
England : whereas, to make him a trader subject to the 
bankrupt laws, lie ought to have bought and sold in 
England. They cited Williams v. Nunn, (a) 

Abbott C. J. I am of opinion that a person living 
in the Isle of Man, coming from time to time to Eng¬ 


land, 


(«) 1 Taunt. -'70. 
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land, and purchasing goods to he sent to the Isle of Man, 1821. 

and which are there sold, is a person using the trade of 

merchandise within the meaning of the statute of 13 Eliz. against 

t Cannon. 

c. 7. and 1 Jac.l. c. 15. In Ex parte Smith (a), the 
bankrupt was never resident in England , nor had ever 
traded in England , and he had come over on purpose to 
get the commission taken out against him; yet Lord 
Hardvoickc held him to be a trader subject to the bank¬ 
rupt laws. In Bird v. Sedgwick ( h ), and Alexander v. 

Vaughan (r), it was held that a person trading to Eng¬ 
land , though not a resident trader in England , is an 
object of the bankrupt laws, if he commits an act of 
bankruptcy here. Upon the authority of those cases, 
and upon the words of the statute, I have no doubt that 
the bankrupt was a trader; and I, therefore, think that 
this rule should be discharged. 

Rule discharged. 

See Dodsworth v. Anderson, Sir T. Raym. 375. 

(«) Cotrpcr, 402. (6) Settle. 110. (c) CuU'pcr, 398. 


Charles Innell and Elizabeth, his Wife, Thursday, 

May 10th. 

against Newman and Another. 

JERVIS, in last Michaelmas term, had obtained a Husband and 
rule calling upon the defendants to shew cause why raw undera***' 
the plea puis darrain continuance, put in by them at the hHlipMated* 

that his wife 

should enjoy, as her separate and distinct property, all effects, &c. which she migh 
acquire, or which by any gift, grant. Sec. or representation, she, or he in her right 
might be entitled to ; and that he would not do any act to impede the operation of tha 
deed, but would ratify all lawful or equitable proceedings to be brought in his or thei 
names, for recovering such real and personal estates; and the wife having, as executrix o: 
J{. M ., commenced an action on a promissory note against defendants in the names of he; 
husband and herself, the husband released the debt, which release was pleaded puis darrair 
continuance. The Court, on application, ordered such pica to be taken off the record, aw 
the release to be given up to be cancelled. 
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Inkiix 

against 

Newman. 


trial of this cause, should not be taken ofl’ the re cord, 
and the release therein mentioned bo delivered up to bo 
cancelled. It appeared upon the affidavits that the 
action had been commenced by Elizabeth Jnndl , the wife 
of the plaintiff, as executrix of Richard Moss , to recover 
a sum of money due upon a promissory note; and that 
the cause being at issue, the defendants, at the last 
assizes for the county of Oxford , on the 13th of July, 
pleaded, puis darraiu continuance, a release executed on 
the 3d day of July by Charles Inncll, the plaintiff. The 
affidavits then stated that the action was commenced and 
prosecuted for the sole benefit of Elizabeth Inncll, and 
that on December 7th, 1798, a regular deed of separation 
was entered into between Charles Inncll and his wife, 
whereby he agreed to allow her to enjoy, as her distinct 
and separate estate anil property, all such effects what¬ 
soever which she might thereafter purchase or acquire, 
or which by any gift, grant, limitation, devise, bequest, 
descent, or representation, she or the said Charles Inncll , 
liis heirs, executors, or administrators, in her right, 
should or might be entitled to; and that these should 
be enjoyed, without any interruption, by the said Charles 
Inncll; and that he would not, at any time, do any act 
to impede the operation of that deed, but would, at all 
times, allow of, ratify, and confirm all lawful and equit¬ 
able proceedings to be brought or prosecuted in his or 
their name or names, with or without the said Elizabeth 
his wife, for recovering and obtaining such real and 
personal estates. The affidavits further stated, that 
from the execution of the deed the parties had con- ' 
stantly lived separate; and that the release was, as they 
verily believed, collusively obtained. 


W.E. 
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W. E. Taunton and G . R. Cross shewed cause, and 
contended that the deed of separation in this cause was 
wholly illegal; and that the husband might at any time 
resume his marital rights, notwithstanding its provisions; 
and, besides, even if that were not so, the Court would 
hardly enforce the provisions of such a deed by a sum¬ 
mary proceeding. Here, too, the husband may be 
liable for the debts of the testator, in case of a devas¬ 
tavit; and it therefore could never be in the contem¬ 
plation of the parties, that the wife should receive the 
money due to the testator. In Jenkins Rep. 79. it is 
laid down, that the husband, by his grant, may dispose 
of the goods and chattels which his wife has in her own 
right, or as executrix. The object of this deed of 
separation was only to secure to the wife all the property 
which she might have, or of which she might be entitled 
to the beneficial enjoyment; but it was never intended 
to include property which she had solely in her repre¬ 
sentative capacity. 

Jervis and Campbell, contra, were stopped by the 
Court. 

Abbott C. J. Whilst the husband continues to 
relinquish his marital rights, it would be contrary both 
to equity and justice, if we were to allow him, in direct 
violation of the contract which he has made, to execute 
a release of this sort, and thereby to render the suit 
commenced by his wife in her character of executrix 
utterly unavailing. It is not necessary for us to decide 
as to the right of the husband to receive the money, 
when recovered by the present action. All that we do, 
on the present occasion, is to say that he shall not be 

allowed 


1821. 


ImXBU. 

agaiiut 

Ncinuv. 
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1821. allowed in this manner to prevent Pie suit from pro- 

--- ceeding. 1 am therefore of opinion l.'.at this rule ought 

against to be made absolute. 

N&WJtAN'. 

» 

Bayley J. I am of the same opinion. 1 lie wife in 
this case is bound, as executrix, to act for the general 
benefit of all persons interested under the will of the 
testator; and the husband ought not to be permitted to 
prevent this by a wrongful act, which would amount to 
a devastavit on his part. He is not to release the debt 
without sufficient compensation, but ought to sutler the 
suit to go on, to ascertain the amount of the debt. He 
may, perhaps, be entitled to intercept the money, when 
it is ascertained upon a trial how much is due; but he 
ought not to be allowed in this manner to prevent any 
trial from taking place. I think, therefore, that this 
plea ought not to stand. 

IIoluoydJ. 1 think that this release ought not to 

Cj 

be allowed to be available to the defendants, being given 
under such circumstances, mid in the progress of the 
cause. I do not agree in the construction which has 
been put on the deed in the course of the argument; it 
seems to me to extend to property claimed by the wife 
in her representative capacity, and I think that this 
release is clearly in fraud of the deed of separation. 
Here, too, the husband is only named as plaintiff for 
conformity, and he ought not to be allowed to release 
the debt; for to do so would be a fraud upon the per¬ 
sons having an interest under the will of the testator. 


Best J. This action is brought on the faith of 
the stipulation contained itt the deed of separation; and 

I think 
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I think that the husband ought not, under such circum¬ 
stances, to be allowed to release the debt, and so 
altogether to defeat the action. 

Rule absolute, (a) 


(«) See Legh v. Legh, 1 Bos, <$• Pul . 447. 


Campbell and Others against Innes. 

A SS'SUMPSIT on a policy of insurance, dated 30th 
July, 1812, upon the ship Mars and her cargo, 
from London to Norfolk, in Virginia , and from thence 
to Wilmington, in North Carolina, at a premium of 
six guineas per cent., against all risks, American capture, 
or seizure included. The declaration averred the interest 
in Messrs. Levy and Gomez, and stated a loss, by the 
ship being seized, detained, and carried away, by certain 
persons unknown to the plaintiffs, to wit, by certain 
enemies of our lord the king. Plea, general issue. At 
the trial, before Abbott C. J,, at the Guildhall sittings 
after the last Hilary term, it appeared, that the ship 
and goods in question were the property of Messrs. 
Levy and Gomez, who were American subjects. The 
ship sailed on her voyage, laden with British goods, on 
the 2 2d July, 1812; and upon her arrival at Norfolk, in 
Virginia, the ship and cargo were seized by the collector 
of the customs for that port, and immediately prose¬ 
cuted by the American government, as being forfeited 
for a breach of the non-importation act. The assured, 
in consequence, immediately abandoned the ship to the 
underwriters. It appeared, also, that war was declared 

by 


1821 . 


XKKiax. 

against 

Newman. 


Friday, 
May 11th. 


Upon a. policy 
effected (after 
the declaration 
of war by Ame¬ 
rica, but before 
it was known 
in England,") 
in which it was 
not stated in 
the policy, nor 
communicated 
to the under¬ 
writer, that the 
assured was an 
American sub¬ 
ject, and the 
loss happened 
in c< nscquonce 
of a seizure by 
the American 
government for 
a forfeiture for 
the breach of 
their non-im¬ 
portation act: 
Held, that the 
action could 
not he main¬ 
tained, even af¬ 
ter the war had 
terminated. 
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against 


by the American government, in July, 1812, before tpe 
ship soiled from England, but that circumstance was 
not known in England till after her departure. Abbott 
C. J. was of opinion, at the trial, that as th'e ship wa» 
seized by the American government, on account of the 
war with America , and as the assured was an American 
subject, which circumstance was not stated on the face 
of the policy, and did not appear to be known to the 
underwriter when he subscribed the policy, the plain¬ 
tiffs were not entitled to recover, lie therefore directed 
a nonsuit. And now 


Scarlett moved for a new trial, and contended, tiiat 
here it being expressly stipulated, that the insurance 
should be against all risks, American capture, or seizure, 
included, there was no objection to the plaintiffs’ re¬ 
covering now; the war with America being at an end. 
The only question is, whether it be lawful for an under¬ 
writer to contract to insure an American subject against 
the acts of his own government, and there is no cage 
which says he may not do so by a special contract. 
Here it is expressly included in the risk; and upon 
grounds of public policy tiicre is no objection to the 
allowance of such insurances. The case of Conway y. 
Gray {a) may be cited to the contrary; but the author , 
rity of that case has been much doubted. In Simeoy v. ; 
Bazett (b), Lord Ellcnborough lays it down, that “ the 
exclusion of risk occasioned by the act of the assured’s 
own government is only an implied exclusion from the 
reason and fitness of the thing, which may be rebutted 
by circumstances;” and he adds, in another place, that. 

(£) e M. $ S- 9‘J. 

. ** those 


(a) 10 East, 53G. 
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“ there is no doubt that an insurance upon an American 
ship against American embargo might be .good, not¬ 
withstanding the act of embargo might be considered 
as an act of the party’s own government who effected 
the insurance. For not only an insurance against the 
act of his own government but even against his own 
act might be good, if the underwriter was disposed to 
enter into so hazardous a risk.” Here there is an ex¬ 
press stipulation introduced into the policy, and the 
contract was, no doubt, made with a view to the very 
risk which afterwards occasioned the loss. 

Abbott C. J. In this case, the policy did not shew 
that the property belonged to an American subject, nor 
did it appear at the trial that the underwriter was ac¬ 
quainted with that fact. Now an American subject, to 
whom a ship and goods arc consigned in America , if he 
knows that he is insured against a loss of this descrip¬ 
tion, may not only omit to take proper menus for pre¬ 
venting such loss, but inay possibly facilitate it by giving 
information to his own government upon the subject. I 
think that that is a risk which the underwriter ought 
to know before lie subscribes the policy. I thought, at 
the trial, that, ns it did not appear by the policy, and 
was not communicated to the underwriter in this case, 
that this property belonged to an American subject, the 
plaintiffs were not entitled to recover; I am of the same 
opinion still. This rule must, therefore, be refused. 

Bayley J. In Simeon v. liascit, the underwriter was 
fully acquainted with all the circumstances, and it was 
distinctly in the contemplation of both parties there to 
insure against the act of the government of the assured. 
Vol. IV, G g It 


4>t& 
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It was upon that ground that thy underwriter was held 
to be liable. But in this case it does not appear tlmt 
the underwriter knew the ship and goods to be Ame¬ 
rican property. Now that makes a material difference 
in his risk; for, if the property be British owned, of 
course the owner will do all in his power to prevent 
the risk from occurring; but if it he American owned, 
he may, if he be secure of payment by the underwriter, 
lend himself to the purposes of his own government, 
and assist them in obtaining possession of the property 
, insured. As it does not, thercibre, appear distinctly 
that this was a risk within (he contemplation of the un¬ 
derwriter, at the time lie subscribed the policy, I think 
that the nonsuit was right. 

Holiioyd and Best Justices concurred. 

Rule refused. 
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(XwrwLt 

against 

Isms* 


^ Campbell and Olliers, Executors of Donald- 

May 11 til., 

son, against Ikxes. 


Tiic importa¬ 
tion of goods 
from 4meri™, 
in a vessel Ame¬ 
rican built, 
though owned 
by brine, sui,. 
jects, is not le¬ 
galized by 
49 Q, 0. c. J9. 


^SSUMPSIT on a policy of insurance on the ship 
Manhattan and cargo, from Virginia to Great Bri¬ 
tain . Plea, general issue. At the trial at the last sit¬ 
tings at Guildhall, before ALboll C. J., it appeared that 
the ship was built in America, but was the property of 
Messrs. Osborne and Co., who were British subjects, 
and by them was chartered for this voyage to Donald¬ 
son, who was also a British subject. The cargo con¬ 
sisted of timber, the produce of the United States. Upon 
this it was objected, that the voyage was illegal, being in 


violation 
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violation of the navigation laws. The learned Judge was 
of this opinion, and directed a nonsuit. And now 

Scarlett moved, by leave, to enter a verdict for the 
plaintiff. It is quite clear that if this had been an Ame¬ 
rican ship, and owned by Americans , the importation 
would have been legal. For, by 49 G. 3. c. 59., an im¬ 
portation of American goods in American vessels is per¬ 
mitted, on payment of the like duties, as if imported in 
ships not British built. Then the circumstance that this 
vessel is British owned cannot make a difference; for 
the case of Long v. Duff {a) shews, that the policy of 
the legislature in such cases is not to prevent Bri¬ 
tish subjects from employing foreign ships in neutral 
trade in as ample a manner as they can be employed by 
aliens. 


JH&I* 

CAMtltU 

against 

litiifci 


Abbott C. J. I think the nonsuit right. The diffi¬ 
culty is this : tin' importation is not legalised by 49 G. 3. 
c. 59., because that act is confined to ships American 
owned, and “here the owners of this ship were British 
subjects. Nor can the importation be legal as being in 
a British ship, because the register acts prevent this 
vessel, being American buiit, from being so considered. 
The case of Long v. Duff 'is very distinguishable. There 
the question turned on the words of the convoy act, and 
it was held that a foreign-built ship, British owned, was 
not required to be registered. But that case contains no 
decision on the point, whether an importation of goods 
in a vessel of that description would, in a case like this, 
be legal. 


(a) 2 11$ P. 209. 

G g 2 


Rule refused. 
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Saturday, 
May 12 th. 


Hetherington and Another against Vane, 
Bart., and Others. 


Where the r THIS was a feigned issue to try the right of the plain- 

ptaint iff being JL , _ 

posseted of tiff to an allotment of common in the manor ot 

in E. had for Wythop, in the parish of Brigham, in the county of Cum- 


eijed^ghtso? her land. The claim was, that plaintiffs, as owners and 
bu"'!t*appeared* P ro P r ‘ etors °f lands and tenements in the township of 
that this was Emblctoii, were entitled to right of common of pasture 

done near the “ 1 


boundary of the within the manor of Wythop . At the trial at the last 

two commons •- 


of IV. and E., 
which lay open 
and unindosed 
adjacent to each 
other; and it 
also appeared 
that the parties 
exercising the 
right did not, 
at the time, 
know the exact 
boundary, and 
that plaintifT 
bad on a pre¬ 
vious inclosure 
of the E. com¬ 
mon obtained 
an allotment 
there in respect 
of his estate : 
Held, that the 
Judge was right 
in leaving it to 
the jury to say, 
whether the evi¬ 
dence was re¬ 
ferable to an 
exercise of the 
right in E. and 
a mistake of the 
boundary, or to 
on exercise of 
the right in IV. 


Carlisle assizes, before Best J., it appeared, that the com¬ 
mons of Wythop and Embleton formerly lay open and un¬ 
inclosed, adjacent to each other, and that the boundaries 
between them were not at that time distinctly ascertained, 
nor until about seven years ago, when the boundary was 
settled in consequence of an action between the Earl of 
Egremont and Sir Frederick Vane. The plaintiffs were 
proprietors of a house and land in Embldou ; and it was 
distinctly proved, that they and their predecessors lmd, 
for 60 years past, heafed their sheep and exercised 
other rights of common, in places which, on the settle¬ 
ment of the boundary, proved to be on the Wythop side 
of it. It was also proved, that the proprietors of the 
estate had most commonly washed their sheep at a 
brook in Wythop, but occasionally also in one at 
Embldou. It appeared, however, that at the time these 
acts were done, the parties doing them were wholly 
ignorant of the exact boundary, and that the plaintiffs 
had on a previous inclosure of the Embleton common 


applied for and received an allotment in respect of this 
estate. The learned Judge left it to the jury to say 

whether 
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whether this evidence was referable to an exercise of a 
right of common within Embleton , and a mistake as to 
the exact boundary, or whether it was to be considered 
as an adverse enjoyment in Wythop , with the know¬ 
ledge of the commoners there, and acquiesced in by 
them. The jury found a verdict for the defendants. 
Scarlett moved for a new trial, on the ground that this 
was a misdirection on the part of the learned Judge. 
The rights were in fact exercised within the manor of 
Wythnp , and that for a long period of time; and the 
parties must be taken to be cognizant of their own 
boundaries, and to have acquiesced. No doubt can be 
entertained that a right of common, in respect of a 
tenement not within the manor, may be acquired by 
usage. And he referred to a case tried before Bayley J. 
at Carlisle , where a different rule had prevailed. 

But the Court were of opinion, that the learned Judge 
had in this case correctly left the question to the jury, 
and that the jury had come to a right conclusion. And 
Bayley J. added, that in the case before him there was 
not any dispute as to the boundary, and that the 
question was not, as here, to which of two commons the 
exercise of the right was applicable. 

Rule refused. 


429 

1821. 

Hktherxngtov 

againtl 

Vans. 
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Saturday, 

May 1-th, 


The King against Hunt. 


Upon the trial 
of on informa¬ 
tion for u libel 
only ten special 
jurymen ap. 
pcared, and tvro 
talesmen were 


r J^HIS was an information by the Attorney General 
against the defendant, for a libel. At the trial, at 
the lyst sittings at JFtslmins/cr, before Abbott C. J., 
when liie case was called on, only ten of the special jury 


sworn on the 
jury. It is no 
ground far a 
new trial that 
two of the non- 
attending spe¬ 
cial jurymen 
named in the 
pannei had not 
been summon¬ 
ed, though it 
appeared that 
this fact was 
unknown to 
the defendant 
until after the 
trial. 


attended. Two talesmen were accordingly sworn, and 
the defendant was convicted. And now 

Denman moved for a new trial, upon the affidavits 
of two of the special jurymen, who had not attended, 
stating, that they had not been summoned, and also 
on the affidavits of the defendant and his attorney, that 
they were w holly ignorant of that fact till after the trial 
was over; and he contended, that it was absolutely 
necessary that all should be summoned ; lor if two may 


be omitted, so may any other number; and so a se¬ 
lection may be made of particular persons to try the 
cause. It may he said, that for this the sheriff is punish¬ 
able, but that is no advantage to a defendant who 
suffers by his improper conduct. But the act of par¬ 
liament is imperative, for it requires all to be sum¬ 


moned. Tile trial is altogether wrong in consequence 
of this omission, and the defendant is entitled to a new 


trial. He referred to Hill v. Yales (a), Parker v. Tho- 
roton (6), and Dovrtj v. Itobsou. (c ) 


Abbott C. J. No case has bcc-n cited which is a 
direct authority on this question, so as to form a ground 

(«) 12 Hast, 229. (/;) Sir. e-10. 2 Ld. Jtaym. 1-110. 

• c ) 2 Marsh. 154. 

for 
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for our decision; we must, therefore, look to the prin¬ 
ciple on which this application is founded. There has* 
in this case, been an omission to summon two of the 
special jurymen. The Court is not without proof to 
suspect any fraud on the part of its officers. It is not 
suggested, in this case, that the omission has been in 
consequence of collusion with any other person. lij 
then, on these affidavits, we were to grant a rule, we 
should intimate it to he our opinion, that in every case 
which may be tried, whether civil or criminal, if the 
party against whom the verdict passes chases to apply, 
he will be entitled, as of right, to a new trial, in case he 
shews to the Court that any one juryman has not been 
duly summoned to attend. This would be going a 
great deal too far. I think, therefore, that we ought 
not to grant this rule. 

Bay lev J. I am of the same opinion. If we were 
to accede to this application, it would be equally com¬ 
petent to the crown, in case of an acquittal, to have a 
new trial, as of right; and, therefore, our granting a 
rule in this case would tend to deprive defendants of 
the protection which the law at present gives to them; 
and this would apply to ail cases, criminal ns well as 
civil. It would surely be a monstrous proposition to 
contend, that, alter an important question has been de¬ 
termined at nisi prius, the losing party might have a 
new trial, because the sheriff had omitted to summon 
one common juryman out of the whole panne I. It is 
argued, that if so, the sheriff might omit to summon 
all the special jurymen but one. But if such a case 
were to occur, the Court would have no difficulty; for 
it is clearly competent to them, in their discretion, to 

G g 4 grant 
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ThrfKcka 

maahui 

Hum. 


grant a new trial. This is not an application of that 
sort; but if it were, I should bo of opinion, that as there 
is no reason to think the jury wrong in their verdict, the 
Court ought not to interfere. 


Holroyd J. It dot* not appear, upon these affidavits, 
that any reason is suggested why the sheriff omitted to 
summon these two jurymen, or that it was done in con¬ 
sequence of any improper practice. We cannot, in the 
absence of proo£ presume that any thing has been done 
corruptly. If that were so, still I think that this could 
not be considered as a mis-trial. If it could, great mis¬ 
chief, as it seems to me, would follow. In crown cases, 
all the acquittals would be void, and the parties might 
be tried again ; but I think that the trial cannot so be 
treated as a nullity; and, as there is no other ground 
for the present application, J am of opinion that there 
should be no rule. 


Best J. It is distinctly stated, in Dooey v. Hobson, 
by Lord Chief Justice Gibbs, that applications of this 
sort must be to the discretion of the Court, and that 
they will, if justice requires it, accede to them. From 
any other way of considering the question, great mis¬ 
chief would ensue. In cases of felony or treason, where 
a party has been acquitted, it would follow, that the 
crown, on proving an omission by the sheriff, to sutfN- 
mon one juryman, might try 7 the case a second time. 
Taking it to be an application to our discretion, is it 
shewn that any injustice has been done? The true rulO 
is this, if the officer has not done liis duty, lie is to be 
punished for it; and if his omission has actually pro¬ 
duced prejudice to. the party,..then it ia in the die- 

cretion 
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493 


(.radon of the Court to prevent injustice being done* by 
grouting a new trial. In this case, the omission is not 
shewn, to have been prejudicial to this defendant; and 
therefore I think the rule ought to be refused. 

Rule refused. 


1331 . 

TheKiMc 

aftabut 

Htutx. 


Doe, on the Demise of Lloyd and Another, 
against Deakin and Another. *• 


Saturday, 
May 12th. 


JgJECTMENT for certain premises, situate at Tre- 
•wiUaUf in the county of Salop. Plea, general issue. 
The demise was laid in the year 1818. At the trial, 
at the last assizes for the county of Salop, before 
Gartum B.» it became necessary, in order to establish 
the case lor the lessors of the plaintiff, to prove the 
death of Thomas Tannatt , who had been tenant lor life 
of the premises. It appeared that he was born in Feb¬ 
ruary, 1759, and had been a wanderer during the greater 


The fact of a 
tenant for life 
not having been 
seen or heard 
of for fourteen ' 
years by a per¬ 
son residing 
near the estate, 
although nut 
a member of 
his family, is 
prima facie 
evidence of the 
death of the 
tenant for life. 


part of his life, having been absent from his relations 


from 1787 to 1804. In 1804 he returned, and having 
remained a short time, went away again. Since that 
time he had not been seen in the neighbourhood. These 
facts were deposed to by a person who resided near the 
spot; but no one of the family was called as a witness. 
The learned Judge directed the jury that this was prima 
facie evidence from which they might presume Tannatt ’s 
death, and the jury accordingly found a verdict for the 
lessor’s of the plaintiff. 


BcQison wovf moved for a new trial, and contended, 
that this was not evenprirofi.lacie evidence. .It may bead- 

mitted 
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lil-OTB, 

against 

Dkakix. 


mitted that an absence for fourteen years, where the in- 
dividual has not been heard of during all the time, may 
' furnish a presumption of death ; but that must be with re¬ 
ference to the particular circumstances of each case, and 
the persons proving it. If any of the relations had been 
called, and had proved these facts, it might have been 
different; but here it is the evidence of a mere stranger, 
residing in the neighbourhood. All that it it proves is, 
therefore, a mere absence from the particular place for 
fourteen years ; but no presumption of death arises from 
that circumstance alone. Here, too, Taunt:!! v.,»s only 
fifty-nine years of age at the time of the demise. 

Per Curiam. The evidence unanswered was suffi¬ 
cient to found a presumption of 'Fauna!?* death. And 
although the demise was laid in 18 i s, yet, in making 
the presumption, the jury might properly take into con¬ 
sideration the additional fact, that, lip ro the time of the 
trial in 1821, he had not been seen in the neighbour- 
liood where this property was situate, to which, if he 
had been alive, he would have been entitled. In Dor v. 
Jcsson ( a ) Lord ILllcnborough states, that the presumption 
of the duration of life with respect to persons of whom 
no account can be given ends at the expiration of seven 
years from the time when they were last known to he 
living. The probability here is, that as lie was entitled 
to this property, he would come into the ricghbonrhood 
to claim it. If any of the family had heard of him since 
1804, they might be called to rebut the presumption. 
And if Tannall be still alive, be may recover the posses¬ 
sion from the lessors of the plaintiff’. This rule must, 
therefore, be refused. 


(«) g r.tiit, s'. 


Rule ; efused, 
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Phillips against Shaw. 

^SSUMPSIT. The declaration stated, that one 
Thomas Pinnock had been sued by Daniel Page in 
an action of assumpsit for a debt, and that whilst such 
action was depending, in consideration that plaintiff 
would become bail for Pinnock, defendant undertook to 
indemnify him. That plaintiff accordingly became 
bail lor Pinnock jointly with defendant, and on 24th 
June, 1H1G, duly entered into a recognizance of bail, 
whereby they consented that the damages should be 
levied on them, in case Pinnock did not pay them, or 
render himself to custody. It then stated, that such 
proceedings were afterwards had in the said action, that 
said Daniel Page afterwards, to wit, in Michaelmas term 
53 Geo. 3., in the Court of King's Bench, recovered and 
obtained judgment in the said action against Thomas 
Pinnock for a large sum of money, as in and by the 
record of the said judgment still remaining in King’s 
Bench will appear. It then set out an action com¬ 
menced by Page against plaintiff upon the recognizance 
of bail, by which plaintiff was damnified: breach that 
defendant had not indemnified him. Plea, general 
issue. At the trial before Abbott C. J., at the last Guild¬ 
hall sittings, it appeared, on the production of the offiee- 
copy of the record, in Page v. Pinnock, that the judg¬ 
ment in that case was obtained in Hilary term 
5S Geo. 3., whereupon it was objected, that this was a 
fatal variance from the statement in the declaration. 
The learned Judge, however, over-ruled the objection, 
and the plaintiff obtained a verdict. And now 

J \ Pollock 


45$ 

im* 


Monday* 

May Htfa, 

In assumpsit 
for not indem. 
nifying plaintiff 
in consequence 
-of his having 
become hail for 
A. in an action 
at the suit of B., 
it \vu3 stated 
that H., iu Mi- 
chuchuus term, 
. r >H re¬ 

covered against 
plaintiff. The 
judgment given 
in evidence was 
in Hilary term : 
Held, that this 
was no variance, 
inasmuch as 
this was not 
matter of de¬ 
scription, hut 
ail allegation in 
substance that 

the judgment 
had been ob¬ 
tained before 
the commence¬ 
ment of the 
action. 
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189-JU F. Pollock moved, by leave, to enter a nonsuit. This 
— 1 — - was a fatal variance. This is in fact part of the dc- 
ozwut . scription of the record. Purcell v. Macnamam (a) is 
distinguishable from this case. There it was held, that 
the acquittal might be stated either on the day on which 
it actually took place, or on the first day of the sittings 
at which the indictment was tried. Hero the question 
is, whether as the parties profess to state the judgment, 
they must not describe it correctly. In actions upon 
bills of exchange, if the day of the date, or that of any 
instalment, be set out in the declaration incorrectly, the 
variance is fatal. Wells v. Girling, (b) For there the 
date is purt of the description of the instrument. 

Abbott C. J. 1 cannot distinguish this case from 
Purcell v. Macnamara, which was decided after much 
consideration. There the allegation in the declaration 
was, that the plaintiff had on a certain day been ac¬ 
quitted. Now, that fact could only be proved by tlte 
production of the record of acquittal. When thul was 
produced, it appeared that the acquittal had taken place 
not on the day stated in the declaration. But the Court 
there held it sufficient. For the allegation in the declar¬ 
ation being of a substantial matter, and not being a de¬ 
scription of the record of acquittal, was well supported 
by the proof. Here the substantial matter is, that be¬ 
fore the present action was brought a judgment hail been 
recovered by Page : and it was perfectly immaterial at 
what particular time that judgment was obtained. 1 
think, therefore, that this was not a fatal variance. 

Rule refased. 


(«) 157 . 


((*; 3 JOaylj JiWi'j 7 a. 
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Skinner and Others against Stocks. 

^VSSUMPSIT for not accepting, pursuant to con- 
•; 1 tract, a quantity of whale-oil. Plea, general issue. 
At the trial, at the last assizes for the county of York, 
before Baijley J., it appeared that the plaintiff were 
joint part-owners of a vessel employed in the whale- 
fishery, and the action was brought to recover the price 
of some whale-oil sold to the defendants. The contract 
had been made by Skinner alone, and the defendant hud 
no knowledge at the time that any other persons were 
interested in the transaction. Brougham , at the trial, 
objected that, under these circumstances, the action 
could not be maintained by the present plaintiffs, be¬ 
cause, if so, the defendant might be deprived of his 
right of set-off. For he cannot set off a separate debt 
of Skinner against the present demand. Lloyd, v. Arch~ 
hold, [a) Hie learned Judge at the trial over-ruled the 
objection, anti the plaintiffs had a verdict. 


4®r 

jksk 

Monday, ■" 

May Mtltf 


The joint-own¬ 
ers of a vessel 
engaged in the 
whale-fishery 
may sue a pur¬ 
chaser for the 
price of whale- 
oil, although 
the contract of 
sale were made 
by one of the 
part-owners, 
and the pur¬ 
chaser did not 
know that other 
persons had any 
interest in the - 
transaction. 


Brougham now renewed his objection, and moved for 
a nonsuit, by leave from the learned Judge. 

Per Curiam. The action may be maintained eidier 
in the name of the person with whom the contract was 
actually made, or in the name of the parties really in¬ 
terested. This is continually done in cases of policies 
of insurance. If the introduction of these names make 
any difference in fact to the defendant, by affecting his 


-(a) 2 Taunt. 324. 


right 
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1821 . right of set-off, he may perhaps apoly to the Court for 

~ relief. But the statutes of set-oil* do not prevent the 

against action from being maintainable in the names of all tlie 

Stocks. 

parties interested. 

Rule refused. 


Monday, 
May Hth. 


The Mayor and Commonalty of the City of 
Yortic against Wklbaxk. 


A custom th.it A CTION upon the case. The declaration, after >ct- 

nonc but a free- J- A. # i 

man, or the ting out letters patent or the ID liirJi. 2. and 

nor of a°free- 5 Jar. 1 ., incorporating the plaintiffs by the name of 

sen bv “ in “T he Mayor and Commonalty of the City of York” 

a cm- or iiu s ( a ( C( ] (J lc following custom: “ And whereas, also, within 

111 la "'' the said city there now is, and from time whereof the 

memory of man is not to the contrary, there hath been 

a certain ancient and laudable custom, there used, ob¬ 


tained, and approved, viz. that no person, not being free 
of the said city of Yor/r, other than and except the widow 
or partner in trade of a freeman of the said city, should 
or might, or shall or may, or ought to sell or put up to 
sale any wares or merchandises will.in the said citv, or 
the suburbs, &c., by retail, or keep any inward or open 
shop, or other inward place or room, for shew, sale, or 
putting to sale, by retail, of any wares or merchandises 
within the same.” The declaration then staled, that the 
defendant had sold divers wares arid merchandises, to 
wit, &c., by retail, and had kept a shop, &c., contrary 
to the form and effect of this said custom, he not being 
free of the said city, nor a partner in trade of any free¬ 
man, nor having any right so to do. Plea, general 


issue. 
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j.ssuc. A verdict having been found, upon the facts of 
the case, for the plaintiffs, at the last assizes for the 
county of York , before Bayley J., 


1821. 


The Mayer of 
Yoke 
agaiuM 
WnuvK. 


Mullock Serjt. now moved for a rule nisi for arresting 
the judgment. In this case the custom laid in the de¬ 
claration operates in restraint of trade, and is, therefore, 
bad in point of law. In The Mayor of Winchester v. 
Wilks (a), which was an action upon the case for using 
the trade of a woollen-draper contrary to the custom of 
Winchester , which was similar to the custom here laid, 
Holt C. J. said, that it was a point not determined 
whether such a custom be good, though many corpor¬ 
ation:. pretended to it: and he added, that some cor¬ 
porations pretended to a right by custom to exclude 
foreigners; but he thought they could not support it. 
in the report of the case by Lord Raymond , Lord Ilolt 
is stated to have distinguished Jf'aganors case ( b ), on 
the ground that that case was upon the customs of the 
city oi‘ London, which are confirmed by act of parlia¬ 
ment. In The Gmmakerd Company v. Fell (c), Lord 
C. J. IVilles lays it down as a rule, that all general re¬ 
straints of trade are bad. No doubt there are some 
exceptions to this, as if there be a good consideration 
given to the person restrained, or if such restraint ap¬ 
pear to be of manifest benefit to the public. But in this 
case no such thing exists, for there is no good consider¬ 
ation given to the defendant, nor is the restraint at all 
for the benefit of the public. This custom is, therefore, 
bad, and the judgment ought to be arrested. 


(a) C Moll. el. is'.c. Lit.i 129. 

(<•) lratcs, sss. 


(&) S Co, 


Abbott 
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The hfavor of 
York 
against 
WCLHANK. 


Abbott C. J. Since the deciMon referred to, of The 
Mayor of Winchester v. Wills, the ease of Woolley v. 
Idle (a) lias occurred, which was a stronger case than 
the present. There it was held, that such a custom as 
the one stated in this declaration was valid in law. I 
am, therefore, clearly of opinion that there is no ground 
for arresting the present judgment. 

Rule refused. 


(o) 4 Burr. 1 y." 1. 


Johnson and Others against Baker. 


Before the mc- /"’OVENANT. The declaration stated a deed be- 

cution of a com - \^y 

position deed, tween Richard Bidpin , of the first part; William 

it was agreed, 

in the presence Porter aud the defendant, of the second part; Georre 

of the surety for i 

the payment of Colman and Edward Palmer , of the third part; and the 
tion'ullah plaintiffs and certain other persons, creditors of Richard 
wtlet^aU the* 1 Bulpin, of the fourth part; which recited that R. 11. 
cuted°it. S CX The t ^ en carried on the business of a linen-draper, and was 
surety, at the justly indebted to the persons named parties of the 
afterwards exe- fourth part, in the several sums of money set opposite 

cuted the deed .if 

in the ordinary to their names at the foot of the deed; and that he 

way, without 

saying any being unable to pay them in full, it had been agreed to 

thing at the . 

time of cxecii- pay 1 2.<f. m the pound, in full discharge, to be secured 

was Uien de- ted as to 7s., part of such J 2s. in the pound, by bills drawn 

oTr^rs. u P on an< i accepted by William Porter and the defend- 

might get h ft hC ant ’ aIH * a8 to pound, by bills accepted by 

executed by the Col/nan and Palmer. It then set out a covenant by the 
rest of the ere- J 

ditors : Held, defendant, to pay the said sum of 7s. in the pound at 

that this was to J * 

be considered or upon the 4th day of April. Breach, that defendant 

n delivery of 

the deed as an escrow, and that all the creditors not having executed it, the surety was not 
bound. 

did 
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did not pay, pursuant to his covenants, the sum of Is. 1852.1. 
in the pound, on the debt of Btdpiri , to the plaintiffs. j miK ^yct 
The defendant, after craving oyer of the deed, pleaded, agt/inu 
first, non est factum; secondly, that the deed was de¬ 
lve red as an escrow, and on condition that the same 
should not be delivered to the plaintiffs, but be utterly 
void and of no effect, unless certain creditors of the said 
It. B., and amongs others, certain persons carrying on 
trade under the firm of Cooper Brothers , being credi¬ 
tors of 11. B.j should sign the said indenture. It then 
averred, that this condition had not been complied with: 

Et sic non est factum. Issues having been taken thereon, 
it appeared at the trial, before Abbott C. J., at the last 
sittings at Guildhall , on the examination of Ed’ecard Symcs, , 
the defendant’s attorney, who was the subscribing witness 
to the deed, that at the meeting at which the deed was 

executed by the defendant, there was a conversation re- 

♦ 

spectiug the difficulty which might arise, in case all 

Bulpia’s creditors did not execute the deed, when it was 

stated that the deed should be void, unless all the ere- 

* 

ditors executed it. At this conversation the plaintiffs 
were not present and the defendant subsequently, but 
at the same interview, executed the deed in the ordi¬ 
nary way, and without saying anj T thing at the time of 
the execution. The tleed was delivered to Burnell, one 
of the creditors, who was to get it executed by the 
other parties. Abbott C. J., at' the trial, thought that 
the condition previously expressed, although not intro¬ 
duced into the act of delivery, was sufficient to make 
this a delivery of the deed, as an escrow ’; and ns it 
appeared that the condition had not been complied 
with, he held that the plaintiffs were not entitled to 
recover, and directed a nonsuit. 

». j S'ol. IV. H h Marryaty 
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' against 

Baker. 


Matryal , on a former tiny, moved to set aside the non¬ 
suit. This is a delivery by the defendant, ns his deed, 
and not as an escrow. Iu Sheppard's Touchstone, p. 5(1., 
.the delivery of a deed as an escrow is said to be “ where 
one doth make and seal a deed, and deliver it unto a 
stranger, until certain conditions be performed, and then 
to be delivered to the party.” But he adds two cautions: 
“ First, that the words used in the delivery be apt and 
proper; second, that it be delivered to a stranger, and 
one who is no party to it.” Here neither of these re¬ 
quisites have been complied with ; for the dcetl lias been 
delivered without apt and proper words at the time of 
delivery, and the delivery was not to a stranger, but to 
a party to the deed. In Com. Dig., tit. I-ait., A. ii., it is 
laid down, that if it be delivered, as his deed, to a 
stranger, to be delivered to the party on performance of 
a condition, it shall be his deed presently; and if the 
party obtains it, he may sue before the condition per¬ 
formed. That is, therefore, an express authority in 
point. 

Cur. adv. vttll. 

Pet' Curiam. We are of opinion, in this case, that 
there must be no rule granted. The conversation which, 
according to the evidence ol Sj/tncs, took place immedi¬ 
ately previous to the execution of this deed, must be 
taken as part of the whole transaction; and if so, the 
subsequent delivery of the deed by the defendant was 
conditional, and not absolute on his part; and then the 
defendant will be entit'ed to our judgment. The pas¬ 
sage cited from Comyns’ Digest is not correct. The 
authority quoted for the law there laid down is Dc- 


gory 
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gory and Roe's case (a), where it is undoubtedly *o 
stated in the course of the argument by three Judges* 
against the opinion of the fourth. But it does not ap¬ 
pear in Leonard to have been finally decided; and upon-* 
looking to the report of the same case, in Moore, 300,* 
it will be found, that, ultimately, the case was decided 
the other way. That case is, therefore, an authority 
against the present application. 

Rule refused. 


Wh 

JaKvsoy 

again# 


(a) l Leon» 152. 


Kuckein against Wilson. h 


r JpitOVER for 800 quarters of oats. Plea, general 
issue. At the trial at the last assizes for the 
county of York before R:;yley J., it appeared that the 
plaintiff^ a Prussian merchant, in August , 1818, con¬ 
signed to Sellers and Co. of Hull , as his factors, a 
quantity of oats for sale. The oats arrived in Septem¬ 
ber , 1818. In December, 1818, Sellers and Co., who 
were merchants ns well as factors, having accepted bills 
on account of the oats, which bills were afterwards paid, 
applied to the defendant for an advance, and being 
pressed for money, placed the oats which were then 
lying in the warehouses of Wilson and Co. in his hands 
for sale as a security for the loan of 84-0/. with interest. 


A quantify of 
oats having 
been consigned 
by a merchant 
abroad, to be 
sold by J. S , 
who was a mer¬ 
chant as welt as 
factor, he 
placed them in 
the hands of 
A ., a corn-fac¬ 
tor, as a security 
for advances 
made by him; 
but the oats 
were not to be 
sold without 
the consent of 
J. S. They 
remained in 
A- ’s possession, 
upon these 
terms, for nine 
months, when 


they were transferred to A. by a sale at the market price. No money actually passed, nor 
w re any account sales rendered ; but the amount of the price- was allowed in account 
between J. S and A , leaving a balance in favour of the latter : Hold, that this was in 
substance a pledge, and not a sale by the factor; and that no property passed to A., although 
the jury bad found it to be a bona fide transaction. 


Hh 2 


The 
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The defendant was however, not it liberty to sell the 
oats without their assent. The oats having remained 
in the defendant's hands unsold till the August following, 
he agreed with Sellers and Co. to become the purchaser 
of them at the market price, and accordingly a settle¬ 
ment of the account between them took place upon that 
footing, and Sellers and Co. upon that account still re¬ 
mained indebted to defendant about 300/. The learned 
Judge left two questions to the jury ; 1st, whether the 
transaction in August, 1810, was bona fide, which the 
jury found in the affirmative; and, -die, whether in 
August , 1810, considering the circumstances under which 
Sellers and Co. were placed, they could properly, and 
in the honest discharge of their duty as agents, sell the 
oats to the defendant, knowing 1 that l»v such sale no 
money would he produced which could he applied to 
the use of the plaintiff. The jury found a verdict for 
the plaintiff damages 6221. 


Scarlett, on a former day, by leave of the learned Judge, . 
moved to enter a nonsuit; and he contended, that the jury 
having found the first point (viz. that the sale was bona 
fide) in favour of the defendant, he was entitled to judg¬ 
ment. For although it is clear that a factor cannot 
pledge, yet the subsequent sale in this case takes it out 
of that general rule. As to the sale being to a creditor 
of the factor, he referred to George v. Clagetl (a), and the 
other c.isrs on that subject, as shewing that a party buying 
goods of a factor bona fide, and without knowledge of 
the principal, is entitled to set off against them a pre¬ 
vious debt due from the factor, and contended, that if 


(o.) 7 T. n. 359. 


the 
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ti e vale laid down by the learned Judge be correct, it 
would virtually over-rule those decisii.ns. 

Cur ftiiv. mJtm 

Tiie judgment of the Court was on this day de¬ 
livered by 

Abbott C. J. According to the learned Judge’s 
notes of this trial, it appears that Sellers and Co, 
residing in Yorkshire , received in August, 1818, from 
the plain! iff j a foreigner, a cargo of oats to be sold by 
them as his factors, and for his account. On the 28th 
of September, 1818, the whole quantity, viz. 745 quarters, 
was placed by Sellers and Co. in the warehouse of 
Wilson and Co., who were warehousemen at Hull. 
Wilson, the defendant, who was at the head of that 
firm, was also a corn-factor. On the 30th September, 
1818, Wilson anti Co. received from Sellers and Co. 
an order to deliver 10 quarters of these oats to a per¬ 
son of the name of Clarke, and on the 18th Decem¬ 
ber they received an order to deliver the whole re¬ 
maining quantity to Wilson, the defendant, or order, 
and place them to his account. On the 22d December, 
ISIS, this quantity was accordingly transferred, in pur¬ 
suance of the latter order. On the 20th December, 
two days previously to this transfer, Wilson had ad¬ 
vanced 8 10/. to Sellers and Co. on the security of 
these oats, then lying at the warehouse of Wilson 
and Co., of which he expected to have the sale, 
accounting to Sellers and Co. for the proceeds, and 
paying or receiving the difference between the proceeds 
and the sum advanced, os the case might be. Upon 
this stato of facts, it is evident that Wilson originally 

H h 3 took 


415 

1821. 

Kuckhn 

rtf. ill 11*1 

V. ILbOM. 
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took the onts as a pledge from Sri rs ami Co., who had 
authority to sell, but not to pledge, In the mouth of 
September , in the following year, the oats were de¬ 
livered by Wilson and Co., to different persons, by 
the ordere of Wilson. If the proof had stopped there, 
it would be manifest that Wilson having taken the 
plaintiff’s goods in pledge from persons who had no 
authority to pledge them, and having afterwards trans¬ 
ferred and delivered them to others, would be answer- 
able for their value to the plaintiff in an action of 
trover. It is to be seen, therefore, whether the rights 
of the parties were varied by any thing that occurred 
between the original pledge to Wilson in December. ISIS, 
and his transfer or delivery of the goods in September 
following. Now the substance of the intervening trans¬ 
actions is this : Wilson repeatedly applied to Sellers 
and Co. for permission to sell the oats, arid was refused. 
The market continually declined. Sellers and Co. dis¬ 
solved their partnership. Sellers afterwards authorised 
one Tube, a broker, to dispose of the oats; and in August , 
1819, Tube, thus authorised, agreed with Wilson , that 
he, Wilson , should himself become the purchaser at a 
certain rate, being the then market price. At this time 
Sellers was in difficulties, and soon afterwards became a 
bankrupt, being at that time considerably indebted to 
the plaintiff. Tube, who was a broker, did not enter 
this transaction in his broker’s book, nor render any 
account sales; and being examined at the trial, he said 
that lie did not consider this as a very regular trans¬ 
action, and that he did not understand himself exactly 
.as acting as a broker in. the transaction. Upon this 
.evidence there, appears to be none of .the ordinary 
characteristics-of a mercantile sale, the price not being 
... .. actually 
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nlually paid by Wilson, and it being manifest that 
i here was no intention that it should be paid. The 
intervening transactions amount to nothing more than 
an agreement, that the pawnee should take the pledge 
to himself at a fixed sum, to be set against the money 
that he had advanced upon the security of the pledge. 
Such an agreement docs not in our opinion alter the 
nature of the original transaction, which was clearly a 
pledge; and the case may and ought to be decided in 
favour of the plaintiff upon the general principle which 
does not allow a factor to pledge, without contravening 
either the case of George v. Clageti (a), cited at the 
bar, or, so far as I have been able to discover, all or any 
one of the unquoted cases or authorities which we were 
so earnestly cautioned not to over-rule. This rule must 
therefore be refused. 

Rule refused. 


1821. 


Kcjcki lit 
again.' t 
Wjlsow. 


(a} 7 T.B.3?9. 


The King against The Inhabitants of the Parish WVrf 

Ma>/ 16th. 

of St. Benedict, in the Town and County of 
Cambkidge. 


j} RESENT MEN T, in the usual form, by a magis¬ 
trate against the defendants, for not repairing a 
highway. Plea, not guilty. The case was tried at 
the Cambridge Ixnt assizes, 1820, before Graham B., 


Whore a road 
was set out by 
commissioners 
under a local 
act, and certain 
persons only 
were hy the act 
to use it, hut. in 

fact it had been used by the public for many years, it was held that this was not sufficient 
evidence of a dedication to the public; and that if it was, there being no evidence that die 
parish had acquiesced in that dedication, it was not a public road which the parish were 
bound to repair. 


Hh 4 


when 
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when a verdict was found for the crown, subject to the 
opinion of this Court on the following case. The road, 
which was proved to be out of repair, was situate in the 
defendants’ parish, and was originally made under the 
provisions of a local act passed in the 41 G. 3. By a 
clause in that act the commissioners were directed to set 
out two specific private roads, therein particularly de¬ 
scribed, which, when set out, were to be useil by such 
persons only as were entitled to use an old occupation- 
road, running in the same direction with the latter of the 
two roads. The commissioners acting in execution of 
this power, by their award, dated June 27, 1 803, set out 
the road presented as one of these two roads. From 
the date of the award, however, until the finding of the 
presentment, the road had been used by the public with¬ 
out interruption as a carriage-way. The question was, 
whether under these circumstances this was a public 
road, which the parish was bound to repair. 


Barnctaall, for the crown. This is a public road, 
and, consequently, the parish are bound to repair it. It 
is clearly established, that a public right may be ac¬ 
quired by the user of that which was originally a private 
road. The Trustees of the Rugby Charity v. JfeTemeo 
liter, {a) The same rule applies to bridges. In The 
King v. The West Riding of Yorkshire (A) it was held 
that if a bridge be of public utility, and used by the 
public, the public must repair it, though built by an 
individual, and the use of it by the public was consi¬ 
dered evidence that it was of public utility. In Rex v. 


JJoyd 


(«) tl East, STS. 


(ft) 2 East, 312- 
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Lloyd (c) it was held, that a road originally made for 
private convenience, but which had been open to the^ 
public for several years, without any person who passed 
through it meeting with interruption, was to be con¬ 
sidered as dedicated to the public, and that it became a 
highway, to obstruct which was an indictable offence. 
These are authorities to shew, that where a road is ori¬ 
ginally made as a private road, even for the benefit of 
an individual, yet if it be permitted to the public to use 
it for a certain time, it is to be presumed that the owner 
thereby meant to dedicate it to the public, and it then 
becomes a public road. There is no distinction in point 
of principle between this case and the cases cited; for the 
clause in the act of parliament which directs that the new 
road should be used by such persons only as were en¬ 
titled to use the old road is no more than a legislative 
declaration, which is implied by the common law in the 
case of every private road, that none but those having 
a right shall use it. It is clear that the old road might 
by user have become a public road, and the parish 
would then have become bound to repair it; and if so, 
there cannot be any reason why the new road, substi¬ 
tuted for it by this act of parliament, should not also 
become a public road, by the same means. 

Robinson , contra, was stopped by the Court. 

Abbott C. J. I am of opinion that this was not a 
public road, and that the parish are not bound to repair 
it. It was in this case, as appears from the clause in the 
local act, compulsory on the owner of the soil to permit 

(*) 2 Cumj-b. 2C0. 


1891. 

The Kura 
against 
The Inhabit- 
ants of 
St. Bkremct* 


a qua- 
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ngniuti 
The Inhabit¬ 
ants of 
St. Bcncdict. 


a qualified passage, viz. to all persons entitled to use the 
old occupation-road. That circumstance distinguishes 
this from the cases cited. If this be a public road, it 
would follow that wherever, under an inclosure act, an 
occupation-road was set out, and it happened to be con¬ 
venient for passage, it would become, almost imme¬ 
diately, a public road, and the burden of repairing it 
would be thrown on the parish. 


JSayley J. I am of the same opinion. I do not 
accede to the docrine, that because there is a dedication 
of the road by the owner of the soil, and the public use 
it, that the parish is therefore bound to repair. 1 think 
there ought to be, in addition to that, evidence of an 
acquiescence by the parish in that dedication. In the 
case of bridges, there always is what is to be considered 
as an acquiescence by the county. The county is not 
liable except for bridges made in higJncays; the making 
of the bridge, and thereby obstructing the road while 
the bridge is making, may be treated as a nuisance, and 
the county may, if it think fit, stop its progress by in¬ 
dictment, and the forbearing to prosecute in that way 
is an acquiescence by the county in the building of the 
bridge. But in the case of a parish, they have no 
power to prevent the opening of a road, or to obstruct 
the public use of it. It would be most unjust if, by the 
public use of what was at first a private road, the bur¬ 
den of repairing it could be removed from the persons 
to whom the use of it was at firstt confined, and cast 
upon the parish. Admitting, therefore, that in this case 
there was a dedication to the public, (which, I think, 
does not sufficiently appear,) and that the road was 
found to be a public benefit, (which I am not sure is the 

case,) 
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cRse,) I think that in consequence of the want of some 1821 . 

act of acquiescence or adoption by the parish, they are ^ 

not liable to the repair of this road. again# 

1 The Inhabit¬ 

ants of 

Holroyd and Best, Justices, concurred. Sr - Bkwkmct. 

Judgment for the defendants. 


Turner against Leech. 


Friday, 
May 18th. 


^^SSUMPSIT by plaintiff, as indorsee, against the 
defendant, as a prior indorser of a bill of exchange 
for 50/., payable three months after date. Plea, ge¬ 
neral issue. The cause was tried at the Guildhall sittings 
after Hilary term, 1818, before* Lord Ellcnborough C. J., 
when the jury found a verdict for the plaintiff, subject 
to the opinion of this Court, upon the following case. 
The defendant was the eighth and the plaintiff the 
eleventh indorser of the bill of exchange, which was in¬ 
dorsed by him to liennctt , and by him to Fletcher , and 
by him to Hordern and Co., bankers at Wolverhampton, 
who transmitted the same to their London correspond¬ 
ents, Messrs. Sansom and Co., who were the holders 
when the bill became due. The bill was duly presented 
for payment on Saturday the 30th August, 1817, and 
dishonoured. On Monday, the 1st September, 1817, 
Sansom and Co. wrote to Hordern and Co., at Wolver¬ 
hampton, duly informing them of such dishonour, which 
letter was received by them on Tuesday, the 2d Sep¬ 
tember. Notice of the dishonour was, on the 2d Sep¬ 
tember, given to Fletcher, and on Wednesday, the 3d 
September, a letter, giving information of such disho¬ 
nour, was sent by the post by Fletcher to Bennett, at 

Stockport , 


The indorser of 
a bill of ex¬ 
change which 
had been dis¬ 
honoured, and 
which a subse¬ 
quent indorser 
had made his 
own by laches, 
paid the bill, 
and immediate¬ 
ly gave notice 
of dishonour to 
the defendant, 
a prior indorser: 
Held, that the 
plain till'could 
not recover the 
amount, al¬ 
though it ap¬ 
peared that the 
defendant, in 
case successive 
notices had 
been given by 
all the parties 
on the bill, 
could not have 
received notice 
of dishonour at 
an earlier pe¬ 
riod. 
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Leech. 


Stockport , where he resided, nnd which letter was <le- 
livered there at his shop, on Thursday , the 4th Septem¬ 
ber. This letter was not opened, and no notice was 
given to the plaintiff’or any oilier parly, before Monday, 
the Sth September. On the Sth September , the plaintiff* 
first received notice of the dishonour, and immediately 
paid the amount of the bill to Bennett. John Davies, 
the tenth indorser, Washington and Horner, the ninth 
indorsers, and the defendant, the eighth indorser: all 
resided at Stockport. It was admitted, in addition, that 
the defendant had notice of the dishonour either on the 
8th or 9th September, 1317. 

Chitty , for the plaintiff. In this case the defendant 
received notice of dishonour on the 9th September at the 
latest; and if notice had been given to each successive 
indorser in the regular course, he would not have re¬ 
ceived it at an earlier period. Then he has received no 
injury by the neglect. Suppose the holder gives notice on 
the same day to six successive indorsers, and the seventh 
indorser receives notice of it six days afterwards, surely 
he ought not to be allowed to defend himself, on the 
ground of laches, when in the regular course he could 
not have received notice sooner. 

J. Williams, contra, stopped by the Court. 

Abbott C. J. In this case the plaintiff, who ought 
to have received notice of the dishonour of the bill of 
exchange from Bennett, on the 5th September , did. not, 
in fact, receive notice till the Sth; and, therefore, lie 
was clearly discharged by the laches of the holder. 
Then can he, by paying the bill, place the prior in¬ 
dorsers 
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dorscrs in a worse situation than that in which they 
would otherwise have been ? I think he cannot do so; 
and that in paying this bill he has paid it in his own 
wrong, and cannot be allowed to recover upon it against 
the defendant. 

Judgment for the defendant. 


1821 . 

Turner. 

"gainst 

Leech. 


The Company of Proprietors of the Monmouth- Friday, 

. . M«!/ 18 th. 

shire Canal Navigation against Kendall and 
Others. 


I HE declaration alleged that the defendants were in- An act of par- 

■A , . .. , , linment pro- 

ueb ted to the plaintiff tor divers rates, tolls, and vided that the 
duties, for the tonnage of certain goods of the defend- pany^honld not 
ants, conveyed along a certain canal of the plaintiffs, ^greateri-atir 
and also for the use of the plaintiffs’ canal, railways, 
and roads. The declaration likewise contained a count li ™ e l,ein ?> be 

taken by the B . 

on a quantum meruit, with the usual money counts. Canal Com. 

* pany ; and the 

The defendants pleaded the general issue, and paid into latter, by a re- 

, • i solution at a 

court the sum ol 318/. The cause came on to be tried general assem- 

at the Monmouth Lent assizes, 1819, before Richardson ul^r common*^ 

.T., when the jury found a verdict for the plaintiffs, da- their tol'lsT^ 

mages 206/. 3s., subject to the opinion of the Court on 

the following case. pany could not 

° question colla- 

By statute 32 G. 3. c. 102., the company of pro- temlly the va. 

J . . lidity of such 

prietors of the Monmouth Canal Navigation were esta- resolution, but 

were bound 
by it. 

The 11. Canal Company's act directed Unit no reduction of the tolls should take place, 
unless assented to by two thirds of the proprietors ; but allowed them to vote by proxy, a 
form for which instrument was given, by the act. Quaere, whether such instrument requires 
to be stamped ? 


blished 
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1821. blished with power to make and maintain a canal from 
The Pontncwj/nydd, in the parish of Trevithin , into the river 

moothshir* jj s b at t j, e town of Newport-, which canal was ac- 

Canal Company 

against cordingly completed. By statute 33 G. 3. c. 90., the 
Kendall. , . 

company of proprietors of the Brecknock Canal Navi¬ 
gation were established with the power to make a canal 
from the town of Brecon , to communicate with the be¬ 
fore-mentioned Monmouthshire canal near Ponfi/moilc, 
and to make railways as therein mentioned. By this 
act it was provided, that the said company ol pro¬ 
prietors of the Monmouthshire Canal Navigation should 
pay to the company of proprietors of the Brecknock 
Canal Navigation the sum of 30(»0/,, upon the 2. r >th 
day of March, 1 794; and that in default of payment 
the same might be sued for ami recovered by action 
of debt or on the case, in any court of law: and that 
the company of proprietors of the Monmouthshire Ca¬ 
nal Navigation should not take or demand for any 
coals, goods, merchandises, or other thing-, which 
should pass or be navigated in boats or other vessels, 
upon the said Monmouthshire canal, to and from the 
said Brecknock canal, and passing thereon for two 
miles or upwards, any higher or greater rate of ton¬ 
nage than should, for the time being, be taken by 
the company of proprietors of the Brecknock Canal 
Navigation, for any coals, goods, merchandise, or other 
things, passing or to be navigated on the Brecknock 
canal. The general assemblies of the proprietors of 
the Brecknock canal were directed to be held twice 
in every year, in April and October , for the purpose 
of choosing a committee; and it was provided that 
a special assembly might at any time be called by 

five 
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five of the committee, or ten proprietors, on causing 
notice thereof to be given in some newspaper pub¬ 
lished or circulated in the several counties of Breck¬ 
nock and Monmouth , or in such other manner as 
the said company of proprietors should, at any ge¬ 
neral assembly, direct or appoint, declaring in such 
notice the place where and the time when such spe¬ 
cial assembly should be held, the place to be within 
such of the said counties of Brecknock and Monmouth 
respectively, where the cause of such meeting, if within 
either of the said counties only, should arise, and the 
time not to be less than fourteen days after such notice 
given : and also specifying in such notice the reason for 
and intention of holding the same. It was further pro¬ 
vided, that the tolls on the Brecknock canal should be 
fixed at a general assembly of proprietors; and that it 
should be lawful for them, from time to time, at any 
general or special assembly to be held lor that purpose, 
of which three calendar months’ notice at the least 
should be given in the manner thereinbefore mentioned, 
to lower or reduce such of the said rates and tolls to 
be fixed as aforesaid, as the said company of proprietors 
should think proper; and afterwards, from time to time, 
at any general or special assembly, of which the like 
notice should be given, to advance and raise all or any 
of the said rates or tolls so lowered or reduced; pro¬ 
vided always, that the said rates and tolls so to be ad¬ 
vanced or raised as aforesaid should not in any case 
exceed the respective rates and tolls thereinbefore au¬ 
thorised to be taken, and that no reduction of the said 
rates or tolls should be made without the consent of so 
many of the said proprietors as should be possessed of 
at least two-thirds of the whole number of shares in the 

said 


1821. 


The Motr- 

MOVTHIHUI 
Canal Company 
against 
Kendall. 
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1821. said undertaking: it also provided, that tlie proprietors 
The M at t ^ ,e £ er,era * or s P ecI nl assemblies might vote bv proxy. 
moothshim The proxy was directed to be as follows: “ I A. B., 

Canal Company “ 

agamst one of the proprietors of the Breck nock Canal Navi¬ 
gation, do hereby nominate and appoint Gf. //. to be 
my proxy in my name, and, in my absence, to vote 
and give my assent to or dissent from any business, 
matter, or thing relating to the said navigation and 
undertaking, which shall be mentioned or proposed 
at a meeting of the proprietors of the said navigation, 
or any of them, in such manner as the said G. //. shall 
think proper, according to his opinion and judgment, 
for the benefit of the said navigation and undertaking, 
t>r any thing appertaining thereto. In witness whereof, 
Ac.” The plaintiffs paid to the Brecknock canal com¬ 
pany the said sum of 30001., on the 25th March, 1 794. 
The following notice was published in the Cambrian 
newspaper on the 1st February, 1817, this being the 
earliest day of its being published in any newspaper: 

“ Brecknock Canal Navigation: We, the undersigned, 
being proprietors of four or more shares in the said 
navigation, do hereby give notice, that at the general 
assembly to be held in the town of Brecknock, on the 
last Thursday in the month of April next, we intend 
to bring forward a motion and pass a resolution to 
reduce the several tonnages on the canal anil railways 
of the company, on coal, lime, lime-stone, iron, and 
iron-stone, and on articles carried along the canal 
for the purpose of manufacture,' and the manufac¬ 
tured produce of which is afterwards carried back along 
the canal.” On the 24th April, 1817, a general 
assembly of the proprietors of the Brecknock canal 
company was held. At this meeting the motion con¬ 
tained 
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taincd in the foregoing notice was brought forward, and 1821. 

a great number of proxies were produced, in the form ' 

Jprescribed by the act, but without any stamp; and if moutmshirb 
,, . ... , . , Canal Company 

these proxies were valid, the proprietors of more than again* 

wo-thirds of the whole number of shares in the Breck- Kl * DArx * 

nock company attended in person, or were lawfully re¬ 
presented, and gave their consent to the order hereinafter 
mentioned, for reducing the tolls on the Brecknock 
canal from 3d. to 2d. per ton per mile. The order 
agreed to at the said meeting was as follows: “ It ap¬ 
pearing to this meeting, that, by the reduction of the 
tolls and tonnages on iron carried along this canal, 
and the railway thereto belonging, great advantage is 
expected to accrue to the company of proprietors; 

Resolved unanimously, that such tolls and tonnages on 
iron be reduced from 3d. per ton per mile to 2d. per 
ton per mile, and that such reduction commence from 
the 29th day of March last; any order or regulation to 
the contrary notwithstanding.” The seal of the Breck¬ 
nock canal company was affixed to this order. From 
the completion of the Brecknock canal to the making 
of the order, the full tonnage of 3d. per ton on 
iron was uniformly taken by the company of pro¬ 
prietors of that canal. Since the making of the order, 
the toll, in point of fact, taken on the Brecknock 
canal, had been only 2d. per ton per mile. The 
question for the opinion of the Court was, whether 
the plaintiffs had a right to be paid for the defendants’ 
iron carried along their canal, at the rate of 3d. or 2d. 

Campbell for the plaintiffs. This question depends 
.on the construction which the Court will give to the 
clause by which the plaintiffs are precluded from taking 
Vol. IV. I i any 
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•any higher toll than that taken by the Brecknock com¬ 
pany. This must mean the toll legally taken by them, 
and not the toll actually taken. Unless that be so, it 
would follow that, upon an increase, even without au¬ 
thority by the Brecknock company, the plaintiffs would 
legally be entitled to an increased toll. The advantage 
or disadvantage must be reciprocal. It is admitted, 
that the plaintifls can only take sucli toll us the Bred - 
nock company legally take. Now the toll legally taken 
by the latter, previously to April 1817, was 6/1. Then 
was it legally lowered on that occasion / In order to 
establish that, it must, according to the act of parliament, 
be shewn that the alteration was consented to by two- 
tliirds of the proprietors,. And if the proxies were not 
admissible, such consent was not given. Now a proxy 
was not admissible without a stamp. By 55 (l. 8. 
c. 181, sc/ted. part 1st, Every letter or power of at¬ 
torney of any kind, or commission, or factory in the 
nature thereof, and every deed or other instrument 
of procuration, arc required to be stamped. Now this 
is in its form a letter of attorney. The form is, I ap¬ 
point G. II. to be my proxy, and whatever he does is 
ratified by the principal. At all events it is an instru¬ 
ment of procuration. The very word proxy, which is 
an abbreviation of the word procuracy shews this. 
Then if so, there are various statutes, all of which are 
embodied in 55 G. 3. c. 181., which shew that such 
instruments, if unstamped, arc not available in any 
manner in law or equity, or in any manner whatsoever. 
The statutes 37 G. 3. c. 19. s. 3., 37 G. 3. c. 19. s. 9. 
clearly shew this. Here then the proxies were not 
available to shew the consent of two-thirds of the pro¬ 
prietors to the reduction of the tolls. Besides, in this 


case 
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case the notice was insufficient. By the act, no alter¬ 
ation in the tolls, whether at a general or special 
meeting, can be made, unless there be three months 2 
notice. But here no such notice was given. The order 
therefore was on both grounds a nullity, and there has 
been no legal lowering of the toll from &d. to 2d, The 
last toll legally taken on the Brecknock and Abergavenny 
canal was 3r/., which, therefore, is the toll legally to be 
taken by the plaintiffs. If so, they are entitled to the 
judgment of the Court. 

G. R. Cross contra. The plaintiffs might be entitled 
to judgment, if they could shew that the toll actually 
taken on the Brecknock canal, was so taken fraudulently, 
and without colour of authority. But here the toll was 
fixed at a general assembly of the proprietors, and by 
a resolution under their common seal. It was there¬ 
fore quite sufficient to justify the words of the act, 
and besides the plaintiffs, who are strangers to the 
transaction, have not any right collaterally to question 
the regularity of these proceedings. 

I le was then stopped by the Court. 

Abbott C. J. The act of parliament upon which this 
question depends, lias provided, that the company of 
proprietors of the Monmouthshire Canal shall not take 
any higher or greater rate of tonnage than shall, for the 
time being, be taken by the company of proprietors of 
Brecknock Canal. The question therefore is, whether 
the present plaintiff's arc entitled to any higher toll 
than that which, in fact, has been taken upon the 
Brecknock Canal; and I am clearly of opinion that 

I i 2 they 
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1821. they are not. IfJ indeed, without any colour of autho- 

T“ ritv, the rates itpon the Brecknock Canal lmd been low- 

moutmshikk cred, the case would have been very different. But the 
Canal Company « 

against facts here stated shew, that the reduction in the toils has 
been made by a resolution passed at a general assembly, 
and under the seal of the company. J think, thevetbre, 
that a reduction, by virtue of such a resolution, clearly 
brings the case within the clause of the act, and that it 
is quite unnecessary for the Court to determine the 
question relative to the validity of the proxies, and the 
sufficiency of the notice; for I am clearly of opinion, 
that it is not competent for the plaintiffs collaterally to 
question the validity of the resolution passed by the 
proprietors of the Brecknock Canal at their general 
assembly. 1 am, therefore, of opinion, that there must 
be judgment for the defendants. 


Bayley J. In this case it appears, that the toll of 
2d. is the one actually taken upon the Brecknock Canal ; 
but it is argued, that in this case it is competent for the 
plaintiffs to shew, that the Brecknock Canal Company 
have not complied with certain requisites prescribed by 
their act of parliament, and arc, therefore, not war¬ 
ranted in reducing the toll to the sum actually taken. 
But it seems to me, that the plaintiffs have no right to 
raise this question ; for the forms prescribed by the act 
of parliament were only intended for the purpose of 
regulating the interests of the Brecknock Canal Com¬ 
pany, inter sc; and if they are satisfied with the reduc¬ 
tion of the tolls, it seems to me that the plaintiffs are 
not entitled to raise any objection. The act of parlia¬ 
ment has prescribed, that the plaintiffs shall take no 
higher toll than is taken by the Brecknock Canal Com¬ 
pany; 
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pany; and I think, therefore, that the plaintiffs have no 
claim in the present case. 

IIoLitOYn J. In this case, it seems to me, that the 
resolution of the Brecknock Canal Company reducing 
their tolls, being under their common seal, the Court 
are not called upon to decide as to the validity of that 
resolution. As long ns the proprietors of that canal 
choose to submit to it, it is not competent for the pre¬ 
sent plaintiffs to dispute its validity. I think, therefore, 
that there should be judgment for the defendants. 

Best J. If it were necessary to determine whether 
a proxy required a stamp, I should desire time to con¬ 
sider of that question; but it is not necessary for the 
determination of the present case. I agree with the rest 
of the Court, that the regulations in the act of parlia¬ 
ment are solely for the protection of the Brecknock Canal 
Company. If they acquiesce in the resolution for the 
reduction of the tolls, it is not competent to the present 
plaintiffs to shew that such resolution was irregularly 
passed. 


1821. 


The Mon¬ 
mouthshire 
Canal Company 
against 
Ken bah. 


Judgment for the defendants. 
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Saturday, 
May 19th. 


The determin¬ 
ation of the 
commissioners 
under an in- 
closure act, as 
to the boun¬ 
daries of a pa¬ 
rish to be in 
closed, is not 
conclusive of 
tlie fact as to 
what were the 
boundaries an¬ 
tecedently to 
such determin¬ 
ation. 


m 

The King against The Inhabitants of’S t. Maiiy, 
in Bury St. Edmunds. 


PON appeal against an order of two justices, by 
which George Cutting , Sarah, his wife, and four 
children, were removed from the parish of Rongham, in 
the county of Suffolk, to the parish of St. Man /, in 
Bury St. Edmunds, in ihe same county, the sessions 
confirmed the order, subject to the opinion of this 
Court, on the following case. The pauper, in ITS.!, 
gained a settlement, by hiring and service, in a liou.v 
called El do Farm, which lay partly in Rongham and 
partly in St. Man/, in Ban/. 1 Ic had, at different times 
afterwards, in the course of 150 years and upwards, and 
lip to the time of the removal, been relieved by Rongham, 
while living in another parish. In the years Ifsi3 
and 1814, separate inclosurcs took place of lands in 
Rongham and Bury. Under the Rongham inclosure act, 
in 181.1, the commissioners, in their award, ascertained 
and fixed the boundary line between Rongham and St. 
Mary, in Bury, and thereby included within the latter, 
the apartment in which the pauper slept during his 
service at the El do farm; and the commissioner under 
tlie Bury inclosure act, in 1814, also ascertained and 
fixed the boundaries of Bury by his award, and thereby 
found and declared, that the boundary of the parish of 
St. Mary, in Bury, proceeded along the boundary of 
Rough am parish, through tlie El do farm-house, as the 
same had been ascertained and fixed under the Rongham 
inclosure. In a perambulation also made subsequently 

to 
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to these acts, the parishioners of Bury included the 
apartment in which the pauper slept within the parish 
of St. Mary, in Bury. These facts being proved by the 
respondents, the appellants contended, that the bound¬ 
ary line set out by the commissioners was not conclusive, 
as to the actual boundary before the award, and ten¬ 
dered ito the Court evidence to prove, that, before the 
inclosure acts, the spot in question was in Rough am * 
This evidence was objected to; and the Court, con¬ 
sidering the award of the commissioners as retrospective 
and conclusive, rejected the evidence, and confirmed 
the order of removal. 

Nolan and Robinson in support of the order of ses¬ 
sions. This evidence was properly rejected. By the 
41 G. 3. c. 1 Oft. s. 3., the commissioners under an in- 
closure act are authorised to enquire into the boun¬ 
daries of the parishes to be inclosed, and to set out 
the same; and the clause then states, that “ after such 
boundaries shall be so ascertained, set out, determined, 
and fixed, the same shall, and they are hereby declared 
to be the boundaries of such parishes, &c.” This, 
therefore, makes the decision of the commissioners final 
and conclusive. And the word “ declared” shews, 
that, in construction of law, befoi'e such decision, the 
boundaries have always been as fixed by the commis¬ 
sioners. Then if so, the evidence to contradict the 
award was inadmissible. 

Stories and Dover , contra. The general object of 
an act of parliament must be looked at. Edwards v. 
Dick. («) The object here, was only to ascertain the 
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boundaries, lor the purpose of arranging the different 
claims of individuals under the inclosure. It could have 
no reference to questions of this description. The local 
act gives an appeal to parties interested, which .shews that 
the determination could not be intended to have a re¬ 
trospective effect; for how could there have been any ap¬ 
peal against this determination, either by the church¬ 
wardens or by the pauper, who may both be interested 
in the question, as to his place of settlement. Many in¬ 
conveniences may be pointed out, in case this decision 
of the commissioners be held to be retrospective; and it 
is not at all necessary, for any purpose of inclosure, that 
it should be so. Suppose a will, made previously to the 
award, described the lands devised as “ all my lands 
in lioitg/iat/i,” it would follow, that this land would 
not pass. Many other instances may be put, in which 
similar inconveniences would follow. The proper con¬ 
struction is, therefore, that the determination of the 
commissioners has only a prospective effect. Here the 
question was, what the boundary had been before their 
award, and evidence on that point ought to have been 
received. 


Abbott C. J. It seems to me, that great mischief 
mighj. follow, if the Court were to hold, that the de¬ 
cision of the commissioners in this case, as to the boun¬ 
daries of the parish, was conclusive, and at the same 
time retrospective; for many cases may be put, both of 
fines of lands and wills, in which such a decision might 
materially affect the rights of third persons. The best 
and safest course, therefore, will be, to hold such deter¬ 
mination not to be conclusive evidence of what the 
boundaries were previously to the period when it was 
made, In that case the sessions ought to have received 

the 
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the evidence which they have rejected; and I think) 
therefore, that the order of sessions should be quashed, 
and the case sent back to be reheard. 

Bayley J. If the decision of the commissioners were 
conclusive, to shew what the boundaries of the parish 
were in times past, it might happen that a mistake on 
their part might make it necessary to apply to the Court 
of Common Pleas, for the purpose of amending a fine 
of lands, levied before the inclosure; and if the two 
parishes between which the boundary was ascertained, 
lay in different counties, that Court would be unable to 
amend the fine. That is one inconvenience which might 
arise from our holding such determination to have a re¬ 
trospective effect. I agree, therefore, that this evidence 
ought to have been received. 

Holuoyd J. The words of the statute do not ap¬ 
pear to me to bo retrospective: they only state that 
the commissioners shall ascertain the boundaries; and 
“ after they shall be so ascertained, the same shall and are 
hereby declared to be the boundaries of such parishes, 
&c.” Now these words do not necessarily import that 
the boundaries to be ascertained were the boundaries 
before that period. Considering, therefore, that cases 
may occur in which mistakes made by the commis¬ 
sioners may affect the private rights of others, I am of 
opinion, that we ought not to go further than we 
are compelled by the strict words of the act; and I 
think that the evidence ought to have been received, 
and that the case should go back to the sessions. 

Best J. concurred. 

Case sent back to the Sessions. 
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The plaintiff, 
after judgment 
recovered, set- 
lled the action 
with the defend¬ 
ant, and em¬ 
ployed a new at¬ 
torney to enter 
up satisfaction 
on the record: 
Held, that the 
defendant was 
entitled to he 
discharged out 
of custody, al¬ 
though the lien 
of the plaintiffs 
attorney on tl ic 
costs had not 
been satisfied. 


Maim against Smith. 


J^ENMAN had obtained a rule nisi for discharging 
the defendant out of custody. It appeared from 
the affidavits, that the plaintiff had recovered a verdict 
against the defendant, at < be last Summer assizer, for 
Nof/itighaw, for ~>f): r7., for which sum final judgment 
had been obtained in last Mic/un’!inc:.< term, the cost* 
taxed at 62/. Is., and the defendant taken in execution 
for the whole amount. Subsequently to this the plain¬ 
tiff and defendant, compromised the sail, upon the de¬ 
fendant's assigning over to /Veil s, an attorney. ::t Xt - 
h(t:n, for the benefit of the plaintiff a Mini of I-Sf .V., 
due from a thin! jiciyou to the defendant. Thi* >u:e, 
it appeared from the affidavits, //< //.* had not hitJurto 
received. On the 2 I-1h March last, the plaintiff exe¬ 
cuted a warrant of attorney prepared by llcf/s, author¬ 
ising certain attorneys of this court to enter satis¬ 
faction upon the record; which was accordingly done. 
The affidavits, in answer, stated that the whole trans¬ 
action was fraudulent and collusive, and without the 
knowledge, privity, or consent, of the plaintiff’s attor¬ 
ney, and that if was done with a view to defraud 
him of his costs. It was further sworn, that the de¬ 
fendant, who had himself been an attorney, had been 
expressly informed that the costs of the plaintiff’s attor¬ 
ney were wholly unpaid, and cautioned against settling 
with the plaintiff until those costs had been satisfied. 


Header shewed cause, and contended, that the de¬ 
fendant was not entitled to be discharged, the lien of the 
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plaintiff's attorney not having been satisfied. And he 
cited Welsh v. Hole (a)-. Head v. Dapper (i). Handle v. 
Turner (c), and Swain v. Senate (</), as authorities in 
point, to shew that the plaintiff’ is not at liberty to settle 
the debt, and so to defraud his attorney of his lien for 
his costs. 

Denman , contra, contended, that no case had been 
cited in which it had been held, that the plaintiff’s at¬ 
torney had a lien on the defendant’s body. In Graves 
v. Fades (r), the Court, after a discharge by the plain¬ 
tiff refused to permit the attorney to sue out a second 
execution for his costs. Here, after satisfaction has 
been entered on the record, the defendant is entitled to 
his discharge. 

Abbott C. J. I cannot but disapprove very much of 
the conduct of the defendant, who, having been an 
attorney himself must have known that the attorney for 
the plaintiff' lmd a lien for the costs on the judgment 
recovered. But here the plaintiff’ has, by a new attor¬ 
ney, caused satisfaction to be entered on the record; 
and there is no authority for saving that, under such 
circumstances, the Court can refuse to discharge a de¬ 
fendant out of custody. I am, therefore, of opinion that 
the rule must be made absolute. 

Bayley J. This case was before me at chambers, and 
1 then refused to discharge the defendant; and for this 
reason, amongst others, that I doubled whether, in Va- 

^P noughts, (J>) G T. R. ~G 1. 

(<■) 6 T. It. ‘ISiG. (it) 2 „Y. It. 99. 

(r) .■> Taunt. *129. 

cation, 
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1821 . cation, a single judge had a power u> do so ; but now I 
am of opinion, that this rule ought to be made absolute. 

against For it seems to roc that we should go a great deal too 

Smith* 

fur, if we were to hold that the attorney for the plaintiff, 
in opposition to his client's wishes, anil nftcr satisfaction 
has been entered on the record, may, on account of his 
lien for the costs, still keep a defendant in custody. Here 
the judgment has been satisfied, and upon that ground 
the defendant applies to be discharged. The case of 
Martin v. Francis (a) is a strong case for the defend¬ 
ant. There, the plaintiff’s attorney had ordered the 
sheriff* not to discharge the defendant, stating, that he 
had a lien for his costs, notwithstanding which, by the 
plaintiff's directions, the sheriff* afterwards discharged 
him; and, an application having been made that the 
sheriff* should pay the attorney’s costs, the rule was dis¬ 
charged : on the ground that the attorney had no lien on 
the defendant’s body. In this case, the settlement is 
stated to be made on the ground of money hereafter to 
be advanced, and if an application were made to stop the 
money in the hands of Wells, in all probability the Court 
would grant the rule. Here the plaintiff' is responsible 
himself for the costs to his attorney, and the money, 
which is the consideration for the settlement, is stated to 
be in the hands of a person amenable to the Court. I 
think, therefore, the rule should be made absolute. 

Holkovd J. I am of opinion, that in this case the 
defendant is entitled to his discharge,-satisfaction having 
been entered on the record. The plaintiff’s attorney 
has no lien on the person of the defendant. As soon as 


(a) B.$A. 


judgment 
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judgment is obtained, his power is at an end also. It 
is true that he has a lien for his costs, and that the 
Court will assist him to make the subject-matter reco¬ 
vered by the judgment available for that purpose; but 
they will go no further. The case of Swain v. Senate 
does not clash with the present decision; there the plain¬ 
tiff’s and defendant's bail having colluded to cheat the 
plaintiff’s attorney, he proceeded to judgment, and is¬ 
sued a scire facias against the bail, and, an application 
having been made to stay the proceedings, it was refused 
by the Court. In that case, Chambre J. stated, that the 
settlement was void, because the acceptance of a smaller 
sum is not in law a satisfaction of a greater; and, there¬ 
fore, the plaintiff's claim there was not legally barred. 
But here, satisfaction having been entered of record, 
there is a legal bar to the plaintiff’s claim. And no 
process can issue for any thing merely due to the plain¬ 
tiff's attorney after the claim of the plaintiff is legally 
at an end. The defendant is, therefore, entitled to be 
discharged. 
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Best J. concurred. 


Rule absolute. 


The King against The Inhabitants of Ma- Wednesday, 

° May 23d. 

chynlleth and Penegoes. 


r J^HE following order of sessions of the county of Mont- The Court of 
gomery was removed by certiorari into this court. ^IncannotVm- 
“ It is ordered, that the fine heretofore imposed by the on^fine'for 'he 
Court on the inhabitants of the township of Machynlleth ! 10 -'V rcpair of “ 

L 'J bridge. 

and 
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and the parish of Penegocs, for not repairing Pont- 
felingcrrig bridge, be, and the same is hereby increased 
by the sum of 200/.” Taunton obtained a rule nisi for 
quashing the order. It appeared from the affidavits that 
the defendants had been presented at the Junrnnj sessions, 
18IS, for the non-repair of the bridge in question; to 
which presentment, they, at the same sessions, sub¬ 
mitted, and a fine of 300/. was imposed and afterwards 
levied upon them. At the last Michaelmas session 
1820, the fine not having been sufficient, the order in 
question was made, imposing a second fine of 200/. The 
Court, after hearing Campbell in support o/'the order of 
sessions, were of opinion, that the power of the sessions 
was at an end after the first fine, and that they had no 
jurisdiction to impose a second, and they referred to Ilex 
v. Inhabitants of Old Multon (a) as an authority directly 
in point. 


Order of sessions quashed. 


(r:) IJnhotjd ,T. read the follow ing MS. note of (In' case. 

The Kim. ngubia/ The Inhabitant.-, of Tin- J’.uidi of Ou> Malton. 
I’. irkshirr Summer Assizes, :.‘th AuguM, 1 7!>i. (‘or. I. ,11m mv J. 

Tuts was an indictment for not repairing' a highway. The defendants 
had submitted to a fine, which had been apportioned between the parishion¬ 
ers and the trustees of the turnpike (the road indicted being turnpike), 
pursuant, to the power given by the general turnpike act. Jl.ihvi/il applied 
lor a further fine, the whole fine being laid out on the way. and the way 
being still out of repair. Lilian ncr .1. doubted his power to give any fur¬ 
ther fine, on the ground that the Court had given their judgment ; and 
though Salk. 558. (see ,V. C, ft M..'!. 105.; states tliat. the judgment is not at 
an end by Uie defendants’ coming in and submitting to a fine, and that if 
the road is not put in repair, writs of distringas shall issue against the de¬ 
fendants till the road is completed : he held, that those writs are now the 
only remedy on the present indictment; dial thu fine is the punishment 
for the neglect and olfeuee of which the defendants are indicted ; and 
though the Court may compel an actual repair, yet the punishment has 
been inflicted, and they cannot inflict a further punishment or fine; that the 
parish may he again indicted, and a fine imposed ami apportioned on such 
indictment. Vide also 1 Hawk. c. 70', s. 94. 
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The King against Edmonds and Others. 


Thursday, 
May 24th' 


r PHIS was an indictment against the defendants for No challenge 
X . . . , . . • j a can be taken 

a conspiracy, upon which they were tried and cither to the 

found guilty at the last summer assizes for the county polb! until a ° 

of lVarxcirlc, before the Lord Chief Baron. Denman in appearedand 

last Michaelmas term obtained a rule nisi for a new trial 

on the three following grounds; 1st, That the Lord are taken pro- 

Chief Baron had refused to allow a challenge to the arc irregularly 

array, on the ground of the alleged unindiflerency of The disal- 

the master of the crown office in nominating the special challenge is not 
. . . . a ground fora 

jury, and to appoint triers to try Uie facts alleged m tri;il l)Ut 

support of that charge; 2d!y, That he refused similarly I^Vo' aiul 

to allow a challenge to the arrav, on the ground of the ‘••very challenge 
f a must be pro- 

alleged unindiHerencv of the sherifll and to appoint pounded m 

° * *• such a way a, 

triers as before: 3dlv, That he refused to permit that it may be 

put at the time 

questions to be put to the special jurymen, as to upon the nisi 

, , , prius record, 

whether they had expressed themselves adversely to tne so that the ad- 
lelendants before the trial, although (the special jury, cithe^deinur^ 

or counter¬ 
plead, or deny 

the matter of challenge, in which last ease only triers are to be appointed ; and therefore, 
-where the challenges were not put oil the record, the defendants were held not lo he in a con¬ 
dition to ask the opinion of this Court, as a matter of right, upon their sufficiency. 

There can he no challenge lo the array on the ground of iiniudilferency in the Master of 
the Crown Office, he being the officer of the Court expressly appointed to nominate the 
jury. The only remedy in such a ease is to apply to the Court by motion to appoint some 
other officer to nominate the jury. 

The Master of the Crown Office, in nominating the jury, selected the names of the jurors, 
anil did not take them by chance from the freeholders' book. He also took those only 
whose names hud the addition of “ ecpiire” or e.f some higher degree; and included some 
persons who were in the commission of the peace: Held, that in so doing he was perfectly 
right. He also included in his nomination some persons, who, as grand jurymen, had found 
the indictment, and persisted in his opinion as to their sufficiency, unless the crown would 
consent to abandon them, which was done, and others were then substituted in their places : 
jilt Id, that lie was wrong in his opinion, but that there was no ground for presuming partiality. 

The sheriff's officer had neglected to summon one of the 2-1 special jurymen returned on 
the panncl: Held, that this was no ground of challenge to the array for unir.diffireuey on 
the part of the sheriff. 

Held, also, that it is not. competent to ask jurymen (whether special jurymen or 
talesmen) if they have not, previously to the trial, expressed opinions hostile to the defend¬ 
ants and their cause, in order to found a challenge to the polls on that ground; but that 
such expressions must be proved by extrinsic evidence. 

not 
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not being full,) he did permit such questions to be put 
to the talesmen before they were sworn. The motion 
was supported by affidavits, staling the different grounds 
of the complaint against the master of the crown office 
and the sheriff. Against this rule, cause was shewn in 
Hilary term, upon affidavits, by the Attorney-general 
and Solicitor-general, with whom were Vaughan Saji. 
Clarlc, Header, IAitledale, and llalguy. Denman and 
Hill were then heard in support of tiie rule. The whole 
facts and arguments on both sides arc so fully stated by 
the Court in giving judgment, that it has been deemed 
expedient to omit them here. 

Abbott C. J. This was an application to the Court 
for a new trial. The cause (an indictment prosecuted 
by his Majesty’s Attorney-general for a misdemeanour) 
came on to be tried by a special jury at the last Summer 
assizes at Warwick. The special jury was struck in or 
soon after Hilary term, 1N20, and the record was 
carried down for trial at the Spring assizes in that year, 
but stood over until the Summer. The ground of the 
motion for a new trial was the refusal to allow certain 
challenges, supposed to have been duly taken at the 
trial: viz. a challenge to the array, and a challenge to 
some of the polls. The challenge to the array was 
made on two distinct grounds; first, the supposed un- 
indifferency of the Master of the Crown Office, by 
whom the special jury was nominated. Secondly, the 
supposed unindiff’erency of the sheriff. The supposed 
challenge to the polls was on the ground of opinions, 
supposed to have been expressed by the jurors hostile 
to the defendants, or some of them, and to their cause. 
Before I make any comments on these grounds, I will 

observe 
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observe that it is an established rule as to proceedings 
of this kind* that no challenge either to the array or to 
the polls can be taken, until a full jury shall have ap¬ 
peared, and if twelve of those named in the original 
pannel do not appear, a tales must be prayed, and the 
appearance of twelve obtained before any challenge be 
made. Upon this point, it will be sufficient to refer to 
the case of Vicars v. Langham , Hob. 236. In that case, 
the plaintiff first prayed a tales, and after the jury made 
full by talcs, he challenged the whole pannel by ex¬ 
ception to the sheriffs. The pannel was thereupon 
quashed, and a new jury returned by the coroners, by 
which the cause was tried. A writ of error was brought, 
and the exception taken thereon was, that the plaintiff 
having first prayed a tales to the sheriffs and obtained 
it, was estopped to challenge the pannel for exceptions 
to the sheriffs. But it was resolved, that there could be 
no challenge, neither to the pannel nor to the poll, till 
first there were a full jury, so that the jury not ap¬ 
pearing full, there was a necessity to have a tales, or 
else the challenge could not have been taken; and so 
the cause would have remained pro defectu juratorum, 
if the plaintiff had not prayed it, for the defendant 
could not, and so the judgment was affirmed. Now 
every one of the challenges taken at this trial, was taken 
and made before a full jury had appeared, and therefore 
made irregularly and out of season. It must further be 
observed, that the disallowing of a challenge is a ground 
not for a new trial, but for what is strictly and techni¬ 
cally a venire dc novo. The party complaining thereof 
applies to the Court, not for the exercise of the sound 
and legal discretion of the judges, but for the benefit of 
an imperative rule of law, and the improper granting, 
Vojl. IV. K k or 
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or the improper refusing of a challenge, is alike the 
foundation for a writ of error. Every challenge, either 
to the array or to the polls ought to be propounded in 
such a way, that it may be put at the time upon 
the nisi prius record, and so particular were they in 
early times, when challenges were more in use, that it 
was made a question in 27 II. 8. 13. li. pi. 33., whether 
it was not a fatal defect to omit the concluding of it, 
with an “ Et hoc pnratus est verificarc,” and it was, 
because many precedents were shewn without such a 
conclusion, and the justices did not choose to depart 
from the precedents that it was held unnecessary. 
When it challenge is made, the adverse, party may 
either demur (which brings into consideration the 
legal validity of the matter of challenge) or counter¬ 
plead, (by setting up some new matter consistent with 
the matter of challenge, to vacate and annul it as a 
ground of challenge,) or lie may deny what is alleged 
for matter of challenge, and it is then, and then only 
that triers arc to be appointed. The case before 
quoted from llobait furnishes an instance of a writ of 
error, for the allowance of a challenge, which could not 
have been brought, unless the challenge had been re¬ 
turned on the postca: and in comparatively modern 
times there are two instances of the like nature. One 
in Kynaslon v. Mayor t &c. of Shrc-jcsbury, Amir. 85., and 
another in llcsJcelh v. Braddock, Burr. J In the 

latter case, the defendant challenged both the array and 
the polls: both challenges are entered upon the record. 
To the first, (and probably to the second) the plaintiff 
demurred. The demurrer was allowed, the challenges 
over-ruled, and the cause tried. Error was brought 
thereon, and the judgment reversed, and upon the 
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judgment of reversal, a writ of error was brought in the 
King’s Bench. The validity of the grounds of chal¬ 
lenge was then again discussed, and the judgment of 
reversal was affirmed. The challenges, therefore, ought 
in this case to have been put upon the record, and the 
defendants are not in a condition in strictness to ask of 
the Court an opinion upon their sufficiency. But notwith¬ 
standing this defect of form on the part of the defendants, 
the Court has taken into consideration the validity of 
these challenges, and it is upon the ground of their in¬ 
validity, not on the defect of form, that we think the 
new trial ought to be refused. It has never been the 
practice of the Court to grant a new trial, for the 
purpose of giving a party an opportunity of advancing 
an untenable objection, and I have noticed these points 
of irregularity, chiefly in answer to one of the topics 
that was addressed to us on the part of the defendants. 
It was said the defendants had a right to make their 
challenge, and to have it tried, whether they could 
sustain it by proof or not. To which I answer, if they 
had that right and would insist upon it, they should 
have pursued it rightly and regularly. Not having 
done so, their ground and their intended proof must be 
open to examination. And if upon examination, it 
appear that they could not have sustained their chal¬ 
lenge, they are not entitled to a delay of justice, in 
order to give them an opportunity of making an ex¬ 
periment in due form, which, in the opinion of the 
Court, would be deficient in substance. I proceed, 
therefore, to examine the grounds and substance of the 
several challenges. 

And first, as to the challenge of the array, that is, of 
the whole special jury pannel, for the supposed unindif- 
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ferency of the Master of the Crown Office. To sustain 
this charge of unindifferency, several matters of fact 
were mentioned, from some or all of which it was con¬ 
tended, that triers, if appointed, might infer that the 
officer was not indifferent. Of those matters, two were 
of a general nature, and two more especially addressed 
to the particular case in question. First, it was said, 
that the officer had selected the names of the jurors, 

and not taken them bv some mode of mere hazard or 

* 

chance from the freeholders’ book. Secondly, that in 
this selection he had taken those nanus only which had 


the addition of Esquire. Thirdly, that among those 
selected and ultimately retained by him, some were gen¬ 
tlemen acting in the commission of the peace for the 
county. Fourthly, that the original nomination com¬ 
prised several persons, who, as grand jurymen, had 
found the present indictment; and that although this 
objection was pointed out to the Master, as soon as it 
was discovered, that two or three j'entlemon whom he 
had named were of that class, yet he persisted to retain 
those and to name others, until the solicitor of the trea¬ 
sury, being consulted, consented to abandon them ; upon 
which lie struck them all out, and substituted other 
names in their places. Before the discussion of these 
points, a preliminary enquiry must he made; and if it 
shall turn out that there cannot, by law, be any chal¬ 
lenge of the array at a trial, on any supposed ground 
of unindifferency in the officer of the court who has 
nominated a special jury, the consideration of these 
points will become immaterial, or material only in an¬ 
other view of the subject. 

It cannot be, or at least it has not hitherto been as¬ 
certained, at what time the practice of appointing special 


juries 
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juries for trials at nisi prius first began. It probably 1821. 

arose out of the practice of appointing juries for trials ^wEnra 

at the bar of the courts at Westminster , and was intro- agairut 

Ebxonmi 

duced for the better administration of justice, and for 
securing the nomination of jurors duly qualified in all 
respects for their important office. It certainly prevailed 
long before the statute 3 G. 2. c. 25., and was recognized 
and declared by that statute, which refers to the former 
practice. The whole matter is comprised in the fifteenth 
and two following sections of the statute. The fifteenth 
section begins by reciting, that some doubt had been 
conceived, touching the power of the Courts at Westmin¬ 
ster to appoint juries to be struck before the clerk of the 
crown, master of the office, prothonotaries, or other 
proper officer of the respective courts, for the trial of 
issues depending in the courts, without the consent of 
the prosecutor or parlies concerned, unless such issues 
are to be tried at the bar of the same court, and then 
declares and enacts, that it shall be lawful for the Courts, 
upon motion made on behalf of his majesty, or of any 
prosecutor or defendant, in any information or indict¬ 
ment for misdemeanor, fee.; or plaintiff or defendant 
in any action or suit, and the Courts are thereby au¬ 
thorised and required, upon such motion, to order and 
appoint a jury to be struck before the proper officer of 
the Courts, in such manner as special juries have been 
and are usually struck in such Courts, upon trials at 
bar had in the same Courts ; t tfiicJt said jury, so struck 
as aforesaid, shall be the jury returned for the trial of 
the said issue. The sixteenth section relates only to the 
costs. The seventeenth section enacts, that when a spe¬ 
cial jury shall be ordered to be struck, in any cause 
arising in any city or county of a city, or town, the 
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sheriff or undersheriff shall be ordered, by the rule, to 
bring before the proper officer the books or lists of per¬ 
sons qualified to serve on juries within the same, in like 
manner as the freeholders’ book hath been usually or- 
dered to be brought, in order to the striking of juries 
for trials at bar, in causes arising in counties at large, 
and the jury shall be taken and struck out of such bonk* 
or lists. Upon this statute it may be observed, fir-4, 
that there is no provision as to the mode of taking and 
striking the special jury: but that matter is left to the 
ordinary practice used in cases of trials at bar. ‘Jilly, 
That there is a positive enactment, that the jury so 
struck shall be the jury returned for the trial of the 
issue. And, 3clly, That although the statute contains a 
provision for the attendance of the sheriff of the county of 
a city or town, it contains none as to the attendance of the 
sheriff of a county at large; leaving that to be enforced 
according to antecedent practice, which may well be sup¬ 
posed have been more perfectly established in the cases 
of counties at large, than in smaller districts, by reason 
of its more frequent occurrence. This statute, there¬ 
fore, must necessarily be understood and construed, in 
many respects, by reference to the antecedent and exist- 
ing practice of the Courts. And, notwithstanding all 
the learning and research that have been bestowed o.i 
the present case, on the part of the defendants, not one 
solitary instance has been found of an offer to challenge 
the array on the supposed ground of unindifferency in 
the officer of the Court by whom a jury had been no¬ 
minated for any trial, cither at bar, or at nisi prius, 
either before or since the statute; although there must 
have been many occasions, on which it may reasonably 

be 
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be presumed, ‘.bat such a step would have been taken, 
if It had been thought maintainable. 

In considering the causes of the absence of any such 
attempt in former times, it will be proper to advert to 
the circumstances under which a challenge to the array 
is made in other cases. Such a challenge is always 
grounded upon some matter personal to the officer by 
whom the jury has been summoned, and their , names 
arrayed or placed in order upon the parchment or pan- 
nel whereon they are returned, in writing, to the Court. 
Upon trials lor felony, this pannel is not in any manner 
published or made known, until the sitting of the Court, 
at which the trial takes place; and, therefore, that sitting 
necessarily furnishes the first opportunity of making any 
objection to it. Upon other trials, and in the superior 
courts, there have always, or at least almost universally, 
been two successive processes to enforce the attendance 
of the jury. First, A venire returnable in the Court 
above, at the place of its sitting, and in some day iti 
term. To this process, the sheriff’ formerly made an 
actual return of the names of jurors as summoned, 
but the jurors themselves did not appear. This, there¬ 
fore, was followed by a second process, more compulsory 
in its nature, requiring their attendance in the Court, in 
like manner, on some other day. This process is still 
issued in its primitive and unqualified form for trials at 
bar; but, for trials at nisi prius, it contains a clause, in¬ 
serted by virtue of the ancient statute of nisi prius, 
qualifying the command for their attendance in the 
Court above, in case the justices of assize shall, before 
the day appointed, come into the county at some day 
and place particularly mentioned. Upon this view of 
the process, and adverting to that established rule 

Kk 4 which 


1891. 

The King 
against 

EnMOHDS. 



480 


CASES in EASTER TERM 


18 * 1 . 

The 1 Kina 
agamst 


which postpones a challenge of the array until the 
actual appearance of a full jury, it is manifest that no 
party has an opportunity of making such a challenge 
until the cause has been actually called on for trial. 
This, therefore, being the first opportunity, is, in the 
ordinary course, the proper time and season for such a 
challenge, where the jury have been impanncllcd and 
chosen in the usual way by the sheriff. But as the 
effect of such a challenge, if allowed, would often be to 
delay the trial, it became usual for a plaintiff who an¬ 
ticipated that such a challenge might be effectually made, 
to apply to the Court, and suggest the objection to the 
sheriff, and, if this was not denied, the Court directed 
its process to the coroners of the county instead of the 
sheriff. And, in case the coroners also were liable to 
objection, and this was suggested to the Court, then the 
Court appointed certain persons of its own nomination, 
called elizors, to whom the process should be directed. 
And this course of practice is not altogether obsolete at 
the present time. The coroners, like the sheriff, are 
general officers, and not the particular officers of the 
Court; amenable, indeed, to the Court for misconduct, 
but acting officially under tlie general authority of the 
law, and not, like elizors, under the special authority of 
the Court. The array, therefore, may be challenged 
for causes of personal objection to the coroners. But 
where the process has been directed to elizors , there can he 
no challenge, of the array , Co. Lilt. 158. a.,- because, 
saith the author, they were appointed by the Court; 
but he may have his challenge to the polls. So, like¬ 
wise, on a writ of right, whereon the sheriff returns to 
the Court four knights, by whom, after being sworn 
for tbSs purpose, twelve others arc chosen and named in 

the 
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the presence of the parties, to constitute with the 
same knights the grand assize, or trying jury, con¬ 
sisting of sixteen persons, there cannot, after the pan- 
nel is returned by the four, be any challenge, cither 
of the pannel or of the polls ; though the twelve, before 
any assent or return of the pannel, may be challenged 
before the lour knights electors. Co. Litt. 294. See 
also Booth's Beal Actions , p. 97 and 102., 7 Hen. 4. 
fo. 20. Now the nomination of a special jury by the 
known and general officer of the Court, whether the 
cJcrk of the crown or master of the office, or otherwise, 
is precisely analogous to a nomination by elizors spe¬ 
cially appointed ,by the Court for the particular pur¬ 
pose ; and, as the array cannot be challenged in the 
latter case, I am unable to discover any satisfactory 
reason for saying, in the absence of all practice and 
authority, that it may be challenged in the former* 
The reason for disallowing it holds equally in both 
cases; the Court may he applied to. If there be any rea¬ 
sonable personal objection, known before-hand, the 
Court will, upon proper application, order the nomina¬ 
tion to be made by another officer: if any reasonable 
objection arises from the conduct of the officer on the 
particular occasion, the Court,'having power over its 
own rule, at least until every thing shall have been 
completed under it, can reform and correct, and, if ne¬ 
cessary, make a new rule for nomination by another 
officer, or abrogate the rule entirely, and leave the no¬ 
mination to the sheriff. If the application be not made, 
or be refused by the Court as unreasonable, it may well 
be supposed that no reasonable objection exists, espe¬ 
cially when it is considered that the party lias the power 
of striking out twetoe names. 
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Another reason against allowing such a challenge is, 
the great inconvenience that would ensue, and the 
almost utter impossibility of enquiring into the matter 
satisfactorily at nisi prius. If such a challenge can 
be allowed in one case, it must be allowed in all, 
criminal and civil, for the prosecutor and for the de¬ 
fendant. And such challenges may be used as an 
instrument of delay or vexation at every assizes through¬ 
out the kingdom, and must be tried in the absence of 
the person by whom the pannel Isas been formed, and 
consequently without any opportunity of answer or ex¬ 
planation ; whereas the sheriff and the coroners are 
bound by the duty of their office to attend at the assizes, 
and in fact almost invariably do so. 

I have already mentioned, that the practice of nomin¬ 
ating jurors under a rule of the courts at IVesiminsfi r, 
is antecedent to the statute, and confirmed by it; and J 
must here again notice the concluding wortls of the l. r »th 
section, “which said jury, so struck, shall be the jury 
returned for trial of the issue.” I cannot reconcile that 
expression to the supposition, that any idea was enter¬ 
tained by the legislature that the jury so struck and 
returned, that is, the whole pannel and the whole pro¬ 
ceeding, should be set aside at nisi prius, at least upon 
any challenge to the favour. In the case of The A7//g 
v. Johnson , the challenge was on an objection to the 
sheriff'; and the answer, that he was acting under a rule 
of the Court, could not be satisfactorily given at nisi 
prius, because the other party was not prepared with 
the rule of court. This matter appears to have been 
introduced by way of countcrplca to the challenge; and 
there was a special demurrer to the counterpica, assign¬ 
ing, among other causes, the non-production of the 

rule, 
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rule. And, according to the account of the case in the 
Crown Circuit Companion , pp. 105, 6 . of the eighth 
edition, the Judges of Chester held the counterplea ill, 
because the Court there could not take notice of the 
rule of Court; and Lord HardwicJce afterwards said the 
Judges had done right, because the rule of the Court 
could not be taken notice of. And this appears to be a 
more satisfactory reason than that which is mentioned in 
the report in 2 Strange, 10 00. (which reason, however, 
does not apply to the present point), namely, that the 
sheriff would have the orderiug of the names on the 
paunel. It may be further observed, in support of the 
reason mentioned in the Crown Circuit Companion , that 
the trial being in Cheshire, the jury process did not 
issue from this Court ; but the record was sent by 
mittimus to the chamberlain of the county palatine, 
and the jury process issued from the Court of Great 
Sessions ; and the case was tried at the bar of the 
Court there, i it the usual course. 

One other instance only of challenge of the array of 
a jury nominated under a rule of Court was mentioned, 
viz. The King v. Burridgc. (a) This was before the statute; 
and it appears to have been thought that the rule of 
Court could not dispense with the rule of law as to 
hundredors. It is unnecessary to give any decisive 
opinion on that point at present; I will therefore only 
say, that if it be law, great inconvenience may ensue. 

We are all, therefore, of opinion, that a challenge to 
the array cannot be taken at nisi prius for the supposed 
unindiffcrency of the officer, by whom the jury was 
nominated under a rule of Court, according to the 
statute. Indeed, it stands as a matter of doubt in the 
books, whether any challenge to the array, which oper- 

(«) 1 Sir. C>9~. 
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igaUst place no reliance upon it. And as these defendants 
had two entire terms in which they might have applied 
to this Court; and forbore to do so, unless their ob¬ 
jections could prevail as grounds of challenge, they 
must be of a very plain and cogent nature to induce the 
Court to listen to them at this stage of the proceedings 
for the purposes of a new trial, which would be con¬ 
trary to all rules and analogy of practice. So that it is 
not absolutely necessary to notice or discuss the parti¬ 
cular grounds alleged. But it will be more satisfactory 
to do so; and I will therefore, for the purpose of con¬ 
sidering them, suppose that the array may, in a case like 
the present, be challenged lor alleged unindillerency in 
the officer who nominated the jury. 

The lirst gtound was, that the officer selected the 
names, and did not take them by some mode of chance 
or hazard. Now such a mode would be contrary to all 
precedent and example. Jurymen have always been 
named by the discretion of some person ; of the sheriff, 
the coroners, or eli/.ors. In special juries, before the 
statute, they were named by an officer of the Courts; 
the statute recognizes and confirms the practice in 
general terms. It is impossible to suppose, that the 
legislature passed a statute to confirm the practice, 
without knowing how that practice was conducted ; and 
not less impossible to suppose, that an act of parliament, 
evidently passed for the purpose of obtaining jurymen 
of some superior qualification, should be carried into 
effect by the adoption of a mode that would leave the 
qualification absolutely to chance. 2dly, The second 
ground was, that the officer nominated those persons 

only 
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only whose names had the addition of esqnire, or of 
some higher degree. On a charge of partiality, it is 
material to consider, whether the act be according to 
usage and precedent, or a departure from them. And 
it is well ascertained, that the nomination of gentlemen 
of this class is according to the general and ancient 
usage of all the Courts, so that it affords not the slightest 
evidence of partiality in the particular case. Something 
like ridicule was attempted to be cast upon this addition 
of esquire in the freeholders’ book, and we were told, 
that it is the constable who makes the esquire. But 
how is it that the constable acts in this case under the 
statute that was referred to ? He selects from the rate¬ 
book of his parish, the names of persons qualified to 
serve on juries, and affixes the list on the church-door 
in the first instance, and afterwards returns it to the 
quarter sessions, and we must therefore suppose, that he 
gives to each individual the addition and description by 
which he is usually known and addressed in his own 
neighbourhood. But, suppose the constable to give 
this addition to persons of inferior rank, and to with¬ 
hold it from those of superior, he may indeed, by so 
doing, deceive the officer of the Court in some respect, 
but he will do nothing of which these defendants can 
complain without inconsistency, because they say, they 
ought not to be tried by persons above the common 
degree, and this is the substance of their complaint 
against the nomination of esquires. Nor is partiality in 
any degree evidenced by the particular circumstance on 
which so much stress was laid, namely, the small num¬ 
ber of persons having the addition of esquire in the 
freeholders’ book of Warwickshire; indeed, that cir¬ 
cumstance has a contrary tendency, because by nar¬ 
rowing 
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jecfs for his selection, h is the very object of n special 
jury to obtain the return of persons of a somewhat 
higher station in society, than those who are ordinarily 
summoned to attend as jurymen at nisi priiis. And a 
similar practice lias long prevailed, even in the exe¬ 
cution of writs of inquiry of damages, before the sheriff; 
wherein a party obtains, on application, a rule of the 
Court, in obedience to which, the sheriff summons 
persons of a somewhat higher class, than those by whom 
he is ordinarily attended. This object is accomplished 
in the mode open to the smallest portion of suspicion 
or objection, by adverting to the addition placed against 
the name. And we have no doubt, that the officer has 
the power of nomination, and of nominating only from 
the higher classes according to the ancient practice, and 
that he acts wisely in doing so, unless there be some 
special reason for adopting a new and different course. 

In the present instance, we have the affidavit of the 
officer, slating, that, to the best of his knowledge and 
belief, lie knew not even by name more than two of the 
persons whose names lie put upon the list; that he had 
not, to the best of his knowledge, ever seen more than 
one of them, and that one only once; and further, that 
he knew nothing of or concerning the connections or 
principles of any of them, by which lie was influenced 
in his nomination ; and that he nominated each of them 
solely, because, in looking indiscriminately over the 
books, in the manner that he has mentioned, he met 

with 
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fjtf name among that class of persons, from which, 
according to his opinion, the special jurors have been 
usually struck. 

The third ground of complaint was, that the officer 
named several gentlemen acting under the commission 
of the peace for the county. It was said that those 
gentlemen must be supposed not to be unindifferent be¬ 
tween the crown and the defendants, upon this, which 
was termed a political prosecution, because they hold 
their office at the pleasure of the crown. I do not 
exactly know what is meant by a political prosecution ; 
the present, as I collect from the indictment, is a pro¬ 
secution for a high misdemeanor against the public 
peace, and the constitution and rights of one branch, at 
least, of the legislature of the country. It is true, in¬ 
deed, that justices of the peace hold their office at the 
pleasure of the crown, but they hold a laborious and 
burthensome, and not a profitable office; and it is really 
a gross calumny upon a class of persons, to whom the 
nation is most peculiarly indebted for valuable and gra¬ 
tuitous services, to suppose that they will not act im¬ 
partially between the king and liis people. If gentlemen 
of this description should be returned by the sheriff no 
challenge could be taken to them individually, as a 
challenge to the polls, on the ground of their office; it 
has been' the constant practice, to name some gentlemen 
of this class on special juries, or rather no one has 
ever thought of omitting them on ,the nomination. 
Some of them are constantly returned by the sheriff as 
grand jurymen ; and no man, who wishes well to the 
couutry, can wish to see them excluded as a class, and 
by reason of their office, from any portion of the admi¬ 
nistration 
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nisi ration of justice, wherein they have been accustomed 
to take a part. 

The last ground of complaint on this head, was the 
original nomination of some of the gentlemen who had 
been named on the grand jury, by which this indict* 
ment was found. The Master of the Crown Office has 
informed us, upon his oath, that he did not consider 
this fact to form a valid objection to their nomination. 
And taking this, as we are bound to take it, not merely 
from the particular oath, but from the well known and 
general honour and integrity of that officer, to be true, 
it is impossible to say, that, although he might be 
mistaken in his opinion, he did not act honestly in 
abiding by it, until the solicitor of the treasury con¬ 
sented to waive the nomination. The nomination was 
waived .and abandoned, and in fact, every name of this 
description was struck out of the list of -18, and other 
names substituted, before the list was delivered out to 
the parties for reduction; so that the defendants sus¬ 
tained no possible prejudice or inconvenience from the 
intended nomination. 

And here I will observe, that this circumstance affords 
an instance of the utility of the presence of the parties 
at the time of the nomination of the 48, which we were 
told would be useless, if the officer might name at his 
pleasure. For if the parties had not been present, it is 
probable that some names of this description might have 
stood among the 48, either from ignorance of the fact, 
or from the mistaken opinion of want of objection to 
them. The presence of the parties may enable them, 
on many occasions, to give useful hints which the officer 
will adopt, as for instance, the death, absence, or ill 
health, of a person named in the freeholders’ book. 


The 
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The only remaining ground of challenge to the ’array 
was, the supposed unindifferency of the sheriff; and 
this was to be manifested by the supposed omission to 
summon one of the gentlemen named in the pannel of 
the special jury. This was treated as a challenge to 
the favour for unindifferencv. It could not be a ground 
ot principal challenge, according to any authority. 
Considering it as evidence of partiality, let us see how 
the fact stands. The under-sheriff directed the sum¬ 
mons ot this gentleman, at the same time and manner as 
of the others named in the pannel. The inferior officer, 
whose.duty it was to serve the summons, sent it in a very 
negligent and blameable manner, together with a sum¬ 
mons in some other causes, by a Carrier or newsman, 
instead of taking it himself. This was done without the 
privity of the high sheriff, or his under-sheriff. How, 
then, can it lead to any inference of partiality in the 
mind of either of*those officers ? But, further, how were 
the defendants prejudiced by it? Mr. Peach, the gentle¬ 
man in question, appears, by the -affidavits before us, to 
have been long in an infirm state of health; to have 
been summoned, either as a grand or special juryman, 
to every assizes at TVam-ick, for the Inst eight years, and 
never once to have attended; and to have been sum¬ 
moned to this very assize, in due time, on some other 
cause, but not to have obeyed that summons. So that, 
upon the whole, we must conclude, that, at whatever 
time or manner summoned for the present trial, this 
gentleman would have availed himself of that excuse for 
absence which the state of his health afforded. It is, 
therefore, really absurd, to treat this neglect of the in¬ 
ferior officer, as furnishing evidence of partiality in the 
.sheriff to sustain a challenge of the array on that ground, 
or as an inducement to this Court to grant a new trial. 

Vo*,. ’ r V,, L 1 Tite 
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1821 . The last ground of tho motion for a new trial, was 

’ “ the refusal of what has been called a challenge to the 

The Kino 15 

E smonds. P 0 ^ 8 * ^ lc casc °f the special jurymen. This challenge 
was made on the ground of opinions supposed to have 
been expressed by those gentlemen hostile to the defend¬ 
ants and their cause. There was no offer to prove such 
an expression, by any extrinsic evidence, but it was pro¬ 
posed to obtain the prooti by questions put to the jury¬ 
men themselves. The Lord Chief Baron refused to 
allow such questions to be answered; and, in our opi¬ 
nion, he was right in this refusal. It is true, indeed, 
that he permitted similar questions to be answered by the 
talesmen; but in so doing, we think he acted under a 
mistake. It does not appear, distinctly, in what precise 
form the question was propounded; but, in order to 
make the answer available to any purpose, if it could 
have been received, it must have been calculated to 
shew an expression of hostility to the defendants, or 
some of them, a pre-conccived opinion of their personal 
guilt, or a determination to find them guilty; any thing 
short of this would have been altogether irrelevant. 
The language of Mr. Seijcant Hawkins upon this sub¬ 
ject, Lib. 2. c. 43. s. 28., is, that if the juryman “ hath 
declared his opinion beforehand, that the party is guilty, 
or will be hanged, or the like, yet if it shall appear that 
the juror hath made such declaration from his know¬ 
ledge of the cause, and not out of any ill-will to the 
party, it is no cause of challenge.’' So that, in the 
opinion of this learned writer, the declaration of a jury¬ 
man will not be a good cause of challenge, unless it be 
made in terms or under circumstances denoting an ill 
intention towards the party challenging. A knowledge 
of certain facts and an opinion that those facts constitute 
a crime, are certainly no grounds of challenge, for it is 

clearly 
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clearly settled, that a juryman cannot be challenged by 
reason of his having pronounced a verdict of guilty 
against another person charged by the same indict¬ 
ment. (a) In Broo/c, Challenge , pi. 90. it is thus stated: 
It is a good challenge, to say that a juryman has reported, 
that if he be impannelled, he will pass for the plaintiff; 
and 21 Hen. 7. 29. is referred to. Ibid. Challenge , 55. 
Another juryman was challenged for favour, in a suit of 
replevin; Bahington ; if he has said twenty times that he 
will pass with the one party for the knowledge that he has 
of the matter and of the truth, he is indifferent; but if he 
has said so for any affection of the party, he is favourable, 
and he charged the triers accordingly; and 7 Hen. 6. 
J'o. 25. is cited. In Fits. Chall. 22., the opinion of Ba~ 
bington is thus given : “ If he will pass for one party, 
whether the matter be true or false, he is favourable; so, 
if he has said that he will pass for one party, if it be for 
affection that he has to the person, and not for the truth 
of the matter, he is favourable; but if it be for the truth 
of the matter that he has knowledge of it, he is not fa¬ 
vourable; wherefore you will enquire according to what 
I have said.” The charge of Bahington to the triers, as 
given in the Year-book , 7 Hen. 6. J'o. 25. is thus. Ad¬ 
dressing himself to the triers, he says ; “ If, whether the 
matter be true or false, he will pass for the one or the other, 
in that case he is favourable; but if a man has said twenty 
times that he will pass for the one or the other, you 
will enquire, on your oaths, whether the cause be for 
affection that he has to the party, or for the knowledge 
he has of the matter in issue; if for affection that he 

(a) See r. Cook's ease, lli St. Tr. 315., and 7th resolution in the 
ease of die Regicides, 5 St. Tr. 985., and Cranburne's case, 13 Si. Tr. 221. 
Howell’s edition. 
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has to the party, then he is favourable, but otherwise 
not; and if he has more affection to one than to the 
other; but if he 1ms a full knowledge of the matter in 
issue, if he be sworn, lie will speak the truth, notwith¬ 
standing the affection he has fur the party, then he is not 
favourable.” Again, Bro. pi. 90. By Prowick J.; “ Not 
sufficient of freehold is u good challenge; and upon this 
the party himself shall be sworn, whether he lias suffi¬ 
cient or not.” In the 49 Edw. .3. Jo. 1 ., it appears, 
that some of the jurors wore challenged, for that they had 
declared the right of one party or of the other before¬ 
hand, or given their verdict beforehand, and some lor 
that they were of counsel with one party or the other, 
and of their fees: and mesines les persons, that is the 
persons themselves, were sworn to speak the truth, 
where the challenge did not go to their reproof or 
shame; but those who were challenged, for that they 
had taken of the party, or procured without taking, 
were not sworn on the voir dire to give evidence to the 
triers. 

These ancient authorities shew, that expressions used 
by a juryman are not a cause of challenge, unless they 
are to be referred to something of personal ill-will to¬ 
wards the party challenging: and also, that the jury¬ 
man himself is not to be sworn, where the cause of 
challenge tends to his dishonour; and, to be sure, it is 
a very dishonourable thing for a man to express ill-will 
towards a person accused of a crime, in regard to the 
matter of his accusation. And accordingly, we find it 
established in later times, namely, at the trial of Peter 
Cook (g), in the eighth of King William the Third, that 
such questions are not to be put to the juror himself. So 


(a) 13 St. TV. 534., ITwxlt, 
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that all the authority in the law on this head is ag&hlst 
the! defendants, and shews, that the refusal of the Lord 
Chief Baron to allow the proposed questions to be 
answered by the pecial jurymen, was most proper and 
agreeable to law. Upon the whole matter, we all think 
that the rule for a new trial must be discharged. 

Rule discharged, (a) 


mu. 

The>Khn& 

agetinit 

tanii 


(u) In 1’. CiHii-'s case, 1.3 St. 2V. 33 C>., the prisoner having asked one of 
the petty jury on the voir dire, whether he were one of the "rand jury that 
found the bill, Trcby C. J. said it was a very proper question ; “for an in¬ 
die tor ought not to be n trier.” 


Newington against Keeys. 

\ SSUMPS1T for money lent and advanced, money 
{laid, money had and received, and upon an ac¬ 
count stated. Plea: as to all the counts, except tho 
count for money paid, the general issue, and as to that 
count, defendant pleaded, that, on the 27th January , 
1814, at, &c. he became a bankrupt, and that before 
the commencement of the suit, and after the 49 G. 3., 
to wit, on tiie day and year aforesaid, a commission 
issued against him, upon which he was duly declared a 
bankrupt. And that, on the 1st April, 1814, he ob¬ 
tained his certiiieate, which was allowed by the Chan¬ 
cellor on the 1 lit February, 1S15. The plea then 
stated, that before the issuing of the commission, and 
before the committing of any act of bankruptcy, the 
plaintiff became bail for the defendant in a certain action 
of Jones and Others, v. Keeys, and afterwards, to wit, in 
Trinity term, 1813, entered into a recognizance in the 
Court of King’s Bench, that, “ if the said defendant 

L 1 3 should 
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1821. should happen to be convicted in t ho said plea, then, 
that all such damages as should be adjudged unto the 

•gainst said Jottfs and Others, in that behalf, should be made of 
his lands and chattels, and levied to the use of the said 
Jones and Others , if it should happen that the said 
defendant should not pay the said damages, or raider 
himself on that occasion.” The plea then stated, thut, in 
Hilary term, 1814, judgment was recovered against the 
defendant in the action, Jones and Others, v. Kcrys , with 
147/. damages, and that the defendant did not pay those 
damages, or render himself on that occasion, according 
to the form and effect of the saitl recognizance. Ami 
that thereupon such further proceedings were hail, that, 
after the issuing of the said commission, and before the 
defendant obtained his certificate, to wit, on (ith Novem¬ 
ber , 1814, the plaintiff^ as one of such bail, became, and 
was, according to the course and practice of the said 
Court, obliged to pay, and actually did pay the sum 
of money, in the said second count mentioned, to 
the said Jones and Others , for, and on account of the 
said damages. Replication, that the said Jones and 
Others did not obtain judgment in their action, until 
after the time of the issuing the commission of bank¬ 
ruptcy against the defendant. Demurrer and joinder. 

Parke in support of the demurrer. The question 
here is, whether bail above be a surety within 49 G. 3. 
c. 121. s. S. By that section, all sureties, or persons liable 
for any debt of the bankrupt, may- prove under the 
commission. If they can prove, the debt is of course 
barred by the certificate. Now, that statute being a 
remedial law, ought to have a liberal construction given 
to it, and so it was laid down by the Court in Wood v. 

Dodgson. 
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I)odgson. (a) Here the bail are substantially sureties 
for the debt, and they have been compelled to pay it. 
The bankrupt’s estate has thereby been released from 
any claim by Jones and Others on it. Accommodation 
acceptors or drawers have been held to be sureties 
within this clause. In Hewes v. Mott (6), the Court of 
Common Pleas held bail to the sheriff not within the 
act. But there the bail bond is entered into with the 
sheriff. Here the recognizance is entered into with the 
original creditors. 

Timltd contra. Judgment not having been obtained 
when the commission issued, it is impossible to say for 
what debt the bail were then liable. How can it be 
ascertained, whether they will ever be liable. The 
principal may render in their discharge. He was then 
stopped by the Court. 

Abbott C. J. The recognizance of bail is in the 
alternative, to pay the damages in case the principal 
does not pay them or render himself. In cases which 
have been decided to fall within this clause, the parties 
could only pay the debt, in case the principal did not 
do so, and that is the material distinction. If the 
legislature intended to include bail, it would have been 
easy to have done so, by only adding the words, “ or 
bail,” which would have removed all difficulty. In the 
absence of such words, I am of opinion, that the bail 
in this case are not sureties within the meaning of the 
49 G. 3. c. 121. s. 8. There must, therefore, be judg¬ 
ment for the plaintiff 

Judgment for the plaintiff. 
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The King against The Mayor of Monmouth. 


A mandamus r FHIS was a mandamus to the mayor of the borough 

to the mayor ot A J v< 

M. to convene of Monmouth t reciting a charter of the 3 Jac. 1. 

it meeting, to _ CT 

proceed to an granting to the mayor, bailifTs, and commonalty of the 

election, in or- 

der to till up said borough, anti their successors, “ that there should 
in'asclcrtbody, &r the future be fifteen of tiie most discreet of the b ur- 
ftfteen chief gesses to be named chief burgesses, and to form the 


burgesses. 
Return by him. 
after stating 
objections to 
the titles of 
several of the 
remaining bur¬ 
gesses, that 
there were not 
within the bo¬ 
rough eight le¬ 
gally elected 
chief burgesses, 
by whom the 
election of 


common council, for the good order and government of 
the said borough; and that whensoever it should happen 
that any one or more of the aforesaid chief burgesses 
of the said borough should die or lie amoved from their 
offices, or the saitl chief burgesses, or any tine of them, 
not well conducting themselves, should, for that cause, 
or any other reasonable cause, become unloveable, that 
then it should be lawful for the aforesaid mayor and 


made! and fha! c * lief burgesses of the borough aforesaid for the time 
reasons * )e * n £’ ^ u ‘ n surviving or remaining, or the major pnrt of 

mentioned, he them (of whom the mayor of the borough aforesaid to 

could not pro- 0 

ceed to such be ne), one other or others of the burgesses of the 

election: Held , t e -t - i . , 

insufficient borough aforesaid, into tlie place or places ot the said 

!!mptory"min- chief burgess or burgesses >o happening to die or be 

damns awarded. amovw ] j f 0 elect, nominate, and appoint, to supply the 


number of the fifteen chief burgesses of the borough 
aforesaid.” The mandamus then stated, that tl»e office* 


of five of the aforesaid chief burgesses of the said 
borough were vacant, and commanded the mayor, in 
the usual manner, to convene a meeting to supply the 
vacancies. The return ot* the mayor, after stating ob¬ 
jections to the titles of several persons who claimed to 
be chief burgesses of the borough, concluded as follows: 

(i And 
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** Ancl I do hereby further certify and return, that there 
are not now, within the said borough, eight legally 
elected chief, burgesses of the number of the fifteen 
chief burgesses of the said borough, by whom, or by a 
majority of whom, the election of chief burgesses of 
the said borough can be made, as by the within-recited 
charter is directed; and, lastly, I do hereby further 
certify and return, that, for the several reasons before 
mentioned, I cannot proceed to such election of chief 
burgesses of the said borough, and to do such other 
things as by the within writ I am commanded.” 
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Campbell, in support of the return, allowed that some 
of the rensons it contained for not proceeding to the 
election were untenable; but contended it was sufficient, 
if enough appeared on the face of the return to shew 
that an election could not legally have taken place, 
lle.v v. Archbishop of York, (a) And here, according 
to licx v. Bellringer (b), an election of capital burgesses 
in this borough could not take place, except by a ma¬ 
jority of the whole body, as originally formed; and the 
mayor has expressly made a return, on which a traverse 
may be taken, that there are not now eight chief bur¬ 
gesses by w hom the election could be made. But 

The Court said, that, supposing a majority of the 
whole body were requisite to make the election, the 
return was bad; for the mayor says there are not, within 
the borough, eight legally elected chief burgesses. 
Now, although there may not be eight who were legally 
elected, there may be some who were not legally 
elected, but whose titles are now unimpeachable from 


lapse 


(fl) 6 T. It. 493. 


(l>) 4 T. R. 810. 
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Saturday, 

Hay -’6th. 

By stat. 59 G. 3. 
r. 12. s- 3~. 
the wife and 
eignt uncmati- 
cipated children 
of a Scotchman, 
who has not 
acquired Re¬ 
settlement in 
England, must, 
if chargeable, 
be sent by a 
nass along with 
the husband to 
Scotland, and 
cannot be re¬ 
moved to the 
maiden settle¬ 
ment of the 
wife. 


lapse of time, so as to leave a majority of the whole 
body qualified to proceed to the election. 

Return quashed, and peremptory 
mandamus to issue. 

IV. E. Taunton was to have argued on the other side. 


The King against The Inhabitants of Leeds. 

r J^WO justices, by their order, removed Hannah, the 
wife of Thomas Robinson, and Thomas , Hannah, 
and Elizabeth, her children, from the township of Leeds 
to the township of Almondbury , both in the West Riding 
of the county of York. The sessions, upon appeal, dis¬ 
charged the order, subject to the opinion of this Court 
upon the following case. Thomas Robinson, the hus¬ 
band of Hannah Robinson , was a Scotchman , residing at 
Leeds with his family, and had not acquired any settle¬ 
ment in England. Not being able to maintain his wife 
and children, they were obliged to apply for relief to 
the township of Leeds, and were actually chargeable to 
that township at the time of granting the order of re¬ 
moval. Under these circumstances, he consented that 
his wife and children should be removed to Almondbury, 
which was the place of his wife’s maiden settlement. It 
was objected, by the counsel for the appellants, that by 
the statute 50 G. 3. c. 12 . $. 33. the wife and family (the 
children not having gained any settlement in their own 
right,) could not be sent by an order of removal to her 
maiden settlement, but ought to be sent by a pass under 
that act, along with the husband, to Scotland. The 
sessions were of that opinion, and accordingly dis¬ 
charged the order of removal. 


En Alder. 
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E. Alderson, in support of the order of sessions. The 
right of removal to the wife’s maiden settlement, when 
the husband is residing with her, is only to be allowed 
in cases where he is himself irremovable, because it 
ought to go no further than necessity absolutely re¬ 
quires, it being contrary to sound policy to permit such 
separations to take place. Here the act of parliament, 
59 G. 3. c. 12. s. S3., has expressly made him removable 
to Scotland, and it would follow, therefore, from that 
circumstance alone, that his wife and family must go 
with him, and that they are not removable any longer, 
even with consent, to her maiden settlement. But here 
the act of parliament goes much further, for the wife 
and family are expressly mentioned in it. It provides, 
that, upon complaint of the churchwardens, that a per¬ 
son born in Scotland hath become chargeable, by himself 
or his family, the justices are to cause him to come be¬ 
fore them, and to examine him as to the place of his 
birth or last legal settlement, and whether he or any of 
his children hath or have gained any settlement in Eng¬ 
land. Now the object of this is simply to ascertain 
whether he has any settlement to which he may be re¬ 
moved, and whether any of his children have gained 
one; because, if so, they are not part of his family. 
Then, if they find that he has not gained any settlement 
in England, the act says they shall remove him, his 
wife, and such of his children as have not gained a set¬ 
tlement, (in other words, him and his family,) by a pass 
into Scotland. For the gaining a settlement is one of the 
modes of emancipation ; and the act, therefore, when it 
uses that expression, means only all uncmancipated 
children. It is to be observed, that no mention is made 
throughout of any enquiry into the wife’s settlement, 
which would not have been omitted, if the removal of 

her 
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her and the family to such place were in the contempla¬ 
tion of the legislature. If this construction be not 
adopted, great inconvenience may follow. A man, after 
consenting to the removal of his wife to a neighbouring 
parish, may then be sent off to Scotland, and so separ¬ 
ated altogether. And the parish to which the removal 
of the wife and family takes place, not having the hus¬ 
band present, cannot put the act in force. So that, as 
to them, the act would be altogether repealed. 


Scarlett and Holland, contra. It was settled in Rex 
v. Eltham (a), that the wife and children may, where 
the husband has gained no settlement in England, 
be removed by his consent to her maiden settlement. 
And the act 51) O. 3. c. li\ s. .S3, is not imperative 
on the magistrates, but gives them a discretion as to 
whether they will remove the wife and children, with 
the husband's consent, to her maiden settlement, or 
send them, with him, into Scotland. And whore so 
serious and important n power as that of sending a 
whole family out of the kingdom, is to be given, it is 
fit that there should bo a discretionary power vested in 
the magistrates, to prevent the hardships which other¬ 
wise would occur. The worth nre onlv, that the said 
justices “ shall, and they are hereby empowered which 
are not imperative. Here the children have settlements 
by birth in England. And, therefore, they, at all events, 
cannot be removed. Besides, it would bo very hard, if 
a young man, born in England, and perhaps of age, 
but still residing in his father’s family, might, because 
be was uncmancipated, be sent olfint o Scotland or Ireland, 
where he might be altogether destitute of the means of 


(a) 5 East, 110. 
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support. The Court will not adopt a construction of 
the act of parliament, which would compel magistrates 
to inflict such hardships upon individuals, . 

Abbott C. J. This question arises out of the com- 
pulspry power formerly vested in justices of peace, of 
removing a wife from her husband, by consent: and 
it is one, and that not the smallest of the evils attend¬ 
ant on the poor-laws, that cases should have arisen 
under them, in which this Court has held, that such 
a removal, amounting to a temporary divorce, might 
lawfully be made. It is to be observed, however, that 
in lie.x v. Eltham there was the consent of both husband 
and wife to the separation. I am very glad that we are 
relieved by this act of parliament from the necessity of 
considering those cases. I think it is impossible to read 
the words of the thirty-third clause without seeing that 
the magistrates have now the power, in cases like the 
present, of sending the husband, together with his wife 
and family, by a pass to Scotland; and, having this 
power, I am of opinion that they cannot now remove the 
wife and family to her maiden settlement, so as to separate 
her from her husband. I think, therefore, that the order 
of sessions was right, and ought to be confirmed. 



ThefoV 
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Bayley J. I am of the same opinion. It is against 
public policy and gootl morals, to permit the separation 
of husband and wife, even with their consent. This 
question, however, turns on the construction of 59 G. 3. 

12. s. S3., which enacts, that it shall and may be 
lawful for the magistrates, and they are thereby re¬ 
quired, in certain specified cases, to cause persons bora 
in Scotland , &c. to be brought before them. Now these 


are 
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art* words of compulsion on the magistrates to institute 
proceedings in cases like the present. The net then 
provides, that the justices shall enquire into the settle¬ 
ment of the head of the family and his or her children, 
in order, as it seems to me, to ascertain whether any of 
those children have been emancipated. It then enacts, 
that such justices shall and are thereby empowered to 
cause such poor person, his wife, and such of his chil¬ 
dren as have not gained a settlement in England, to be 
removed by a pass to Scotland . Now it is to be ob¬ 
served, that the wife is thus, for the first time, intro¬ 
duced in the latter part of this clause, which is perfectly 
silent in the prior part of it, as to any enquiry to be 
made by the justices respecting her settlement. I think, 
therefore, that the magistrates have no discretion given 
to them of removing the wife to her maiden settlement, 
and thereby of separating her and her family from the 
husband. If the magistrates remove at all, they must 
remove the whole family together to Scotland, under the 
provisions of this act of parliament. 


Holhoyd J. I am of the same opinion. The words 
of this clause arc imperative on the magistrates, in case 
they make any order, to remove the whole family to 
Scotland, and not, as they have done here, to remove 
the wife and family to the place of her maiden settle¬ 
ment. By the act, if the husband becomes chargeable 
by himself, or his family, he may be removed; and, it 
seems to me, that it is altogether immaterial, provided 
the head of the family be bom in Scotland, whether the 
children be born in England or not. The only excep¬ 
tion is as to those children who have gained settlements 
in England in their own right. Then, as a power is 


now 
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now given to remove the husband, the wife must be 1821 . 

removed with him j for the power of removing her to ^ Ki>fo 

her maiden settlement was allowed to exist only from again* 

. The Inhaha- 

thc necessity of the case, and must cease with it. It aoupf 

T,y^ t 

seems to me, that we cannot narrow the construction of 
the words of this statute, unless, in so doing, we clearly 
saw that we should further the intention of the legislature. 

And as I do not think that their intention was to pre¬ 
vent the removal of the whole family together, I am of 
opinion that the decision of the sessions was right. 

Best J. If the point decided in Hex v. Eltham were 
to occur again, I think it would perhaps be worth con¬ 
sidering whether that decision could be supported. It 
is, however, not necessary to determine that question 
now, because I am clearly of opinion, that, under the 
clause of this act of parliament, it is imperative on the 
magistrates to remove the whole family to Scotland. It 
seems to me, that clearer terms could not have been 
used. For the act expressly says, “ that the magistrates 
shall, and they arc hereby empowered, to remove such 
poor person, his wife, and such of his children as have 
not gained a settlement, to the place of his birth or last 
legal settlement.” The statute could not, therefore, 
mean to leave a discretion in the magistrates as to whe¬ 
ther they would exercise this power or not. And by 
adopting this construction, we shall, as it seems to me, 
further the object of the statute, which was to remove 
the inconvenience which existed from idle and improvi¬ 
dent persons coming to this country, and remaining here 
irremovable with their wives and families. Any other ’ 
construction would produce great inconvenience. It is 
quite clear, that the head of the family may be removed; 

and 
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and if he should be removed, alter the separation from 
his family, the wife and children would, in all pro¬ 
bability, remain permanently chargeable. 

Order of Sessions confirmed. 


Saturday, The King against The Inhabitants of Man- 

Mny 26th. ° 

CHESTER. 


A room in a 
parish work¬ 
house*, licensed 
pursuant to 
15 C. 5 c. S2., 
and appro¬ 
priated to the 
reception of 
and used for 
the purpose of 
delivery of 
pregnant wo¬ 
men resident 
within the pa¬ 
rish, whether 
settled there or 
elsewhere, and 
the expence 
of which room 
was defrayed, in 
common with 
the general ex- 
penres of the 
work-house, 
out of the pa¬ 
rish rates, is 
not an hospital 
or place within 
the 15 G. 3. 

C, 82, s.3. 


r JpWO justices, by their order, removed Margaret, the 
wife of James Crocker , and her two children ; Eliot) 
aged eight years, and James , aged six weeks, from the 
township of Manchester , to the parish of St. Andrew*) 
Canterbury. The sessions', upon appeal, confirmed the 
order us to Margaret Crocker and Ellen, her dauglttei*, 
and quashed it as far as it respected James , the sun; 
subject, as to the settlement of the said James , to the 
opinion of the Court of King’s Bench, on the hallowing 
case. In the Manchester workhouse, there is a room for 
which a licence has been obtained, as for an hospital, or 
place for the reception of lying-in women. This room 
has been duly licensed, pursuant to the pro\isions of the 
statute 13 Geo. 3. c. 82., provided, that, under the cir¬ 
cumstances, it is such a place as can be duly licensed 
within the meaning of that act. The room is appropri¬ 
ated, by the officers of the town of Manchester , to the 
reception of women resident within the township, but 
settled elsewhere, and pregnant with children likely to 
be born bastards, and also to the reception of pregnant 
women chargeable to the township, and settled in Man¬ 
chester i and in some few instances, pregnant women 

have 
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have been received from other districts, upon a compens¬ 
ation paid to the overseers of Manchester by the overseers 

of the place in which such pregnant women were resident!, 

• 

in respect of the accommodation afforded. Women in the 
situation above described, having settlements elsewhere 
than in Manchester , if too far advanced in pregnancy, to 
be safely removed to their settlements, are placed by the 
town’s officors in this room, for the purpose of being 
delivered. The expenses incurred in respect of the 
room arc defrayed, in common with the general ex¬ 
penses of the workhouse, out of the parish rates. Mary 
Crocker' being settled in the parish of St. Andrew's, Can¬ 
terbury , but resident within the township of Manchester, 
and pregnant with a child likely to be born a bastard, 
was placed, by the officers of the town of Manchester , in 
the above-mentioned room in the workhouse, and was 
thdre delivered of the pauper, James , who was born a 
bastard. The question for the opinion of the Court 
was, whether the above-mentioned room is a hospital, 
or place within the meaning of the act of parliament 
referred to, and whether, by force of that act, the set¬ 
tlement of James Crocker is in the parish of St. Andrew’s, 
or whether it is in the township of Manchester. 

Coltman, in support of the order of sessions, was 
stopped by the Court. 

Williams and Slarkic, contra. The question here is, 
whether this be not within 13 G. 3. c. 82. s. 5., and 
that will depend upon the opinion of the Court, whether 
the room mentioned in the case be an hospital and 
place within the meaning of the third section of that act. 

Vol. IV. M m Now 
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Now the act ought to have a liberal construction, being 
a highly remedial law. It is stated in the preamble, that 
such hospitals and places, established for the charitable 
reception of pregnant women, have afforded great re¬ 
lief, and merit every support and encouragement; and 
the third section is not confined to hospitals, &e. for the 
public reception of pregnant women, and supported by 
charitable contribution, but extends to all other hos¬ 
pitals, houses, or places, that might thereafter be estab¬ 
lished in like manner, and for the like purpose. Here 
a licence has been regularly obtained, and this is a place 
maintained by the public contribution of the parish, and 
may therefore be considered as supported by charitable 
contribution. 

Abbott C. J. It seems to me, that in this case we 
cannot consider this as an hospital or place, within 
the act. By the tenth section, the person having the 
management ol it is directed, before the admission of 
any pregnant woman into such hospital, to take her be¬ 
fore a justice, to be examined whether she be married 
or single; and other duties are cast upon them for that 
purpose. By the fourth section, an inscription is to be 
placed over the door or public entrance of every such 
hospital, stating, that it is licensed for the public recep¬ 
tion of pregnant women; and the places spoken of in 
the third section are those used for the public reception 
of pregnant women, and supported by voluntary con¬ 
tribution. In the present case, it is only a room set 
apart for this purpose in the workhouse, the expenses of 
which are defrayed out of the poor’s rate. I think, 
therefore, that this cannot be said to be used for the 
public reception of pregnant women, nor supported by 

chari- 
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charitable contribution. The township, therefore, is 
not protected by the 5th section; and the sessions have 
come to a right conclusion. 

Order of Sessions confirmed. 


1821. 

The Kino 
againft 
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The King against Woodman and Others. Saturday, 

° May 2Cth. 

r 1' HE parish of Morpeth , in Northumberland , consists A select vestry 
JL for the manage- 

of several separate and distinct townships, each of ment of the 

.... parish affairs 

which has its own overseers, and maintains its own existing by an- 
poor. One of them is the town of Morpeth. Beyond cannot elect ” 
the period of living memory, the church and parish ycst^foTtlw 
affairs of the parish of Morpeth have been managed by 
a select vestry, consisting of 24 persons, of whom 16 the 59 G. 3. 

Cm 1 2s 

have been taken from inhabitants of the town of Mar- 
petit, and the remaining eight from the farmers in the 
country parts of the parish. The inhabitants con¬ 
stituting the select vestry have generally continued in 
office for life, unless they happened to leave the parish 
or decline to serve. In case of vacancy, the place of a 
town’s member has been usually filled up by the re¬ 
maining 1 5 belonging to the town, and the place of a 
country member by the remaining seven belonging to 
the country part of the parish; or as many of each set 
as may happen to be present on such occasions. None 
of the inhabitants, besides the 24, and the rector or 
curate, ever attended these vestry meetings. On the 
19th of March , 1S20, a notice signed by the church¬ 
wardens and overseers of the township of Morpeth was 
duly given, stating, that a meeting of the gentlemen of the 
24 acting for the township of Morpeth would be held on 

Mm2 the 
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the 4th Apil, for the establishing of a select vest ry for 
the concerns of the poor of the township of Morpeth , 
and on the 4tli April a meeting was accordingly held 
by 12 of the 16 persons acting for the township of 
Morpeth ; at which meeting the defendant and If) other 
substantial householders or occupiers within the town¬ 
ship w'ere nominated and elected to be members of such 
select vestry, and an order of a magistrate was subse¬ 
quently made, by which such 20 persons were ap¬ 
pointed to act as a select vestry, for the care and ma¬ 
nagement of the poor of the township of Mot pdh. This 

order having been removed into this Court, a rule nisi 
was obtained for quashing it, on the ground, that the 
persons appointed to constitute this select vestry were 
not chosen according to the provisions of the statute 
55) G. 3. c. 12. at any general meeting in vestry of the 
inhabitants of the township, but at a meeting of a select 
body only. These several facts having been disclosed 
upon affidavits. 


Scarlett and Littlcdal* now shewed cause. Bv the 
59 G. 3. c. 12., the inhabitants of any parish in vestry 
assembled are empowered to establish a select vestry 
for the concerns of the poor of such parish, and to 
nominate and elect in the same or any subsequent 
vestry substantial householders or occupiers not ex¬ 
ceeding 20, nor less than five, as shall in any such vestry 
be thought to be fit members of the select vestry. In 
general, all the inhabitants of a parish have a right to 
vote in any matter relating to the management of the 
parish concerns. By custom, however, this right may 
be transferred to a select number of the parishoners; 
and in this particular instance, 16 persons constituted a 

select 
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Select vestry for the general management of the concerns 
of the township of Morpeth : they alone composed the 
vestry of that township: the other inhabitants would 
not constitute a legal vestry ; and then by section 86. of 
this act it is expressly provided, “ that nothing therein 
contained shall be construed to alter, affect, or disturb 
any select vestry, which in any parish has been esta¬ 
blished anti acted upon by virtue of any ancient usage 
or custom.” The words, “ inhabitants of the parish 
in vestry assembled,” contained in the first section, must 
be construed with reference to this provision, and must 
mean such of the inhabitants of the parish as constitute 
the legal vestry of the parish. If it be not so construed, 
the township of Morpeth . and all other places where 
by immemorial custom a select vestry has been esta¬ 
blished, will be deprived of the benefit of this act of 
parliament, because in such cases the inhabitants at 
large would not constitute a legal vestry. 

llullocl • Scrjt., contra, was stopped by the Court. 

Amiorr C. J. 1 am clearly of opinion, that the six¬ 
teen persons who constituted the ancient select vestry for 
the township of Morpeth cannot be considered the in¬ 
habitants of the parish in vestry assembled within the 
meaning of the f>y Geo. .}. e. 12. The power to appoint 
a select vestry is expressly given to the inhabitants in 
vestry assembled ; and here it was exercised, not by the 
inhabitants in vestry assembled, but by certain persons 
possessing some of the powers of the inhabitants in 
vestry assembled. It is not necessary in this case to 
decide what the inhabitants may do, but I have no 
difficulty in saying that, in my opinion, the inhabitants 
at large may assemble and appoint a select vestry for 

M m $ the 
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the care and management of the poor, nbt interfering 
with any of the rights of the ancient select vestry. The 
rule for quashing the order must therefore be made 
absolute. 

Rule absolute. 


Saturday, The King against Turner. 

May 26th. 


A licensed auc- ^HIS was a conviction of the defendant, under the 

from town to hawkers’ and pedlars’ act, 50 Geo. 3. r. 41. The 

Uc* stage-coach, offence charged in the information was, that the defend- 

goodsby'public ant, heretofore, to wit, on, &c-, at, &c., was a pedlar and 

setbng'the^ame trading person, going from town to town, travelling with 

b” STT horses, exposing to sale goods ; and that he did, on the 

auction, at the j a y an( j j n the year last aforesaid, as a pedlar and 
different towns, J J ‘ 

is a trading trading person, go from town to town, travelling with 
person within ° ° 

the meaning of horses at, &c.; and did then and there, as a pedlar and 

the 50 O- 5. 

c. 4i. s. 6., and trading person, going from town to town, and travelling 
must take out ... , , . , . 

a hawker’s and with horses, expose to sale goods, to wit, china, &c. 

pedlars licence. The defendant having appealed against this conviction, 

the sessions confirmed it, subject to the opinion of this 

Court, on the following case. 

The defendant had no liawker’s licence, but was a 


licensed auctioneer, having, only two usual places of 
abode, the one at Bath and the other at Cheltenham. 


At Cheltenham he was the agent for the real workers 
or makers of the goods, for the purpose of selling 
such goods, as well by private contract as by public 
auction. The real workers or makers of the seve¬ 


ral goods mentioned were not in partnership, but 
were distinct employers of the defendant, for the sale 
of their several property. In the beginning of the 

month 
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month of March, 1840, certain goods, consisting of 
cabinet-ware, &c., were sent by the several real workers, 
or makers of them, to the defendant, at Cheltenham , 
with a request from them, that he would cause the same 
to be conveyed by public carriers' waggons from Chel¬ 
tenham to the city of Worcester, and would himself pro¬ 
ceed thither in order to sell the same there by public 
auction; and in case the whole of such goods should 
not be there sold, that he would cause the same to be 
conveyed by public carriers’ waggons from Worcester to 
Gloucester, and would himself proceed to Gloucester, in 
order to sell the same there by public auction. The 
defendant, in compliance with this request, caused the 
goods to be conveyed by public carriers’ waggons from 
Cheltenham to IVbrccster, and proceeded himself to Wor¬ 
cester some part of the way in a common stage-coach, 
drawn by four horses, and the other part of the way in 
a |x>st-chaise, and when at Worcester exposed the goods 
for sale by public auction, and sold many of them by 
public auction to different persons. Shortly after the 
sale at Worcester, the defendant caused such part of the 
goods as were not sold at Worcester to be similarly 
conveyed to Gloucester, and proceeded thither himself 
by a stage-coach; and when at Gloucester, exposed such 
goods for sale by public auction, and sold many of them 
by public auction to different persons. The whole of 
the goods belonged to the real workers or makers of 
them, the defendant not having any property therein . 
and the whole expenses of removing the goods from 
place to place were allowed to him in his account with 
the real workers or makers. The defendant paid regu¬ 
larly the auction duty upon such sales, which, together 
with the usual commissions, was allowed to him in his 
,. M m 4 account 
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account with the real workers or makers of the goods. 
At the time of the sales, neither the real workers or 
makers of the goods, or of any part thereof or their 
children, apprentices, or known agents or servants 
usually residing with them, were present in Worcester 
or Gloucester , nor were Worcester or Gloucester, or 
either of then), an usual place or places of abode of 
any of the real workers or makers of the goods. 
The defendant was not the known agent or servant 
usually residing with the real workers or makers ol 
such goods, or-jwitk any of them; nor was he a house¬ 
holder either at Worcester or Gloucester. 


Shutt and Manley , in support of the order of sessions. 
The conviction is founded upon the 50 Geu. 3. c. 41. 
By the 6tli section there is imposed an annual duty of 4/. 
upon every hawker, pedlar, petty chapman, and every 
other trading person going from town to town, or to 
other men’s houses, and travelling either on foot or with 
horses, or carrying to sell, or exposing to sale any 
goods, &c. Now the defendant in this case was a 
trading person, going from town to town, travelling 
with horses, and exposing goods for sale. It is true, 
that perhaps he may not be a trader within the meaning 
of the bankrupt laws, yet, as an agent selling goods on 
commission, he is a trading person within the meaning 
of this act of parliament. By section 10., every per¬ 
son trading with a borrowed licence incurs a penalty 
of 40/., except servants travelling for a licensed master, 
with the licence of such master, and for his benefit, 
lhis exception clearly shews, that the legislature con¬ 
sidered that a stipendiary servant would be subject to the 
pew&y of lQ/.,„ as a.. trading.person, within..the sixth 
. section, 
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section, if lie travelled without a licence; a fortiori 1821. 
tlierefore, a person selling by commission is within the ^ 
meaning of this section. So, by section 23., the real jM Nfcg 
makers of goods, or their agents or servants residing 
with them, are specially excepted. Now that exception 
would be unnecessary, if other agents were not meant 
to be included in the act. An agent, therefore, selling 
goods on commission, and otherwise answering the de¬ 
scription mentioned in the act, is a trading person 
bound to take out the licence required by the tenth 
section. The seventeenth section imposes a penalty of 
JO/, upon every sucli hawker, pedlar, petty chapman, or 
other trading person so travelling as aforesaid, who 
shall trade as aforesaid without a licence. The words 
“ t rado as aforesaid” are sufficiently satisfied, by the 
fact of the defendant’s having exposed goods to sale j 
for by the sixth section any trading person going from 
town to town, and carrying to sell or exposing to sale, 
is liable to pay the annual duty. 


Scarlett and Russell , contra. The conviction here is 
for travelling with horses; and as such statement is in¬ 
serted in the conviction, it must be taken to mean a 
travelling with horses within the act, namely, with 
horses for which the defendant might have taken out a 
licence, as required by the acts. But the facts of the 
case negative such statement, as they shew that the 
defendant travelled in a public stage-coach, drawn by 
four horses; for which, of course, it cannot be con¬ 
tended that he should have taken out a lieence. The 
conviction, therefore, cannot be supported in its present 
ibrm. But .the defendant does not come within the 
words o£.:the_act, cUhctsas g hawker, -pedlar, or other 
v-...: trading 
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trading person. Hawkers arc described in the statutes 
25 H. 8. c. 9. and S3 H. 8. c. 4-i and it appears from 
thence, and from the mention made of them in other 
places, that they have always been considered as itine¬ 
rant traders of low degree. It cannot be contended 
that the present defendant is a hawker; he is not con¬ 
victed for being a hawker, but for lieing a pedlar and 
-trading person. Now “ pedlar” means nothing more 
than a petty dealer; and the quantity and value of the 
goods entrusted to the care of the defendant clearly 
shew that he does not come within that description; 
neither does he come within the v/ords “ other trading 
person.” A trader is a person who seeks his livelihood 
by buying and selling; whereas this defendant only sold 
the goods of others on commission. Besides, the words 
“ oilier trading person” must mean persons ejusdem 
generis with hawkers, pedlars, and petty chapmen ; for 
it is a general rule in the construction of statutes, that 
where things of an inferior degree are first mentioned, 
those of a higher dignity shall not be included under 
general subsequent words, 2 Ifa-joJc. c. 27. s. 121. And 
an auctioneer who, as in this case, sells goods of large 
value on commission is a person of a different descrip¬ 
tion from a hawker or pedlar, and of higher degree. 
By section 14. it is enacted, “That every person to 
whom a licence shall be granted, shall cause to be writ¬ 
ten on the most conspicuous part of every pack, box, 
bag, trunk, case, cart or waggon, or other vehicle 
of conveyance in which he shall carry his goods, the 
words * licensed hawker.’ ” This evidently applies to 
the case of a person who conveys goods from place to 
place in liis own cart or waggon, and not to one where 
the goods are conveyed by a common stage waggon. It 
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is further to be observed, that by section *J. of the act, l82li 
any person travelling as a hawker, &c., or other trading 
person, and selling by auction, is subjected to a penalty agfcfi*#. 
of 50/.; therefore, if it should be holden that the pre¬ 
sent defendant comes within that description, he will in 
many instances be prevented from acting in his character 
of an auctioneer. 

Abbott C. J. The question intended to be submit¬ 
ted to us by the sessions is, whether a licensed auctioneer, 
conveying goods by a public stage waggon from place to 
place, and selling them on commission, is to be consi¬ 
dered as a pedlar or trading person within the meaning 
of the 50 Geo. 3. c. 41. By section 6. it is enacted, 

“ That there shall be paid an annual duty of 41. by 
every hawker, pedlar, petty chapman, and every other 
trading person going from town to town, or to other 
men’s houses, and travelling cither on foot or with 
horses, or otherwise carrying to sell or exposing to sale 
any goods,” &c.; and a further duty of 41. in respect of 
every horse or other beast bearing or drawing burden. 

Now, it appears to me that the appellant is a trading 
person within the meaning of this section. It has been 
urged that he is not a trader, but an agent selling 
the goods of others on commission. It is clear, how¬ 
ever, that agents were meant to be included within the 
act of parliament; for section 23. contains an express 
exception of the particular agents therein mentioned. 

Now, that exception would be wholly unnecessary, if other 
agents were not meant to be included within the act. 

The defendant in this case is convicted for having no 
licence at all, and therefore I think the mode of travelling 
wholly immaterial. It has been -said that the conviction 


can- 
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cannot be supported in its present form, inasmuch as 
the ground of it is, that the defendant travelled with 
horses. If it had been found as a fact in the case that 
the defendant had been convicted for want of n Iiorse- 
licence, I should have thought that the conviction could 
not be supported; for the horses in respect of which he 
is bound to take out a licence are those bearing or 
drawing burden, or, in other words, carrying and thaw¬ 
ing his goods. The defendant here was convicted for 
having no licence at all; and I think, therefore, the 
word “ horses” may be rejected. And, besides, in the 
way in which the present question is brought before us, 
wc cannot look at the form of the conviction, but merely 
at the case submitted to us by the sessions. The order 
of sessions must therefore be affirmed. 


Baylf.y J. concurred. 


HomtOYD J. I doubted at first whether the words of 
the 17th section, “ trade as aforesaid,” would be satisfied 
without an actual sale of goods. I think, however, that 
those words refer to the sixth section, and that they are 
sufficiently satisfied by a mere exposure to sale;. The 
ground of this conviction is, that the appellant had no 
licence at all; and therefore the mode of travelling is 
immaterial, and need not be proved. 

BestJ. I am of the same opinion. I think the 
defendant clearly within the act, from the exceptions in 
the 9th and 93d sections, which otherwise would have 
been quite unnecessary. It is said, that if we affirm 
this conviction, it will be impossible for an auctioneer 
to carry on his business; but that is not so. The 

busi- 
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business of an auctioneer is to sell property in the town 
in which he resides; or to go to other persons’ houses, 
and sell property for them at their houses. It is no 
part of the business of an auctioneer to travel front 
town to town, and sell goods there in the manner in 
which this defendant has acted. 

Order of Sessions confirmed. 


Dean qui tam against King, (a) 

j^j ECL A RATION against the defendant for penal¬ 
ties, under the hawkers’ and pedlars’ act. The 
first count charged that the defendant, at Axminster, in 
the county of Devon, being a trading person going from 
town to town, and travelling with a horse, and, not 
being a householder there, and that not being a usual 
place of his abode, did by himself sell by auction divers 
printed books, &c., contrary to the form of the statute; 
whereby he incurred a penalty of 50/. The second 
count charged that the defendant travelled on foot. 
The third and fourth counts charged him as a hawker 
and pedlar. There were other counts, charging offences 
committed at Honilon. At the trial before Holroyd J., 
nt the last assizes for the county of Devon , the following 
facts appeared in evidence: in Fcbniary, 1820, the de¬ 
fendant hail been at Chard, but there was no evidence 
that he had sold any books there by public auction; he 
went from Chard to Axminster in a borrowed gig, but it 
did not appear that any books were sent or conveyed by 
him from Chard to Axminster. He took two rooms at Ax- 
minstei', and sold books by retail and by auction there: be 

(a) This case was heard within the first four days of term. 
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A person tra¬ 
velling from 
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and having 
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1821. went from thence to Honiton. It did not appear in 
what mode he travelled: nine chests, containing hooks, 

Pum qui tom ** 

tgainrf &c. weighing 13251b., were sent from his rooms at Ax- 
ruinster by a common stage waggon, directed to him at 
Honiton , and there he sold books both by retail and by 
auction. It was proved that he was not a householder 
at Honiton or Axminsier. Upon these facts, the learned 
Judge thought that he was a trading person, going from 
town to town, within the meaning of the 50 G. 3. r. 41.; 
and he directed the jury to find a verdict for the plain¬ 
tiff with liberty to the defendant to move to enter a 
nonsuit. 

Casbcrd now moved accordingly. The defendant is 
not a person within the contemplation of this act of 
parliament, which applied only to hawkers and pedlars, 
and persons ejusdem generis. Now a hawker is a per¬ 
son who carries with him, either in a package or a cart, 
the goods which he intends for sale. In this case the 
goods were sent by a common stage waggon. The term 
“ other trading person,” in the act of parliament, applies 
to persons of the same description as a hawker and pedlar, 
who deals in a small way. Here the large quantity of 
goods which the defendant sent from Axminsier to 
Honiton shews that he is not a dealer of that description; 
and, therefore, not a person within the contemplation of 
the act, which meant only to apply to petty dealers car¬ 
rying their commodities with them. In Dean, <jui tarn, 
v. Hertford tried at the Exeter Spring assizes, 1820, 
Wood B. was of opinion, that a person who sent large 
quantities of goods by a ship to Plymouth dock, and 
conveyed them in a cart to Plymouth town, where he 
took a house, and sold them by auction, w r as not within 

this 



directly, in point to shew, that the present defendant 
was not a person within the meaning of this act of par¬ 
liament. 

Abbott C. J. I am clearly of opinion, upon the 
facts of this case, that the defendant was a trading per¬ 
son, travelling from town to town, within the meaning 
of this act of parliament. The argument urged on the 
part of the defendant, arising out of the extent of his 
dealings, would go to shew, that when the inconve¬ 
nience to the resident tradesman is the greatest, no of¬ 
fence would be committed. I think that there should 
be no rule in this case. 

Rule refused. 


The King against Joseph Hanson. Saturday, 

** Muy acth. 


THE defendant, on the 25th day of March , 1820, No appeal lies 

-t .... , „ , . . . to the sessions 

was convicted m the penalty or aO/., by two justices from a convic- 

for the West Riding of Yorkshire , lor having within aie wUhou/alf 

three months last past, (to wit) on the 22d day of 486 \s. 

February , 3 820, at Elland , in the West Riding, sold c ' H5, *• 5 ' 

beer and ale by retail, to be drank and consumed in his 

house and premises, without first taking out an excise 


licence authorising him so to do, contrary to the 48 G. 3. 
c. 143. s. 5. Against this conviction, the defendant 


appealed 



62 6 
18-21. 


Thu Kiko 
ouninsl 
Hanson. 
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appealed to the next sessions held at Pontefr act, who 
allowed the appeal and quashed the conviction, no evi¬ 
dence being offered in support of it. Upon which the 
proceedings were removed into this Court by certiorari. 
The Solicitor-general on a former day obtained a rule 
nisi, calling on the defendant to shew cause why the 
order of sessions should not be quashed, upon the 
ground that no appeal lay to the sessions from the con¬ 
viction in this case, and that, therefore, they had no 
jurisdiction to quash it. 

Alexander shewed cause. The question arises under 
the 48 Geo. 3. c. 113. s. 13., which provides, that all and 
every the powers, directions, rules, penalties, forfeitures, 
clauses, matters, and things, which by the act of 12 Car. 2. 
c. 24., or by any other law in force, relating to his 
Majesty’s revenue of excise, are provided and established, 
shall be incorporated in that act. Now, by 35 Geo. 3. 
c. 113. s. 12., which is an act in pari matcrie to the 
48 Geo. 3. c. 143., an appeal is given to the sessions. 
It would be indeed hard, if all the clauses of that act by 
which penalties can bo inforced against the subject 
should be considered as re-enacted, but the clause of 
appeal, his only protection, omitted. In Rex v. Justices 
of Surry (a), it was held that no appeal lay to the 
sessions from a conviction uuder 25 Geo. 3. c. 72. s. 9. * 
But there was not in that case, as here, any act of 
parliament in pari materie. In Rex v. Shone (6), the 
judgment turned on the omission of the word penalties 
in the appeal clause, mentioned in 12 Car. 2. c. 24. 
Here the appeal clause contained in the 35 Geo. 3. 

(«) 2.jP. Ji. 504. (A) 6 East, 514. 


c. 113. 
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c. 113., has the word penalties. The King v. Skone is 
therefore an authority in favour of the defendant. 

The Solicitor-general and Walton were stopped by the 
Court. 


421 

1821 . 


The King 
against 

Ham ron. 


Abbott C. J. The clause of reference in the 48 Geo. 3. 
r. 113. only applies to such powers. Sic. contained 
in laws relating to his majesty’s revenue of excise, as 
are provided and established for managing, raising, 
levying, collecting, mitigating or recovering, adjudging 
or ascertaining, the duties thereby granted. Now the 
35 Geo. 3. c. 113. imposed no duty, and is not an excise 
law. It is not, therefore, one of the laws referred to. 
Its object was the regulation of the police, and the 
provisions are quite distinct from those of 48 G. 3. 
c. 143. If, therefore, a person sells ale without the 
magistrates’ licence, he sells it subject to the penalty of 
20 /. provided by that act. Against a conviction for 
such penalty he may appeal. But under the 4S G. 3. 
c. 143. he is liable to a penalty of 50/. for selling with¬ 
out an excise licence, and there is no appeal given. For 
the rule of law is, that although a certiorari lies, unless 
expressly taken away, yet an appeal docs not lie, 
unless expressly given by statute. No act of parliament 
can be produced giving an appeal in the present case. 
The order of sessions is therefore wrong, and must be 
quashed. 

Rule absolute. 


N n 


Vou. IV. 
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Saturday, Zoucii against Emfsey. 

June 2(1. 


Notice under 
52 G. 2. c. 28. 
must be given 
to a creditor 14 
clear days, ex¬ 
clusive both of 
the day of ser¬ 
vice and that of 
presenting the 
petition. 


'JH’HE Lords’ act, 32 G. 2. c. 28., requires that notice 
to the creditor should be given, fourteen days at 
leasty before the petition is presented. The notice 
in this case was served on the plaintiff on the 19th 
of May. 


Banicxcall now, on the 2d June, moved to bring up the 
prisoner, and contended, that the fourteen days must be 
reckoned inclusive of the day of service, or of the day on 
which the petition is presented; and in that case the 
petition might be presented this day, and the prisoner 
brought up to be discharged on Monday. In Mo/ley v. 
Vaughan ( a ), this Court held, in favour of liberty, that 
the day of giving the notice might be reckoned as one. 


The Court were of opinion, that fourteen days at 
least must mean fourteen clear days, and refused the 
rule. 

Rule refused. {(>) 


(a) 4 Bun-. 2525. 

(*) Vide Roberts v. Stacey, IS Bust, 20. Rex v. Justices «f 1L rcf„rd- 
jjiin-, S B.,y J, jsj. 
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Sowerby and Another against Brooks, Assignee Monday, 

° ° June 4th. 

of Carbutt, a Bankrupt, in Error, (a) 


r J^TIIS was a writ of error from the Court of Common 
Pleas. The special verdict stated, that Carbutt 
being a trader, &c. committed an act of bankruptcy on 
27th August, IS 16’; that a commission issued on the 
7 th October, ISl(j, under which he was duly declared a 
bankrupt, and on 26 th November , 1816, defendant 
in error was duly appointed his assignee; that plaintiffs 
in error were co-partners in trade, and that whilst Car- 
butt was such trader, and before his bankruptcy, they 
were indebted to him in the sum of 95/. Is. for goods 
sold and delivered by him to them before he became 
bankrupt ; that on the 1 Oth October, being after 
the issuing the commission, Carbutt, in order to obtain 
payment of the same debt, sent from Stockton, in the 
county of Durham, where he then was, a letter directed 
to one Henri) Thomas, his agent at Manchester, in which 
letter he inclosed a paper, stamped with a stamp, for a 
bill of exchange in blank, excepting that the name of 
Carbutt was by him written thereunder, as the maker, 
and was also indorsed by him thereon, as the indorser, 
and by that letter he requested the said Henry Thomas 
to deliver the stamp so signed to his {Carbutt' s) father, 
and to tell him to date it back and place it to his own 
account; that the stamped paper with Carbutt 's name 
thereon w r as accordingly on the 13th of October de¬ 
livered to his father, Francis Carbutt , at Manchester , 


The issuing a 
commission of 
bankruptcy is 
not of itself suf¬ 
ficient notice to 
all the world 
of a prior act of 
bankruptcy 
1 laving been 
committed; 
and, therefore, 
if a payment be 
made of a debt 
to a bankrupt 
after the issuing 
of such com¬ 
mission, but 
before the party 
paying has any 
actual know¬ 
ledge of the 
bankruptcy, 
such payment 
will be protect¬ 
ed within 
1 Jac, 1. c. .15. 
s. H. 


(«) 3 linyty, Moore, 157. 

N n 2 


and 
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1821. and that the same was on that day filled up by some 

-- person in the form of a bill of exchange, and that it 

f, gainst was dated back to the -4th October , in the same year, 

Brooks. 

and that, when it was so filled up, it purported to be 
the bill of Carbutt the bankrupt directed to the plaintiffs 
in error, whereby he requested them, at four month- 
after the date thereof, to pay to the order <>1 himsell 
951. 4s., value received, and to be duly indorsed by him; 
that the plaintiffs in error did not see the bill of ex¬ 
change, nor had thev anv knowledge thereof until the 
30th October , on which day it was presented to them 
for acceptance in the ordinary course of business, by a 
third person, who was then the bona fide holder thereof, 

and was by them duly accepted, in order to discharge 

* 

the said debt; that the plaintiffs in error had not at any 
time before their acceptance of the bill a/a/ notice that 
Carbutt had become a bankrupt, or that he was insolvent, 
or had stopped payment, unless the issuing of the. com¬ 
mission be by law deemed sufficient notice thereof; that 
the notice of the commission and bankruptcy appeared 
in the London Gazette for the first time on the 5th No¬ 
vember, and that after the appearance of that notice, and 
after the defendant in error was appointed assignee, and 
before the bill of exchange became payable, namely, on 
the 14th January, 18JT, the defendant in error, as 
assignee of Carbutt, demanded from the plaintiffs in 
error payment of the said sum of 951. -Is., but which 
they did not then nor have since paid to him ; that 
when the bill of exchange became payable, viz. on the 
7th of February, 1817, the plaintiffs in error paid the 
said sum of 951. 4s., therein specified, to a third person, 
who was then the bona fide holder thereof, and that that 
sum so due from the plaintiffs in error to Carbutt, at the 

time 
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time of his bankruptcy, was not paid by them, or sati®« 
fled in any other manner than as above mentioned. 

Tiie case was argued, on a former day in this term, by 
Scarlett for the plaintiffs in error, and by Littledale for 
the defendant in error. The authorities cited, and the 
arguments used, are all fully stated in the judgment of 
the Court, and therefore have been omitted here. 

Cur . adv. vttlt* 


18 81. 


Sowzur 

against 
li rooks. 


Anisorr C. J. now delivered the judgment of the 
Court. This was a writ of error from the Common 
Pleas. The action was brought by the defendant 
in error, as assignee of one Cur hut l a bankrupt, for 
goods >oid. A special verdict was found at the trial, 
and thereupon the Court of Common Pleas gave 
judgment lor the plaintiff' in that Court, the now de¬ 
fendant in error. The material fuels found by the 
special verdict arc these. The commission of bankrupt 
was issued under (he great seal, on the 7th of October , 
1S1 (>. On the tiOth of that month, the plaintiffs in 
error being indebted to the bankrupt for goods sold, 
accepted a bill drawn upon them for the amount of the 
debt, the bill being presented to them for acceptance 
in the ordinary course of business, and they not having - 
had at any time before their acceptance of the bill any 
notice that Cat butt had become a bankrupt, or that he 
was insolvent, or had stopped payment, unless the 
issuing of the commission be by law deemed sufficient 
notice thereof. The commission was first advertised in 
the Gazette oil the nth Sorcinbcr following ; the bill was 
afterwards duly paid at maturity by the plaintiffs in error. 
It is clear, that an acceptance of a bill, which is after¬ 
wards duly paid, is equivalent to a payment of the debt 
in fiioney at the time of the acceptance, within the 

Nn 3 statute 
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1821. statute 1 Jac. 1. c. 15. s. 14. And the question in the 

- present case is only, whether the issuing of a commission 

against j s j n law to be deemed notice of a bankruptcy to a debtor 
who pays his debt to the bankrupt under actual ignor¬ 
ance of his bankruptcy. The thirteenth section of this 
statute, after reciting that the power given to com¬ 
missioners of bankrupts, touching the debts due to the 
bankrupts, is not so full and perfect as that the full 
benefit thereof, in due course, may be employed to the 
use of the creditors, as teas intended, for remedy thereof 
enacts, that the commissioners shall have power to grant 
and assign the debts due to the bankrupt, by what 
person, or in what manner soever, to the use of the 
creditors; and that, after such assignment, the bankrupt 
shall not have any power to recover, release, or dis¬ 
charge the same, nor shall they be attached as his debt, 
but the assignees shall have like remedy to recover the 
same, as the party himself might have had. The four¬ 
teenth section provides, “ that no debtor of the bank¬ 
rupt be thereby endangered for the payment of his debt, 
truly and bona fide, to any’ such bankrupt before such 
time as he shall understand or know that he is become 
bankrupt.” The intended benefit mentioned in the 
statute 1 Jar. 1. is that which is to be found in the two 
former statutes, 34 & 35 lien. 8. r. ■ 1., and 13 A'//.;. 
c. 7. These statutes gave power, viz. the first to the 
Lord Chancellor and other persons therein mentioned, 
and the latter to the commissioners, to take, bv their 
discretion, orders and directions with the lands, goods, 
and debts of a bankrupt, and also to make sale of lands 
and goods; such sales to be good against all persons 
claiming by, from, or under the bankrupt, by any act 
done after he shall become bankrupt; but neither of 
those statutes gave a power to make sale or assignment 
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of his debts; cadi of them, however, gave a further 1821. 

power to summon and examine persons supposed to be g 0WEtt j y 

indebted to a bankrupt, and also inflicted upon persons against 
refusing to be examined, or not declaring the plain and 
whole truth, the forfeiture of double the value of the 
debt concealed, and not plainly and wholly declared and 
shewn. On these older statutes, no case appears to 
have arisen on the subject of debts due to a bankrupt; 
and without other words than are found in those sta¬ 
tutes, it would be difficult to say, that a debtor to 
a bankrupt having bona fide paid his debt to tlie bank¬ 
rupt without notice of bankruptcy or commission, should 
be obliged to pay it over again. Such a case appears 
rather to be within the principle of bona fide trans¬ 
actions, protected by the seventh section of the statute 
of Elizabeth. On another branch of the statute of 
Elizabeth, the case of Smith v. Mills, 2 Co. 25., arose. 

In that case the bankrupt bad, after his bankruptcy and 
commission, sold goods to the value of 2\l. to a creditor, 
in part satisfaction of a debt of 611. The commissioners 
afterwards sold the same goods to the plaintiffs, and 
upon a question which of the two sales should be good, 
it was determined that the sale by the commissioners 
should be good, and that of the bankrupt void, and 
riirhtlv s\), for the creditor was within the very words of 
the statute : ‘ { a person claiming under the bankrupt by 
an act done after his bankruptcy.” And the expression 
which has been relied upon in the argument of this 
ease occurs there only as an additional argument in 
favour of the decision. There is first a general de¬ 
claration of the intent of the makers of the statute, via. 
an equal and rateable distribution of the bankrupt’s 
goods. Then follows a citation of some analogous 

\ T a 4 cases} 
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1821. 

SoWIKBT 
against 
£ KOOKS. 


cases ; then an observation upon the great defect that 
would exist in the law, if a person, after committing an 
act of bankruptcy, should be allowed to make distri¬ 
bution of his goods to whom he pleased; and then is 
added, “ also this case is stronger, because this gift is 
an assignment of the bankrupt after the commission 
awarded under the great seal, which commission is 
matter of record, whereof every one may take conu¬ 
sance.” And it is said immediately afterwards, that 
the Court relied principally on the words of the statute, 
“ persons claiming under the bankrupt by act done 
after his bankruptcyand resolved that the “ proviso” 
(by which I understand the seventh section of the statute 
of Elizabeth to be meant) “ concerning gifts and grants 
bona fide, makes no gift or grant good which the bank¬ 
rupt makes after he becomes bankrupt, but excludes 
them out of the penalty inflicted by the same proviso,” 
that is, the forfeiture of double as much as he shall de¬ 
tain or possess. The next case quoted on the behalf of 
the plaintiff below was that of Hitchcock v. Sedgwick, 

2 Vernon , 1 5G. That case in effect decides no more 
than this, viz. that a person who took a conveyance of 
lands from a bankrupt on an advance of money, after a 
commission issued, but without notice thereof, should 
not be allowed in a court of equity to protect the con¬ 
veyance, which was undoubtedly void at law, by obtain¬ 
ing in trust for himself a prior conveyance, good in law, 
beyond the extent of the consideration for which that 
good conveyance had been made. The case was de¬ 
cided by the Lords Commissioners of the great seal, 
two of whom held that this person should not have the 
protection of the former conveyance beyond its own con¬ 
sideration; and they are reported to have held also, that 
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this person was not an innocent purchaser; saying that 
“ when the commission was sued out, he was bound to take 
notice.” Now, though it should be admitted, (and I see 
no reason to controvert the doctrine,) that a commission 
actually issued will enable the assignees to redeem an ori¬ 
ginal mortgage, notwithstanding the term may have como 
into the hands of a second mortgagee, whose title is void 
at law; yet it will by no means follow, that one who 
has paid his debt to a bankrupt, without actual notice 
of a bankruptcy, shall be compelled to pay it a second 
time to the assignees, upon the ground of ail implied 
notice, by the issuing of a commission which is unknown 
to him. The other ease of Collett v. Dc Gols , Cn. 
Temp. Talbot, 6‘5., decides only, that a bona fide pur¬ 
chaser, after an act of bankruptcy without notice, should 
not be deprived in a court of equity of his legal advan¬ 
tage; and the expressions attributed to the Lord Chan¬ 
cellor, “ The case of Hitchcock v. Sedgwick is different 
from this: for a commission is a public act, of which all 
are bound to take notice,” ought in our opinion to be 
understood with relation only to the case before him, 
and to those rules of equitable jurisdiction by which his 
judgment was to be guided, and not to be extended to 
the legal construction and effect of that clause of the 
statute of 1 Jac. 1 ., upon which the question before this 
Court depends. The remaining case of 7 f at kins v. 
Maund , 3 Camp. 308., turned merely upon the true 
meaning and effect of the phrase “ issuing a com¬ 
mission,” in the statute 16' Geo. 3. c. 13f>. s. 3. And 
Lord TJlevborough at nisi prius most properly decided, 
that the act of delivering out a commission under the 
great seal was an issuing within the meaning of that 
statute. 


ssa 

18034 

gtvmr 

agnintt- 

BuopUfi 


This 
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1821. 

SrtWEHRV 

imainst 

15 HOOKS. 


This view of the several former cases appears to leave 
the present question open to a decision upon the true 
meaning and effect of the stat. 1 Jac. 1 . unfettered by 
precedent authority. It has been contended, that the 
fourteenth section of this statute is to be considered as a 
remedial law. I much doubt, and cannot assent to that 
proposition, because 1 have not been able to satisfy my 
mind that, before the passing of this statute, a debtor 
was really in any danger for such a payment as is there¬ 
in mentioned. It may rather be collected from some 
of the expressions used in the thirteenth section, and 
from the very imperfect provisions regarding debts due 
to a bankrupt contained in the two preceding statutes, 
that, before the passing of this act, 1 Jac. 1., a bank¬ 
rupt might, notwithstanding his bankruptcy, receive the 
money due to him from his debtor, fraud and collusion 
apart, which, according to the principle of the common 
law, will vitiate every transaction founded upon them. 
I therefore consider these two sections, the thirteenth 
and fourteenth sections of t ,h:c. 1., as containin'; one 
new but qualified enactment: an enactment new in it¬ 
self, as giving power to the commissioners to assign the 
debts due to the bankrupt, and qualified by providing, 
that no debtor should be thereby endangered for the 
payment of his debt truly and bona fide to any bank¬ 
rupt, before such time as he should understand or know 
that he was become a bankrupt. And we are all of 
opinion, that these words, “ understand or know,” are 
to be construed according to their ordinary and popular 
sense, of an actual understanding or knowledge, and 
not of a knowledge to be implied by force of law from 
the secret issuing id an unknown commission, against 
the truth of the kict. And we find yothing in the lan¬ 


guage 



in the Second Year or GEORGE IV. 


531 


gnage of subsequent statutes, regarding bankruptcy, to 
impugn this construction. The 21 Jac. 1. c. IP. 5. 14., 
which is properly a remedial Jaw, protects all pur¬ 
chasers for good and valuable consideration, unless a 
commission be issued within five years after a bank* 
ruptcy. The I P (J. 2. c. 32., which is also a remedial 
law, protects the payment of money made by a bank¬ 
rupt, t c/iic/i, hr fore the suing forth of the commission , is 
really and bona fide, and in the usual and ordinary course 
of trade and dealing, received of a bankrupt, before such 
time as tlm person receiving the same shall know, un¬ 
derstand, or have notice that the party is become a 
bankrupt, or is in insolvent circumstances. It is ob¬ 
vious that the issuing of a commission is not, under 

v. * 

cither of those statutes, made equivalent to notice. It 
is in truth made only the limit of the period to which 
the relief thereby given should be confined. And it is 
to be observed, that the latter of these two statutes re¬ 
gards only payments made by the bankrupt, and there 
is a great difference between losing the benefit of a re- 
ceipt of money and being subjected to make a payment, 
twice over : the first payment by the debtor to the bank¬ 
rupt must, unless there be great misconduct on the part 
of the bankrupt, enure, by an increase pro lanto of the 
distributable fund, to tiie benefit of those very credi¬ 
tors who claim the second payment of the same debt: 
whereas a receipt from a bankrupt operates pro tanto 
in diminution of the distributable fund, and, so liir as it 
extends, defeats the general object of the law, an equal 
division among all the creditors. The first statute, 
wherein the issuing of a commission is -in express terms 
made equivalent to notice of bankruptcy, or insolvency, 
is the 4<» (». 3. c. 135. This is also a remedial law; and 

the 
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Scnvpi'.uy 
(i gainst 
JJkooks. 


the remedy operates much more extensively than under 
any former statute; for it extends, in cases of future 
commissions, to all conveyances by, all payments by 
and to, and all contracts and other dealings and trans¬ 
actions by and with any bankrupt bona tide made and 
entered into more than two calendar months before the 
date of the commission, meaning the commission under 
under which they might otherwise be impeached. Ami 
the legislature thought fit to limit this extensive reinedv, 
not only to the absence of actual notice of bankruptcy 
or insolvency, but also, by express words, to the absence 
of any prior commission, or docket struck, although 
nothing may have been done thereupon, or the com¬ 
mission be superseded; and this is effected in form by 
providing, that those acts should be deemed notice of a 
prior act of bankruptcy within the meaning of that 
statute, if an act of bankruptcy had been actually com¬ 
mitted. Large as the remedy provided by this statute, 

48 G. A., appears to be, it was thought not to include 
the case of an execution or attachment against the lands 
or goods of a bankrupt; and, therefore, the remedy was 
extended to those cases by the 4'.)G.'J. r. Pjl. s. it., 
with a similar proviso as to a commission issued, al¬ 
though afterwards superseded. We are aware of the 
expression in each of these two statutes, “a commission 
issued, although the same may have been superseded.” 

By the first of the two statutes, in which such a provi¬ 
sion occurs, the striking a docket was made equivalent 
to notice: this is a less formal and effective act than the 
issuing of a commission, and is an act upon which, I 
believe, it often happens that no commission is taken 
out. And if the legislature, in providing a new and 
very extensive remedy, thought fit to make the striking 

of 
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of a docket notice, it would, a fortiori, make the issuing 1B2)* 
of a commission notice, although it should be superseded* S ovmwr 

And tliis provision might be retained in a statute made 
to extend the class of cases to which the first applied, 
although the effect of striking a docket was at the same 
time repealed. And we cannot infer from these statutes 
that the legislature considered the issuing of a commis¬ 
sion to be by operation of law, and against the truth of 
the fact, an understanding or knowledge of a bank- 
ruptcy within the meaning of the fourteenth section of the 
statute I Jac. ]. We think, also, that too much effect has 
been given in the course of this cause to those dicta 
in the older eases, which were uttered with reference to 
a different statute, and on a different occasion. Our 
present opinion derives confirmation from the subse¬ 
quent statute of the 5G ". c. lit?., which does not 
appear to have been adverted to in the Court of Com¬ 
mon Pleas. This last statute was passed for the ex¬ 
press purpose of extending the provision of the statute 
i Jac. I., and it does in effect extend the provision 
therein contained, in regard to payment of debts to a 
bankrupt, to the delivery of his goods or effects to him, 
and this in terms precisely similar to those of the sta¬ 
tute I Jac. 1., by enacting, that no person n/udl be en¬ 
dangered by reason of the delivery of goods or effects, 
truly and bona lido, to a person who shall be bankrupt, 
before such time as the person having the goods, ike. shall 
understand or know that the person to whom they be¬ 
long is become bankrupt. Now this statute was passed 
after the two before mentioned, wherein the issuing of a 
commission is made notice of a bankruptcy, and not 
long after. It is manifest that the legislature did not, in 
this case, intend that a superseded commission should 

be 
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1821. be deemed notice; for if that intention had been enter- 

~ tained, it can hardly be doubted that it would have 

u3W£RBT 

against been expressed in the same terms-as in the two statutes 

filOOU 

so recently passed. If such a clause had been intro¬ 
duced, it seems the statute would have been entirely 
useless, because the case provided for by it is a case 
within the meaning and operation of the statute 46 G. 3. 
It appears, therefore, to have been framed to extend 
a particular provision of the statute 1 Jar. ]. to another 
and analogous case, anil this unfettered with that spe¬ 
cial enactment as to notice by operation of lan, which 
is found in the 46 G. 3. These observation* do not 
conclusively prove, with the certainty of mathematical 
demonstration, that the legislature might not think a 
commission notice to all the work!, if it should be acted 
upon as well as issued, and not afterwards superseded : 
but. we think they furnish a moral inference that no 
such opinion was entertained : because, if such an opi¬ 
nion had been entertained, we think some expression or 
intimation of that opinion must have occurred. I-'inding 
nothing of this sort, as applied to the ease* of the pay¬ 
ment of money due to a bankrupt, or the delivery of 
his own goods to him, and adverting to the obvious 
distinction, before alluded to, between those two cases 
and the cases of title derival or money received from a 
bankrupt, we think that in the case before us the issuing 
of the commission was not notice in point of law, and 
we are till of opinion that the judgment of the Court of 
Common Pleas must be reversed. 


Judgment reversed. 



in the Second Year of GEORGE IV, 


535 


Johnson against Walker. 

r J~'HESIGER , on a former day in this term, had ob¬ 
tained a rule nisi for setting aside the writ of proce¬ 
dendo issued in this cause. It appeared, from the 
affidavits, that the cause was commenced in Hilary va¬ 
cation in the Palace Court, and that it was removed by 
habeas corpus, and a rule for better bail served, on 
the 9th of April last. Notice of justification was given 
for the first day of Easier term ; the bail did not justify 

on that dav: but on the second dav of Easier term the 
•> ' * • 

defendant was rendered, and notice of render served 
upon the plaintiff's attorney; after which, upon the 
same day, the writ of procedendo was issued. 

Euvees now shewed cause, and distinguished this case 
from Farquhurson v. Four her our («), upon the ground 
that there the render had been made on a day previous 
to that on which the procedendo issued; and he re¬ 
ferred to Davis v. I’uddenhum (l)\ where the procedendo 
having issued on the same day on which the bail jus¬ 
tified was held to be quite regular. He referred also 
to Ilex v. The Sheriff's of' Eon don (r), where an attach¬ 
ment was issued after a notice of render, the render 
haviita been out of time; and il was held that the at- 
lachmcnt was regular. 

Abbott C. J. In the report of Davis v. Tuddenham , 
it does not appear whether or not there w r as any notice 

i'ii) 10 Hint, 3S7. ((,) 1 Chilli/, 130. (e) 1 Chilly, 56'“. 
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of the bail having justified served upon the plaintiff’s 
attorney, which makes all the difference. There the 
time for justifying the bail expired on the 18th, and the 
procedendo issued on the lJHh ; and if that was issued 
before notice of’ the justification was served, ii would be 
regular. But here, the procedendo issued after notice 
of the render, and that brings it within the case of Fat- 
quharson v. Fouchccour , which must govern our decision. 
Besides, what necessity can there be for going down 
again to the inferior Court, when the defendant being 
rendered the plaintiff lias him in Court, and may pro¬ 
ceed against him here. This rule, must, therefore, be 
made absolute. 

Rule absolute. («) 


00 On examining the affidavit", in /V.i.K v. 7W./, »lam, we lit id that 
they (hi not state that any notice of bail having justified was given pre¬ 
viously to the issuing the writ of prncedeudo in that case. 


Reynolds against Hankin'. 


Jj F. JOXFS bad obtained a rule, tailing upon the 
plainli/I to shew cause why the bail-bond, given 
in this case, should not be delivered up to be cancelled, 
and the defendant discharged upon entering a common 
appearance, lie having been arrested on a testatum spe¬ 
cial capias by the name and description of F. TV. JIan- 
Tan, and the affidavit to hold to bail having described 
him in a similar manner, without setting out his Chris¬ 
tian name at length. 1 be affidavits on the other side 
stated, that the defendant was indebted to the plaintiff 

be 
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by virtue of an acceptance of a bill of exchange, signed 
by the defendant with the initials of his Christian name, 
and that the plaintiff had endeavoured, without effect, to 
ascertain bis Christian name previously to the arrest. 

Chitty showed cause, and referral to Howell v. Cole¬ 
man (a) as expressly in point. 

Jones , contra, mentioned two cases, of Turner v. Col- 
ville ■, and Morland v. Same, in this Court, in Michaelmas 
term last, in which the Court had, under similar cir¬ 
cumstances to the present, made the rules absolute. 

Cur. adv. vult. 

And now, on this day, Abbott C . .1. stated, that the 
Court had looked at the affidavits in the cases to which 
they had been referred, and that, upon the whole, they 
were of opinion, that it was not sufficient to describe a 
person by the initials of his Christian name only, and 
that, therefore, the rule must be made absolute. 

Rule absolute. 

:«) *J .J I0<). 


Wilson against Farf. 

UTCHINSON had obtained a rule to shew cause An alias scira 

, , , , facias issued 

why the writs of scire facias issued against the against bail 

bail in this cause should not be set aside. It appeared Jbe'sheriff’s ** 

that a scire facias was issued, and left for a return of efdus^tw^ 

nihil, and lodged at the office of the sheriff of Middle- 

sex on the 30th January, being returnable on the 3d the day of tha 

Vol. IV. Oo February, 
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J82J. February, and that an alias scire facias was issued and 
left at the office for a like return on Tuesday, February 

Wilson 

against 6th, returnable cm Saturday , February 10th. 

Fakk. 

Long shewed cause, and referred to the rule 5 Geo. 2. 
1732, Easter term, and contended, that it was not ne¬ 
cessary that the four days, during which an alias scire 
facias was to lie in the office, should be exclusive both 
of the day of lodging it and of the day of the return. 

Hutchinson , contra, referred to Anonymous (a), and 
Howard v. Smith (b), where it was held, that a ca. sa. 
against the principal, in order to charge the bail, must 
lie four days exclusive at the sheriff’s office; and he 
contended that a similar rule was applicable to the 
present case. 

Per Curiam. There is a difference of expression in 
the rule 5 Geo. 2. In the first part of it, it states, that 
every writ of scire facias, of which notice shall be given 
to the defendant, shall be left in the office fqur days 
before the return exclusive of the dav of return; but 
in the latter part of the rule, which is applicable to the 
present case, the phrase is different: it is there stated, 
that every writ of alias scire facias shall be left in the 
office four days exclusive before the return. We are, 
therefore, of opinion, that the four days must be ex¬ 
clusive of the day on which the writ is lodged, and of 
the return day also. The present rule must, therefore, 
be made absolute. 

Rule absolute. 

:/-) i it. $ A. 
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RULES OF COURT. 

It is ordered. That in all country ejectments, which 
hereafter shall be served before the essoign-day of any 
Michaelmas or "Easter term, the time for the appearance 
of the tenant in possession shall be within four days 
after the end of such Michaelmas or Easter term, and 
shall not be postponed till the fourth day after the end 
of Hilary or Trinity terms respectively following. 

By the Court. 

It is ordered, That in future, where a rule to shew 
cause is obtained in this Court to set aside an award, 
the several objections thereto, intended to be insisted 
upon at the time of making such rule absolute, shall be 
stated in the rule to shew cause. 

By the Court. 


END OF EASTER TERM. 
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Trinity Term, 

In the Second Yenr of the Reign of George IV. 


Brunton against Hawkes and Others (a). 

T^ECLARATION stated that plaintiff was the first 
and true inventor of certain improvements in the 
construction of, making, or manufacturing of ships’ 
anchors and windlasses, and chain-cables or moorings; 
and which said invention, others before the making of 
the patent did not use, and thereupon, on 26th March , 
1813, by letters patent, reciting that plaintiff had by 
his petition, humbly represented to our Lord the King, 
that he, plaintiff, had found out and discovered certain 
improvements in the construction of, making, or manu¬ 
facturing of ships’ anchors and windlasses, and chain- 
cables or moorings, which he conceived would be of 

(a) This sad the two following cases were argued at the sittings before 
Easter term. 

Vol. IV. P p public 
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public utility; that he was the first and true inventor 
thereof; and that the same had not been theretofore 
made, used, or practised by any other person to the best 
of his knowledge, our Lord the King granted unto 
plaintiff his special licence, full power, sole privilege, and 
authority, that plaintiff his executors, &c. from time to 
time, during fourteen years, should and lawfully might 
make and exercise and vend his said invention, &c. 
The patent was then set out in the usual form. The 
declaration then stated the enrolment of the specification 
within the time prescribed, and the infringement of the 
patent, by the defendant selling chain-cables of the im¬ 
proved construction invented by plaintiff: Plea not 
guilty. The cause was tried before Abbott C. J. at the 
Middlesex sitting, after Easter term, 1820. The spe¬ 
cification stated the plaintiff’s improvements in ma¬ 
nufacturing ships’ anchors to be, that in place of the 
common method of joining the arms to the shank, which 
was by welding, and which required the iron to be so 
frequently heated as to destroy and injure its tenacity, 
he made the shank in one piece, and the two arms in 
another piece. The piece intended for the arms is 
formed into shape, and of such a thickness or substance 
in the middle, as to allow a hole to be made through 

O 

the centre of the solid piece, to receive the thick end of 
the piece which forms the shank, and the said hole in 
the arm-piece is made somewhat conical or bell-mouthed, 
so that no strain can separate the arms from the shank; 
by which means the necessity of endangering the solidity 
of the materials is avoided, only one heat being neces¬ 
sary to bring the thick end of the shank and the hole 
in the arm-piece into perfect contact; for the strength 
of this important part of the anchor is not trusted to a 

union 
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union effected by welding, which may be, and generally 
is, defective; but to the impossibility of drawing a thick 
solid conical piece of iron through the smaller aperture 
of a conical opening into which it is fitted. The arms 
with their flukes may be made of good cast iron, taking 
care to allow them sufficient substance. But anchors 
should not only have the utmost strength which can be 
attained, but also be made as secure as possible against 
the danger of being lost, by the cable or chain by which 
they are attached to the ship giving way. Cables made 
of hemp can never be rendered safe, but chain-cables 
may. The specification then described the improve¬ 
ments in the construction of chain-cables and moorings, 
and stated, that the object to be gained was the greatest 
possible strength from a given quantity of materials, 
keeping in mind the direction in which the strain is to be 
borne. It then shewed, that the applying receding forces 
to a circular link, would change its form into one with 
round ends and parallel sides, and that the effect of this 
alteration was to destroy the link, by disturbing the 
relative position of every particle of the metal and 
destroying its corpuscular attraction, and concluded that 
a circular was therefore a bad form. The specification 
then stated, that if the sides of the circular link were 
prevented from collapsing, the evil would be thereby 
lessened; and that, if a stay or diagonal bar were in¬ 
troduced between the sides of the circular link, it would 
then be able to resist a greater force than before, having 
two points of support; the unsupported parts, however, 
would, by applying a strain, assume a quadrilateral 
form, a change which could not be effected without a 
derangement of the matter in the link, which must 
rupture and destroy it. It stated, that stays with 

F p 2 pointed 
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1821. pointed ends had been used in chains, but that such a 
■ stay only supported two opposite points of the link; the 

against tendency of the receding forces being to straighten and 

Hawks. conse q Uen tly to rupture the parts that were left un¬ 
supported. It then proceeded thus : “ My said im¬ 

provements in chain-cables or moorings arc founded 
on considerations drawn from the facts that have been 
alluded to. If a circular link, instead of being supported 
only in two opposite points, have its opposite sides sup¬ 
ported by a stay embracing two considerable and op¬ 
posite segments, taking care to leave such opening'as 
shall allow sufficient play for the links received into it, 
the link would be much stronger than with a stay hav¬ 
ing its ends pointed; but still the link would be of a bad 
form; and, moreover, even if circular links could be made 
unobjectionable as to strength, they should be avoided 
on account of the greater weight of metal which a given 
length of chain would require, than when formed of links 
of a less exceptionable form. We have seen that the ten¬ 
dency of receding forces applied to curved links, is to 
draw portions of them into straight forms; thence, it fol¬ 
lows, that twisted links of every kind should be avoided 
where strength is required; for such links, even iftheir 
opposite sides be supported by an interposed stay, must 
by the application of a sufficient strain untwist themselves 
to become straight, and thus have the arrangement of 
their particles disturbed. As the tendency of forces, ap¬ 
plied as before-mentioned, to curved or twisted links, is 
to convert the curves or distortions into straight por¬ 
tions as above described, it follows, that links present¬ 
ing in their original construction straight parts between 
the points of strain are the strongest that can be made, 
with an equal portion of metal; and hence links with 

parallel 
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parallel sides and semi-circular ends, would in every 
case be preferred, were it not necessary to the quality of 
good chain, that it should be able to resist lateral vio¬ 
lence, as well as a general strain operating by stretch¬ 
ing.” After shewing the effect of a lateral strain upon 
such a link the specification then proceeded thus: “ From 
the preceding considerations it is evident, that of all the 
forms and constructions that can be given to a link, 
that form and construction which shall be able to con¬ 
vert a lateral into an end strain, by yielding proper sup¬ 
port to the opposite sides of the link, is the one that 
should be preferred; and of such a form and construc¬ 
tion is the link described in a figure annexed to the spe¬ 
cification having circular ends and sides nearly parallel but 
bulging out towards the middle, with my broad-ended stay 
introduced between the sides of the link. At the time the 
stay is introduced, the link is wide enough to receive it; 
and the link being red hot at the time of its introduction, 
and being pressed home to the stay, by a die or press, 
or any suitable mechanical means, takes a fast hold of 
it and retains it in its place. Other ways of intro¬ 
ducing and retaining in its place this broad-ended stay 
may be employed; but the preceding one has been 
found exceedingly simple and efficacious. These broad- 
ended stays should embrace tlie whole or the opposite 
curved parts of the middle of the link.” 

It was proved at the trial, that before the grant¬ 
ing ol' the patent, mooring-chains had been used, the 
links of which were twisted, and the stay was intro¬ 
duced into holes made in the sides of the link; the 
twisting of the link, as well as the perforations of it to 
adroit the stay, had the effect of weakening it. The 
sides of the plaintiff's link were in the same plane, 
and his stay was introduced in the manner described 

P|» 3 in 
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in the specification, without perforating or otherwise 
weakening the sides. It was also proved by a series 
of experiments, made by scientific men, that the plain¬ 
tiff's mooring-chains were capable of resisting a much 
greater force than those in use before. It was ad¬ 
mitted at the trial, that the mode of manufacturing 
anchors described in the specification, had never been 
applied before to ships’ anchors. But it had been 
applied before to the adze-anchor, and the mushroom- 
anchor. These anchors are used only for the purpose of 
mooring floating lights or vessels intended to remain 
stationary ; and are never taken on board. No point was 
made as to the windlasses, which were admitted to be new. 
Abbott C. J. left it to the jury to say, whether the inven¬ 
tion both as to the chain and the anchor, were new anti 
useful, and the jury found a verdict in the affirmative for 
the plaintiff. A rule nisi was obtained for a new trial, 
on the ground, first, that there was not sufficient novelty 
in either of these inventions, to make them the proper 
subject of a patent. Secondly, that at all events, there was 
no novelty in this mode of manufacturing anchors; and 
the patent being granted for three several things, if void 
as to one, was void ns to the whole. 


Scarlett, Marrjjat, Gi/rnn/, and Chiitij , now shewed 
cause against the rule. There is sufficient novelty 
in either of the inventions described in the speci¬ 
fication, to sustain a patent. The invention, as to the 
mooring-chain, comprises the combination of the parti¬ 
cular form of link with the particular form of stay. 
Links had existed before in every shape, and stays had 
been applied before for a variety of purposes. The 
merit of the plaintiff's invention consists in this, that he 
has so combined his link and stay together, as to give 

it 
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it the greatest possible strength. That is effected, by 
placing the stay in such a position, as to make the link 
continue in its original shape, when it is subject to the 
greatest strain. The link and stay are so united to¬ 
gether, as that the former will never alter its form with¬ 
out a rupture, and that has never been accomplished 
before. The invention, therefore, does not consist in 
the form of the link or the form of the stay, although 
if either is altered, the invention would be destroyed. If 
the stay were pointed, it would operate unfavourably on 
that part of the link against which it rested, and, there¬ 
fore, it is necessary to have a broad ended stay to pre¬ 
vent the chain collapsing. If the link be twisted, it would 
not have its full play; if it were circular, it would be 
changed by a strain, into an oval form. Secondly, the 
invention as to the anchor is new. The mode pointed 
out in the specification has never before been applied 
to the manufacturing of ships’ anchors. It is true, 
that it has been applied to that, which, from the 
poverty of language, is embraced under the same ge¬ 
neric word, viz. a mushroom-anchor. That, how¬ 
ever, is never taken on board a ship, but is deposited; 
a quantity of sand is thrown on it, and it then be¬ 
comes fixed to the spot, and, though called an anchor, 
it is, in fact, a sub-marine post. It is used for the 
purpose of floating lights, and cannot be raised. The 
object of a ship’s anchor, on the other hand, is to bring 
the ship to a fixed position; it is to be afterwards raised 
and carried with the ship. If the former had been 
called an iron sub-marine mooring-post, it could not 
have been an objection to the plaintiff’s patent, that he 
had first applied this mode of uniting the parts used in 
that mooring-post to ships’ anchors. The merit of the 
plaintiff’s invention consists in the application of a 
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' that this node of uniting the flukes to the shank has 

knur been in use, in the case of the common hammer 

Hcsuii 

and the pick-axe; but they are instruments applied to 
very different purposes. The merit of this patent con¬ 
sists in the first application of that mode of uniting the 
several parts to ships* anchors. An adze-anchor, also, 
is formed in the same manner, but that, also, is no more 
than a mooring-post. The plaintiff has first applied 
to a ship’s anchor a mode of construction never used 
before, and the jury have found it to be both new* and 
useful. Assuming, however, that this mode of manu¬ 
facturing anchors was not new, the patent is then only 
void pro tanto. The patent is for improvements in 
three things, distinct in their nature; for each of these 
the plaintiff* might have obtained a separate patent. I£ 
indeed, it were taken out for the combined use of three 
things, in a case where the invention would not be per¬ 
fect unless ail three were brought into action, the patent 
would necessarily be void, unless the whole were new. 
The crown, by its prerogative, might grant three 
different estates in three different counties, by one 
patent. Ifj from some circumstance, the grant was void 
as to one estate, it by no means follows that it would be 
void as to the other two; so, if an individual was to 
convey three estates by one deed, and the consideration 
for the conveyance of two was clear and distinct, but 
there was fraud as to the other, so as to make the grant 
as to that void, the deed would not bo void as to the 
whole. In Hill v. 'Thompson («), the patent was for an 
invention of certain improvements in the smelting and 
working of iron, or, in other words, in the manufacture 

. (<*) S Bayly Moan-, 4SH . 
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of iron. The improvements there contemplated, applied 188 SU 
entirely to one subject miller. The inventor there, 
assumed to himself to produce different results fren* 

Hawses* 

the same process. He was, in the course of that pro¬ 
cess, to extract the iron, and also to remedy a certain 
disease to which that iron was liable. That was done in 
the course of carrying it through the same furnaces; that 
was one entire operation, described in the patent as pro¬ 
ducing certain distinct results, and it was applied to the 
same subject matter. Besides, that case was decided upon 
another ground, viz. upon the want of proof of the imi¬ 
tation of the invention. In this case, the new inventions 
are applicable to different and distinct objects, viz. the 
cabie, the windlass, and the anchor, each of which may 
be separately used. The plaintiff) in effect, has only 
comprised in one patent the subject of three distinct in¬ 
ventions. Suppose a man had invented an original form 
of a chair for a gouty man, and also an anchor, and he 
had taken out one patent for the two, and it turned 
out, in the event, that the anchor was not new, the 
patent would not, therefore, be wholly void. 


Abbott C. J. It is not without great reluctance that 
my mind has at length come to a conclusion, which (as 
far as my judgment goes) will have the effect of avoiding 
this patent. It appeared in evidence, at the trial, that 
the mode of making cables and anchors, introduced by 
the plaintiff into general use, was highly beneficial to 
liis majesty’s subjects; and I should wish that he who 
introduced it might be entitled to sustain the patent. 
Upon a full consideration of all the arguments that have 
been addressed to us, and a view of the patent, the 
specification, and the evidence given at the trial, I feel 
myself compelled to say, that I' think so much of the 

plain- 
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plaintiff's invention as respects the anchor is not new; 
and that the whole patent is, therefore, void. The 
mode of joining the shank to the flukes of the anchor 
is to put the end of the shank, which is in the form of 
a solid cylinder, through the hollow and conical aper¬ 
ture and it is then made to fill up the hollow, and to 
unite itself with it. Now that is precisely the mode by 
which the shank of the mushroom-anchor is united to 
the mushroom top; by which the shank of the adze- 
anchor is united to its other parts. It is indeed 
the mode by which the different parts of the com¬ 
mon hammer, and the pick-axe also, are united to¬ 
gether. Now, a patent for a machine, each part of 
which was in use before, but in which the combination 
of the different parts is new, and a new result pro¬ 
duced, is good; because there is a novelty in the com¬ 
bination. But here the case is perfectly different; 
formerly three pieces were united together; the plaintiff* 
only unites two; and, if the union of those tvro had 
been effected in a mode unknown before, as applied in 
any degree to similar purposes, I should have thought 
it a good ground for a patent; but, unfortunately, the 
mode was well known, and long practised. I think 
that a man cannot be entitled to a patent for uniting 
two things instead of three, where that union is effected 
in a mode well known and long practised for a similar 
purpose. It seems te me, therefore, that there is no 
novelty in that part of the patent as affects the anchor; 
and, if the patent had been taken out for that alone, I 
should have had no hesitation in declaring that it was 
bud. Then, if there be no novelty in that part of the 
patent, can the plaintiff* sustain his patent for the other 
part, as to the mooring-chain ? As at present advised, 

T «»ro 
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I am inclined to think that the combination of a link 
of this particular form with the stay of the form which 
he uses, although the form of the link might have been 
known before, is so far new and beneficial as to sustain 
a patent for that part of the invention, if the patent had 
been taken out for that alone. But inasmuch as one of 
the things is not new, the question arises, whether any 
part can be sustained. It is quite clear that a patent 
granted by the crown cannot extend beyond the con¬ 
sideration of the [latent. The king could not, in con¬ 
sideration of a new invention in one article, grant a 
patent for that article and another. The question then 
is, whether, if a party applies for a patent, reciting that 
he has discovered improvements in three things, and 
obtains a patent for these three things, and in the result 
it turns out that there is no novelty in one of them, he 
cau sustain his [latent. It appears to me, that the case 
of Hill v. Thompson, which underwent great consider¬ 
ation in the Common Pleas, is decisive upon that ques¬ 
tion. In that case, the patent was granted to the 
plaintiff for the invention of certain improvements in 
the smelting and working of iron; and the Court of 
Common Pleas appear to have considered that the im¬ 
provement introduced by the plaintiff into wlmt" may 
properly be called the smelting of iron, was the obtain¬ 
ing iron from that cinder and slaar which before had 
been thrown away as refuse, and. that that might be 
considered as new. It appeared, however, that the 
plaintiff claimed further the merit of having discovered 
that the application of lime in certain stages of the 
process would cure a disease common to all iron, not 
merely to that which he was to produce, but to iron 
originally manufactured from the fresh ore. Now it 
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1621 . turned out that that was not a discovery; Jor the np- 

- plication of lime to iron mode from the cinder, origin- 

agnintt ally used in making ore, was known and practised 
Hawt.es. i ie f ore> two things can be more distinct in their 
nature than the obtaining of iron from a material from 
which it was impracticable to obtain it before, and the 
cure or prevention of a disease to which all iron was 
subjected. In that case, however, the Court of Com¬ 
mon Pleas held, that, admitting there was novelty in 
the one, yet, as there was no novelty in the other, the 
patent was wholly void. The only difference between 
that case and this is, that here the plaintiff instead of 
saying that he has made certain improvements, states 
the improvements; blit still he claims the merit of having 
invented improvements in all the three. The patent is 
granted upon the recital that he has made improvements 
in all the three, and that they are new; and the consi¬ 
deration of the patent is the improvement in the three 
articles, and not in one; for an improvement in only 
one of them would render the patent bad. The consi¬ 
deration is the entirety of the improvement of the three; 
and if it turns out there is no novelty in one of the 
improvements, the consideration fails in the whole, and 
the patentee is not entitled to the benefit of that other 
part of his invention. For these reasons, I atn cf 
opinion that this patent cannot be supported. There 
must, therefore, be a new trial. The plaintiilj if so 
advised, may then put the question upon the record, and 
take the opinion of a court of error. 

Bayley J. I think that in this case, there ought, to 
be a new trial. I have no doubt that if the patent be 
bud as to part, it is bad as to the whole. If a patent is 

taken 
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taken out for many different things, the entire discovery 
of all those things is the consideration upon which the 
king is induced to make the grant. That consideration 
is entire, and if it fails in'any part it fails in toto. Upon 
an application for a patent, although the thing may be 
new in every particular it is in the judgment of the crown, 
whether it will dr will not, as matter of favour, make the 
grant to the person who has made the discovery. And 
when an application is made for a patent, for three dif¬ 
ferent things, it may be considered by the persons who 
are to advise the crown as to the propriety of the grant, 
that the discovery as to the three things together may 
form the proper subject of a patent although each per 
se, would not induce them to recommend the grant. 
It seems to me, therefore, that if any part of the con¬ 
sideration fails, the patent is void in toto. Now, in 
this case, the patent is for the improvement of ships’ 
anchors, and windlasses, and chain-cables, or moorings. 
If it had stood on the subject of the improvement in 
chain cables only, the impression on my mind is, that 
the patent would have been good. The improvement 
in that respect, as it seems to me, is shortly this: so to 
apply the link to the force to operate on it, that that 
force shall operate in one place, namely, at the end; 
and this is produced by having a bar across, which has 
not the defect of the bar formerly used for similar pur¬ 
poses. The former bars weakened the link, and they 
were weak themselves, and liable to break, and then if 
they broke, there might be a pressure in some other 
part. Now, from having a broad-ended bar, instead of 
a conical one, and having it to lap round the link, in¬ 
stead of perforating it, that inconvenience would be 
avoided; mid therefore the. present impression, on my 
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mind as to this part of the case is, that the patent 
might be supported. As to the ship's anchor, in sub¬ 
stance the patent is, for making in one entire piece, 
that which formerly was made in two. The two flukes 
of the anchor used to consist of distinct pieces of 
iron, fastened to the shank by welding. In the pre¬ 
sent form, the flukes are in one piece, and instead 
of welding them to the shank, a hole is made in the 
centre, and the shank introduced through the hole. 
Could there be a patent for making, in one entire piece, 
what before had been made in two pieces ? I think not; 
but if it could, I think that still this would not be 
new. In the mushroom and the adze-anchors, the 
shank is introduced into the anchor by a hole, in 
the centre of the solid piece; and in reality, the adze*- 
anchor is an anchor with one fluke, and the double fluke- 
anchor is an anchor with two flukes. After having had a 
one-fluked anchor, could you have a patent for a double- 
fluked anchor ? I doubt it very much. After the ana¬ 
logies alluded to in argument, of llie hammer and 
pick-axe, I do not think that the mere introducing 
the shank of the anchor, which I may call the handle, 
in so similar a mode, is an invention for which a patent 
can be sustained. It is said in this case, that the 
mushroom-anchor, and adze-anchor, are not ships' 
anchors, but mooring-anchors. I think they are ships’ 
anchors; they are not indeed such anchors as ships 
carry with them, for the purpose of bringing the 
ship up; but if the ship is required to be station¬ 
ary, at a particular place, then the common mode 
of making it stationary, is by the mushroom-anchor. 
So the mode adopted to bring a ship containing a float¬ 
ing-light to an anchor, is by mooring her to one of these 
mushroom-anchors. That is the desex-iption of an¬ 
chor 
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chor for a holdfast to the ship. The analogy be¬ 
tween the case of the mushroom-anchor, and of the 
adze-anchor, is so close to that of the present an¬ 
chor, that it does not appear to me that this dis¬ 
covery can be considered so far new as to be the 
proper ground of a patent. In reality, it is nothing 
more than making in one piece, what before was made 
in two, and introducing into this kind of anchor, the 
shank in the way a handle is introduced into a hammer 
or pick-axe. I think, therefore, that this not being a 
new discovery, the patent is wholly void, and that be¬ 
ing so, there must be a new trial. The plaintiff may 
then put the question upon the record, and take the 
opinion of a court of error on the subject. 

0 

Best J. I am of the same opinion. In the case of 
Hill v. Thompson , the Court of Common Pleas, witli 
great reluctance, came to the conclusion, that a patent 
taken out too large, is not only void for the excess, but 
void altogether. That case afterwards came under the 
consideration of the Lord Chancellor; and he is re¬ 
ported to have said, In his directions to the jury, the 
Judge has stated it as the law on the subject of patents, 
first, that the invention must be novel; secondly, that it 
must be useful; and, thirdly, that the specification must 
be intelligible. 1 will go further and say, that not only 
must the invention be novel and useful, and the speci¬ 
fication intelligible, but also that the specification must 
not attempt to cover more than that, which being both 
matter of actual discovery and of useful discovery, is the 
only proper subject for the protection of a patent, and I 
unv compelled to add, that if a patentee seeks, by his 
specification, any more than he is strictly entitled to, 
his patent is thereby rendered ineffectual, even to the 
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extent tn which- be nwaWibe ^uwivise iurfyiicndtledv 
CM the »tiien<liAadl^ 4 liere. <ina^ be a Valid poterit for* 
new combination of materials previously in use, for the 
same purpose, or for a new method t£ applying such 
materials; bat in ardor to its butiig ; effectual, 'the;speci¬ 
fication must clearly express that it is in respect of such 
new combination or application, and of that only, and not 
lay claim to the merit of original invention in the use 
of the materials.” ( a ) The case, indeed, does not want 
that authority; for in the patent the king states, 
that he grants it upon condition that the specification 
shall be enrolled in the Court of Chancery for the 
inspection of the public. According to these terms, 
therefore, die specification must embrace two objects; it 
must first clearly describe die nature of the invention ; 
and, secondly, the manner in which it is to be performed. 
When this case was first presented to my mind, it oc¬ 
curred to me, that this was a new combination of old 
principles, and that the patent was therefore good. I 
now, however, doubt whether the pateut conkl be sup¬ 
ported as to the mooring-chain, for the specification 
cannot stand as a description of a new combination of 
known principles : it claims an invention as to a partiof 
it, which certainly is not new. I allude, particularly, to 
the form of the link. The specification states; that the 
object to be gained, is the greatest possible:.strength 
from a given quantity of materials, keeping.)'u aimd the 
direction in which the strain is to be borne. Zt after¬ 
wards says, that this is to be done by the use of that 
which is new, viz. by the stay introduced between the 
links, and which, instead of entering th cm ,-em braces their 
sides. If that alone was to be don% it would be newt 


(«) 3 Merivcde, G29. 
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butthespeeificatiou further goes on to toy,* * It Uttotfa 
dent* that of all the forms nod constructions that oift bief 
given to a link, that form and construction which shalt 
be able to convert a lateral into an etui strain, by yield¬ 
ing support to the opposite sides of the link, is the one 
that should be preferred.” It appears to me, that the 
patentee here first claims the merit of originally using 
the links in the particular form described in his specifi¬ 
cation, instead of circular links. Now there can be no 
doubt that links of that form had been used long be¬ 
fore. Then as to the anchor, the invention claimed 
is, that he avoids the welding; but that certainly 
is not new, because that has been done before* in 
the case of the mushroom and adze anchor, the pick¬ 
axe, and the common hammer. It is said, however, 
that his invention consists in the application of that 
which was known before to a new subject matter, viz., 
that he had, for the first time, applied to the manu¬ 
facturing of anchors, a mode in which welding was 
avoided, which, however, had been long practised, 
in other instances to which I have before alluded; 
but he does not state that as the ground upon 
which he had applied for his patent, nor state in the 
specification, that it being known that the process 
of welding weakens the anchor, he had first applied 
to an anchor a mode long practised in the manu¬ 
facture of other instruments, viz. of making the two 
flukes of one piece instead of two. If he had so de¬ 
scribed his process, the question would then arise, 
whether that would be a good ground for a patent. I 
incline to dunk, however, that it having been long 
known that welding may be avoided in instruments of 
a similar form, the application of that practice, for the 
the first time, to a ship's anchor cannot be considered 
Vol. IV. Q q 
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a new invention, and, therefore, that it is not the ground 
of a patent. It is unnecessary, however, to decide that 
question in this case, because the patentee has claimed 
the mode of avoiding welding as a new discovery. That 
is not a new discovery, and he has therefore taken out 
his patent for more than he is entitled to; and I am of 
opinion, that that avoids the patent in toto. For the king 
is deceived; the patentee is represented to have the 
merit of inventing two things, whereas he has dis¬ 
covered only one; and the crown might have considered 
the discovery, as to both, a sufficient ground for grant¬ 
ing a patent, when it would not have thought so of 
the discovery of one alone. This has been com¬ 
pared, in argument, to the case of a grant of lauds. 
If in the same deed, there were included three con¬ 
veyances of three distinct estates on three consider¬ 
ations, one might be set aside and another be good; 
bnt if the grant were upon one consideration which 
was bad, the whole would be void, because the con¬ 
sideration would fail altogether. Now the present case 
is similar to that, because here, the consideration to 
induce the king to grant the patent, was the state¬ 
ment made by the plaintiff in his petition, that there 
had been three inventions, when, in fact, there had 
been only two. The united consideration upon which 
the whole grant was made, is therefore void ; and, con¬ 
sequently, the grant itself is void. I am therefore of 
opinion, that there ought to be a new trial. 

Rule absolute. («) 

The Solicitor- General, Gaselee , Stephen , and iv Pol¬ 
lock , were to have argued in support of the rule. 


(a) Set Arthur Leggatt's case, 10 Co, Hep, 109. 



in th* Si<*NjDi Ythi of GEORGE IV. 


Wells against Miles and Another. 

^RESPASS for taking and carrying away plaintiff’s 
wheat. Plea, that the Marquis of Buckingham was 
seised of the manor of Aylesbury with Bier ton, in the 
county of Buckingham, in fee, and that he, and all those 
whose estate he had in the manor from time immemorial, 
had been used to hold, at the town of Aylesbury, on every 
Saturday throughout the year, a market for the buy¬ 
ing and selling of corn, grain, &c. usually sold at 
markets, as to the said manor belonging, and that the 
said Marquis, and all those, whose estate, &c. from time 
immemorial, had taken a certain reasonable toll of all 
common grain, &c. brought to the said town of Ayles¬ 
bury, to be sold on any market day there, whereof 
any part was pitched w'ithin the said market for sale, 
and which said common grain, Stc. should be there sold 
on the market day, subject to certain exceptions there¬ 
in set forth. It then stated, that the Marquis, on &c. 
demised by indenture unto the defendant, the tolls 
payable at the market for one year, by virtue of which 
said indenture the defendant entered upon, and took the 
said toll so demised, and was lawfully possessed thereof 
It further alledgcd, that on, &c. the plaintiff brought into 
the said town of Aylesbury, for the purpose of being sold 
thcrci & quantity of wheat, and did then and there pitch 
a part thereof, that is to say, one sack thereof re- 
spectively within the said market for sale, the residue 
of the wheat being deposited within the town of Ayles¬ 
bury, and which quantity of wheat was then sold upon 
the market-day, at the market. By reason whereof 
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1S21. the defendant was entitled to take from the said wheat, 

. . the tolls so due and payable, and so justified the taking 

Wells 

agabitt of the wheat in question, as the toll. Replication denied 
the prescription stated in the plea, upon which issue was 
joined. The cause was tried before Holroyd J. at the 
Buckingham Summer assizes, 1820, and the jury 
found a verdict for the defendant. A rule nisi for enter¬ 
ing judgment for the plaintiff non obstante veredicto, 

* having been obtained by Blosset Scrjt. in last Michaelmas 
term, 

Tindal now shewed cause against the rule. The 
jury having found that the prescription stated in the 
plea was proved in fact, the burthen of shewing it to 
be bad in point of law, lies on the plaintiff. In the 
Terms de la Ley, toll, or tolne, is defined to be a “ pay¬ 
ment used in cities, towns, markets, and fairs, for goods 
and cattle brought thither to be bought and sold ; and 
is always to be paid by the buyer, and not by the seller, 
except there be some custom otherwise.” And Lord 
Coke, in 2 Inst. 220. ; defines it to be “ a reasonable sum 
of money due to the owner of the fair or market, upon 
sale of things tollable within the fair or market, or for 
stallage, picage, or the like.” The place, the time, the 
sale of the goods, and the payment by the buyer, are 
therefore the essential characteristics of toll, and the 
toll claimed in this plea answers the definition in all 
these points. First as to place; the place is substan¬ 
tially the town in which the market or fair is held, for 
where no precise limits are fixed, the market and town 
are co-extensive. Lord Coke in 2 Inst. 220., after 
citing from the Mirror, “ negotiator in viilgo si quid 
mercatus fuerit in com rem testimonia habeto; nemo 
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extra oppidum , nisi praesente prasposito aliisve fide dig- 
liis hominibus, quicquam emitoand from another part 
of the same, “ Ne quis extra oppidum quid ematj” says, 

** in these laws, oppidum is taken for fair or market” In 
Curwcn v. Salkcld (a), it was expressly held that the 
lord of a manor, to whom the grant of a market was 
made infra t 'illam do TV. &c., whether villa extend to 
the town of IV. or to the township or parish of TV. “ has 
a right to remove the market place from one situation 
to another within the precinct of his grant.” Besides 
these express authorities, it is evident from analogy to 
all the rules which relate to sales in market overt, that 
the market itself is not confined to any precise limits. 
In ‘2 Ins!. 713*, it is laid down, that the sale must be 
made in a place that is overt ami open, not in a back 
room, warehouse, &c. and the same rule is laid down in 
r> Co. S3. That was the case of plate stolen, and sold 
openly in a scrivener’s shop on market day, as every 
day is market day in London except Sunday , in which it 
was held, that such sale does not change the property; 
and after stating the law as to London, Lord Coke adds, 
“ Note, reader, the reason of this case extends to all 
markets overt in England.” Now the very exception of 
a back room or warehouse in the Institute clearly implies, 
that the sale may be made in every other part of the town 
where the shops are open, and proves consequently, that 
the market is not limited by law to any particular part of 
the town. In Dixon v. Ilobinson (b), where the issue was, 
whether the bailiff, &c. of Andover had power to keep a fair 
at Waybill in any one place where they pleased, the Chief 
Justice is reported to have said, “ If the place be not 
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182!. limited by the king’s grant, they may keep it where 

~ ~ they please, or rather where they can most convent- 

ently; and if it be so limited, they may keep it in what 
part of such place they willand in Ourwcu v. Sal- 
fold, it was expressly held, that after a formal removal 
of the market, persons who brought goods to the spot 
from which the market had been removed would be 
trespassers; but still, while the lord permitted it, the 
whole town might be the market. It would indeed be 
absurd to say, that a sale is not to be considered as 
having been made within the market, because, on the 
particular occasion, there were more cattle or goods 
brought to market than could stand within the limits 
of the market-place. Key by v. Whichehnz (a), however, 
is an express authority to shew, that corn brought into 
the town to be sold at the market, is to be considered as 
if it were brought into the market itself. That was 
trespass for taking three bushels of corn at Wallingford. 
The plea stated a grant by Car. 2 . to the mayor, &c. of 
Wallingford of a market, and that “ the mayor should 
“ have toll of all corn brought, sold, or delivered, or 
contracted for, on the market days.” Without alleg¬ 
ing in the prescription that the corn should be brought 
•within the market, the plea then stated, that one J. F. 
brought into the said town [ad villain illam) five quarters 
of barley, to be there sold, and sold it to the plaintiff 
and that the defendants took the toll. Replication, that 
the five quarters of barley were not sold within the 
market. Demurrer. And judgment was given for the 
plaintiff, on the ground that no place was alleged wliere 
the barley was sold. The defendant’s counsel argued, 

in . C J , utu \ 1498. 
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that it must be intended that it was sold at Wallingford, 
fop the prescription was alleged to be at Wallingford, 
the barley was taken to Watting ford, and sold on the same 
day; and, therefore, it must have been sold there. Judg¬ 
ment, nevertheless, was given for the plaintiff, Powell J. 
saying, that the king could not grant a toll for things not 
brought into the market to be sold, and that the villa in 
that case should be taken for the market. This, therefore, 
is a strong authority to shew, that the whole town may be 
considered the market. The second essential charac¬ 
teristic of toll is the time. Now, in this case, the plea 
states, that the corn was both brought into the town 
and sold on a market-day. Thirdly, as to the sale. 
The authorities are decisive that toll is not due until 
tile thing is sold, height v. Pym. (a) Here there is 
an express allegation of an actual sale, and the toll is 
in fact paid by the buyer, for it is taken out of the 
bulk. A decision in this case, in favour of the defend¬ 
ants, will not be inconsistent with any decided case. 
Blakcy v. Dimsdale (h) is an authority only to shew, 
that a distress cannot be taken for goods fraudulently 
sold out of the market to avoid the toll; but that the 
party injured must bring a special action on the case. 
There Cooper, on a market-day, sold to Blalcey, at his 
house in Bipon , thirty-two bushels of wheat, which 
were at Cooper's, house, ten miles out of the borough of 
Bipon, to be delivered within a month; within the 
month the corn was sent, on a market-day, to the 
plaintiff’s house at Bipon, and the toll taken when it 
had got to Blakcy's> house. In that case the com was 
never brought into the town to be sold; and, .therefore, 
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there was no pretence for saying that toll was tlue. In 
Hill v. Smith («)i it was held, that n prescription for 
toll in respect of goods sold by sample, and afterwards 
brought into the market cannot bo supported, but that 
case turned expressly on the mode in which the pre¬ 
scription was alleged, viz« a sale by sample , which is of 
modern introduction, and not the subject of prescrip¬ 
tion. But this sale was not by sample, for the goods 
were brought into the market. The buyer and the 
seller had all the benefit of the mnrket. This case, 
therefore, is distinguishable, for it is neither a sale by 
sample, nor so alleged. In Moseley v. Pierson (/>), an 
allegation of claim for toll of goods sold in a market, was 
held to be supported by proof that toll was taken, and 
goods brought into the market and sold there. It is of 
great service* not only to the owner of the market, but to 
the public, that the remedy by distress should be sup¬ 
ported, as it avoids a multiplicity of actions. And as the 
prescription set out in the plea docs not break in upon 
any decided case, and has been found to have existed in 
point of fact, judgment ought to be for the defendant. 


Abbott C. J. I think that the rule for entering judg¬ 
ment for the plaintiff non obstante veredicto must be 
made absolute. The question raised upon the pleadings 
has in fact been decided by the opinion of Powell Justice, 
in the case of Kerby v. Whichclaw (tj, aud the late dase 
of Hill v. Smith , (</) in the Exchequer Chamber. Accord¬ 
ing to those authorities, toll can only be taken in respect 
of things actually brought into the market , and there sold. 

(a) 4 Taunt. 520. (6) 4 T.R, 1Q4. 

(e) 2 Lvtw- H98. (d) 4 Taunt. 520. 
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It is not necessary iicre to decide, whether in any 
case the whole town may be considered as a market, be* 
cause the plea in this case does distinguish the market 
from the town. It speaks of the town as the place to 
which the whole quantity of goods are brought, and it 
speaks of the market as the place where a portion of the 
gpodsouly are pitched for sale. On the face of the 
plea, that poftion may be a mere sample, a small quan¬ 
tity which a man may take from his pocket and place 
on the ground in the market-place. The plea, there¬ 
fore, having distinguished the town from the market, it 
appears to me, that the defendant claims atoll for goods 
not brought into the market for sale, and that being so, 
then according to the authorities to which I have already 
referred, that claim cannot be sustained in point of law. 
The plea, therefore is bad, and this rule nnist be made 
absolute. 


i&ri: 





Holroyd J. I am of the same opinion. Upon this 
plea, it cannot be considered that the whole of the corn 
was brought into the market, for it expressly states, 
that the whole was brought into the town, and that 
only part was brought into the market; the plea there¬ 
fore, distinguishes between the town and the market. In 
order to make it a valid plea, it should have stated, that 
the whole of the goods were brought into the market. 
Iu //i#, v. Smith, the precise point decided was, that a 
prescription in respect of goods sold by sample in a 
market, and afterwards brought into the city to be de¬ 
livered,: could not be supported. The foundation of 
the judgment in that case was, that toll was not due in 
respect of goods not brought into the. market. Lord 
Chief Justice Mansfield soys, “ The sale by sample has no 
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connection with the market; the corn so sold is never 
brought into the market; and if toll might be demanded 
for corn so sold, I cannot see why it might not be de¬ 
manded for any $ale whatever contracted for in a mar¬ 
ket ; for the sample is only used to shew the quality of 
the thing sold.” And after observing on the nature of 
a sale by sample, he says, “ The corn is not sold in the 
market, and the toll to be paid for a sale in a market, is 
for corn brought into the market and there sold.” And 
then, after citing the 2 Inst. 220, and 2 Inst. 713., and 
stating that, the sale by sample is directly contrary 
to the origin and purposes of markets, he says, “In 
Moselci / v. Pierson, the Court said, that the very words, 
“ sold in a market,” implied that the tiling must be in 
the market.” He then says, “ No particular case has 
been cited, in which there has been an exact decision 
that toll shall not be taken for goods not brought into a 
market; but in Lutw. 1502. Powell J. said, that the 
king could not grant a toll of things not brought into 
the market; amt Lord Chief Baron Comi/ns , in title 
Market , adopts the doctrine of Powell. All the doctrine 
of sales in market overt militates against any idea of a 
sale by sample, for a sale in market overt requires that 
the commodity should be openly sold and delivered 
in the market; and Lord Coke so says in his 5 Rep. 82. 
and that every part of both the treaty and completing 
of the sale must be in the market overt.” The reason¬ 
ing of Lord Chief Justice Mansfield, in Hill v.-,Smith, was, 
that no toll could be due upon a sale by sample, because 
no toll was due at common law lor goods not brought 
into market. That case is an authority to shew, 
that no toll was due in this case, for the coni which 
is alleged in the plea to have been brought into the 

town 
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town only, and not into the market. I think therefore 1821. 

that this rule must be made absolute. „ T 

Wni* 

ugavtft 

Mii.ii . 

Best X I am of the same opinion. In the case of 
Hill v. Smith, which has been so fully commented upon 
by my Brother Holroyd, it was decided, that toll is not 
due, except for property actually brought within the 
market. Now upon this plea, it is perfectly clear, that 
only part of the property was brought into the market, 
and the remainder was kept without the market, and 
sold without the market. If the distress were taken in 
respect of corn sold without the market, for which no 
toll was due, it cannot be supported. The cases referred 
to in argument only shew, that a market and town may 
be co-extensive, and that unless the lord of the market 
is limited to hold his market in some particular place in 
the town, he may hold it in any part of the town he 
pleases ; but they do not shew that he will then have a 
right to claim toll for goods in that part of the town 
which is not a market. Those cases, therefore, are not 
in point; for the question here is, not whether the 
Marquis of Buckingham had a right to appoint a parti¬ 
cular place as the market, but whether the whole of the 
corn was brought into the market. It is stated in the 
plea, that part of the corn was out of the market, and 
that being so, I am of opinion that the plea cannot be 
supported, and, consequently, that this rule must be 
made absolute. 

Blossett Serjt, Storks, and Dover were to have argued 
in support of the rule. 

Rule Absolute, (a) 


(f»J Baylcy J. was absent. 



CASES’ In TRINITY TERM 


388 


!«2i. 



A party, on 
being asked for 
the payment of 
his attorney’s 
bill, admitted 
that there had 
been sucli a 
bill; but stated 
that it had been 
paid to the de¬ 
ceased partner 
of the attorney, 
who had re¬ 
tained the 
amount out of 
a floating ba¬ 
lance in his 
bands. Qua're, 
whether, in or¬ 
der to take the 
case out of the 
statute of limi¬ 
tations, evi¬ 
dence is admis¬ 
sible to shew 
that the bill 
had never in 
fact been paid 
in this manner. 

Semble, that 
such evidence 
is admissible, 
if at all, only 
where the de¬ 
fendant states 
the debt to be 
discharged by 
particular 
means, to which 
he refers with 
precision, and 
where he has 
designated the 
time and mode 
so strictly that 
it is impossible 
it could be dis¬ 
charged in any 
other manner 
than that speci¬ 
fied. 


Beale, surviving Partner of Long, against 

Nind. 

^SSUMPSIT by plaintiff, ns surviving partner of 
Long, deceased, for work and labour ns nttornies 
and solicitors. Plea first, non-assurapsit; i?dJ y, non- 
assumpsit infra sex annos; Sdly, set-off. At the trial, tie- 
fore Richardson J., at the Worcester summer assizes, 1820, 
it appeared that the action was brought by the plaintiff, 
as surviving partner of Long, to recover 323/., the 
amount of their bill for business done from January, 1810, 
to the 28th of April, 1812. Beale and Long dissolved 
partnership at the end of 1812, and Lo?tg died in 1817. 
To take the case out of the statute of limitations, it was 
proved that in June, 1810, the defendant came to Beale’s 
office, when the latter said, “ Mr. Kind, I believe there 
is a bill due from you to Long and Beale.” Kind, said, 
“ He believed there bad been a bill, but that they had 
received the money, and that there was a balance due 
to him from Long’s executors.” Long was also a part¬ 
ner in a banking concern, but Beale had nothing to do 
with that. At a subsequent meeting Beale said to Kind, 
“ If you have paid this bill to Long and Beale, I have 
received no account of it, and I shall not be satisfied till 
you shew me the receipt, and I shall proceed.” Kind said, 
Long had always a floating balance in his bauds, and 
that he had paid himself. The plaintiff called a clerk 
of the banking-house in which Long was concerned, 
who proved the state of the accounts between Kind and 
Long fox' three years previous to March, 1812. Kind 

had 



business done, was never bvought into the boflkiB^ 
account, and the balance was finally against STind. 
On the part of the defendant, evidence was given of 
payments made to Long in 1810 and 1811, one of 
which only, viz. 25001., was subsequently to the 9th 
July, when the accounts were settled. The learned 
Judge told the jury, that if the conversation of the de¬ 
fendant referred to the private account with Long, and 
there was no other account with him than that pro¬ 
duced, the defendant appeared to be mistaken in sup¬ 
posing that the balance was in his favour; and he left 
it to the jury to consider, whether the plaintiff’s de¬ 
mand was satisfied by payment or set-offj and the jury 
found. a verdict for the defendant. A rule nisi having 
been obtained in last Michaelmas term, on the ground 
that this was a verdict against evidence, 

Je.'vis and Pullet' now shewed cause. In Swann v, 
Sowell (a), it was expressly held, upon a plaintiff’s 
shewing the defendant a promissory note within six 
years, and the latter saying, “ You owe me more money, 

I have a set-off against it,” that that was not sufficient 
to take the case out of the statute. Although Pest J. 
differed from the rest of the Court, yet he said, that “ if 
the witness had said that the defendant had acknowledged 


, («) _2 //. & A. 759. 


that 
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1821. that the debt once existed) but added that it was paid, 

~ he should have nonsuited the plaintiff; because payment 

U EALE 

against destroys the original debt, and may be'given in evidence 
under the general issue; but a set-off does not destroy 
the original debt, and cannot be given in evidence 
without a plea or a notice of set-off. Here, the defend¬ 
ant said that the debt had been paid, and besides, there 
is a plea of set-off.” That case is, therefore, expressly 
in point, and the plaintiff here ought not to have 
been permitted to contradict a part of the defendant's 
statement. . Besides, in this case, the defendant al¬ 
leged, that Long had paid himself out of a floating ba¬ 
lance in his hands. The plaintiff’s evidence only went 
to shew, that he had not paid himself previous to 1812, 
and there is no evidence as to what took place at a 
subsequent period. 

TV. E. Taunton and Campbell , contra. The defendant 
has admitted, that the debt once existed, and has added, 
that it was discharged by a particular mode of pay¬ 
ment. Then it was competent to the plaintiff to shew, 
that it was not so discharged, according to the opinion 
of Gibbs C. J. in Hellings v. Sha-jo. (a) The defendant 
alleged that Long had paid himself out of a floating 
balance in his hands. It was expressly proved, that the 
account between Long and Nind had been settled in 
1811, and that this bill had never been brought into 
the account. 

Abbott C. J. I am by no means satisfied upon 
proof of the conversation held with the defendant, that 
itwas competent to the plaintiff to go into the whole of 


(«) 7 Taunt. 608. 


the 
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the accounts between Long and the defendant, to falsify 
what the latter said. Admitting, however, that that 
could be done, it is not made out to my satisfaction, 
that the defendant’s assertion, that this matter had been 
settled between Long and him, was untrue ; and I can¬ 
not therefore say, that the jury have come to a wrong 
conclusion. The rule must therefore be discharged. 


571 

1821 , 

Beam: 

against 

Nimd. 


Bayley J. The onus of taking a case out of the sta¬ 
tute of limitations is upon the 'plaintiff. In order to 
do so in this case, he proves a conversation, which per¬ 
haps is the worst description of evidence upon such a 
subject. The substance of it is, that although there was 
once a debt, yet that debt had been discharged by the 
fact of Long, the deceased partner, having paid himself 
out of money in his hands belonging to Nind. It is 
contended, that the plaintiff has a right to falsify that 
allegation of the defendant; and that by so doing, there 
remains an acknowledgment of a debt, which is an 
answer to the statute of limitations. The only authority 
applicable ft> this point, is certainly a very great autho¬ 
rity, viz. that of Lord Chief Justice Gibbs , in the case 
of Hellings v. Shaxo (a). After lamenting that the 
Courts have not confined themselves to the words of the 
statute, he proceeds thus: “ There are three cases in 
which the words of the statute would discharge the 
defendant, but in which the Courts have held him 
liable. One is where the defendant has admitted, that 
the debt is unpaid, but has stated that it was discharged 
by the lapse of time; another is, v'here the defendant 
lias stated, not that the debt remained due, but that it 
is discharged by a particular means to which he has 

(a) 7 Taunt . 6'liJ. 


with 
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J3*ALF. 

agMW* 

Hi NO. 


with precision referred himself, and where hetaft’‘d««tgw 
nated that time and mode so strictly, that tbeCmrrteall 
say it is impossible it had been discharged in any other 
mode: there the Courts have said, that if the plaintiff 
can disprove that mode, he lets himself in to recover, by 
striking from under the defendant the only ground on 
which he professes to rely.” (a) I certainly am not aware 
of the cases to which my Lord Chief Justice Gibbs refers 
to support that proposition j but, admitting that proposi¬ 
tion to be true, I think that this case docs not fall within 
it. The defendant here has not stated that the debt" was 
discharged by particular means, to which lie bus wkh 
precision referred. He has not designated the time And ; 
mode so strictly that the Court must say it is impossi¬ 
ble it caii have been discharged in any other mode. The 
defendant has only stated, that Long had paid himself out 
of a floating balance in his hands. It is not stated either 
when'he paid himself, or when the floating balance was 
in his hands. It is said that the allegation th at Long 
had paid himself out of the floating balance is false, be¬ 
cause in fact he had not paid himself out of that floating • 
balance which was in his hands up to March , 1812. It 
is not inconsistent with Nind’s declaration, that subse¬ 
quently to March, 1812, he had money in Long's hands,' 
or that Long had paid himself after that period. ’ I f 
am aware that the partnership between Long arid Beetli 
was dissolved in March , 1812, but a payment* ott account 
of the partnership to either party after that period 
would be a payment to both; and I. am strbn&ly fnreliiietf 
to believe that this debt was paid by Ninel to Long, amt 
that Beale knew it; for it appears in evidence that 


(a) But see the judgment of Gibb* C. J. as reported in 1 B, Moore, 344. 
where he confines his observation to the case J of s 

discharge under a written inttrum^fi, to which he with ptedUfonjpAjfs. 

Long 
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the person with whom Nind was in the habit 
of. transacting his business. Beale and Long were at 
variance with each other; but unless the latter had 
stated to Beale that Nind had paid him the money, I 
think it probable that Beale would not have suffered so 
large a sum as 323/. to have been outstanding in the 
hand of the defendant for so long a period. 

HolhoydJ. I think that, after the declaration of 
the defendant, the evidence given was not sufficient to 
take this case out of the statute of limitations. Admit* 
ting that the proof given by the plaintiff is admissible 
in evidence, still the defendant alleges that payment had 
been made of his bill to Long, by the latter retaining the 
amount out of a floating balance which had been in his 
hands. Now the assertion of his having paid <it is not 
inconsistent with the evidence, for he might have paid 
the balance due on the bill without having it entered 
into any account at all. If the defendant Nind had 
said, “ Long has paid himself, and you will find an 
item of that payment in the account at the bank,” then, 
supposing this proof to be admissible (with respect to 
which .1 give no opinion), and that it had been proved 
that no such item was in that account, it would have falsi¬ 
fied the statement which Nind had given, and left the 
rest of the evidence as true; and then the question would 
arise* whether the case was taken out of the statute of 
limitations. There is, however, no evidence to disprove 
the truth of any thing he stated. I think, therefore^ 
that , there ought not to be a new trial. 

Best J. I am clearly of opinion that there is not 
sufficient evidence in this case to negative the feet 

Vot. IV. R r alleged 
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I82K alleged by the defendant. The declaration is not, as it 
B ^ Lr is supposed to be, an assertion that the money was 

Nxm P aic * * nto ^ ie banking ace 01 ® 1 * but, generally, that 

although there was a bill, it had been paid. It might 
have been paid in any other mode than through the 
medium of a banker. Now, here, if the declaration 
could be falsified at all, it must be falsified by clear and 
precise evidence; but the evidence only goes to shew 
that there was not any payment of it entered in the 
banking account. That does not by any means esta¬ 
blish that Long might not have retained some of Nind’s 
money, and not have entered it in that account. I think, 
therefore, that there ought not to be a new trial. 

Rule discharged. 


Wright against Stephens. 


"Where a testa¬ 
tor bequeathed 
all his houses 
and premises in 
If. to his wife, 
lor life; and, at 
her decease, to 


r JpHE Master of the Rolls sent the following case for 
the opinion of this Court. Thomas Stephens duly 
made, signed, and published his will, which was duly 
attested by three witnesses, and of which the following 


go to his eldest 
son, or surviv¬ 
ing sons; and, 
in lack of sons, 
to daughters; 
and his copy- 
hold land at X. 
to his eldest 
son; and, in 
case of his de¬ 
cease, to the 
eldest, and so 
on in. rotation; 
and, in lack of 
sons, to daugh¬ 
ters ; and di- 


is a copy. “ This is the last will and testament of 
Thomas Stephens, of Tynemouth, in the county of Nor¬ 
thumberland , ship-owner. I bequeath to my dear be¬ 
loved wife, all those houses and premises in the township 
of Whitley , with all plate and furniture; 100/. per 
annum for her life, and, at her decease, to go to my 
eldest son or surviving sons; and in lack of sons, to 
daughters : To my eldest son, Charles, I leave the copy- 


rected his personal property to be equally divided among the remaining children : Held, 
that the son, who, at die death of the testator, was the eldest, under the will, and as heir at 


law, took a fee in the premises at W; subject to his mother’s life-estate, and a fee in die 
copyhold land at X. 

hold 
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hold land at the Links and the Moor, and freehold 1821. 

houses at Cullercoats: and in case of his decease, to the w 

Wbioh? 

eldest, and so on in rotation; and in lack of son& to against 

Sisrsunr* 

daughters. All my shipping, and other money proper, are 
to be equally divided, share and share alike, among the 
remaining children, to be paid them when they arrive 
at the age of 21 years, share and share alike, their mo¬ 
ther to have the bringing of them up, until they arrive 
at maturity; I allow for the same. I appoint for my exe¬ 
cutors, D. S., of London , J. C., of Tynemouth, and 
Z. S., of Whitley; and the said Jane Stephens. The 
copyholds were duly surrendered to the use of the will. 

The testator died, leaving Jane Stephens, his widow, and. 

Charles Rutherford Stephens , his eldest son and heir at 
law, and also his customary heir. The question was, 
what estate or interest Charles Rutherford Stephens, the 
eldest son and heir at law, and customary heir of the 
testator, took under his will, or as heir at law or cus¬ 
tomary heir, in the copyhold houses and premises in the 
township of Whitley, and the copyhold lands at the Links 
respectively. The case was argued in last Easter term by 

Hone, for the plaintiff. There are two sets of limit¬ 
ations in this will, one with respect to the houses at 
Whitley , the other to the lands at the Links. The Court 
must, in this case, look at the whole will, inasmuch as 
the objects of the testator's bounty, in reference to his 
personal property, are called “ the remaining children,” 
but whether those remaining children were intended to 
consist of sons and daughters, or daughters only, cannot 
be discovered, till the Court points out those who are to 
take under the previous devises of the realty The 
testator first devises to his wife for life, and after her 

R r 2 death, 
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death, to his eldest son or surviving sons; and in lack 
of sons, to daughters. This is as to the houses at 
Whitley. Then, as to the lands at the Links, he de¬ 
vises tkem first to his eldest son, Charles, and in case of 
his decease, to the eldest, and so on in rotation; and in 
lack of sons, to daughters. The difficulty arises from 
the introduction of the words ** eldest son or” in the 
devise of the Whitley premises. If those words are re¬ 
jected, the whole will is rendered intelligible, and the 
ambiguity which otherwise occurs as to the personalty, 
will be avoided, by giving all the sons a vested interest 
as joint-tenants for life, for there are not any words of 
limitation or inheritance added to the devise of this or 
the Links property. If, however, the Court should 
consider, that no incongruity arises by retaining the 
words “ eldest son or,” then the limitation over to the 
eldest son or surviving sons, will be a contingent re¬ 
mainder in favour of the eldest, if living at the death 
of his mother, or if dead, then of such other sons as 
may survive their mother and eldest brother j and this 
being copyhold, the contingent remainder cannot be 
destroyed by the act of the particular tenant and the 
reversioner. As to the land at the Links, it is clear the 
testator meant that all his sons should take for life in 
succession. Lord. Douglas v. Chalmer (a) is an authority 
to shew, that the words “ in case of his decease,” are 
to be considered as tantamount to “ at, or from his de¬ 
cease and this case was recognized in Webster v. 
Hales. ( b ) The result is, that the eldest son tukes a 
vested interest for life, jointly with the other sons, in the 
houses at JVhitley ,• and as to the lands at the Links , all 

(6) 8 Vet. 410. - 


(a) 2 Ves.jun. SOI. 


the 
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the sons take in succession for life. The reversion in JSfJ* 
fee as to each estate, is admitted to be in the eldest WweHT 
son. agahut 


Srcranr* 


Sugden, contra, contended, that the heir at law took 
a fee in the houses, subject to the life-estate of his 
mother, and a fee in the lands at the Links. The gifts 
are substitutionary. The testator meant that the eldest 
son should take; but if he died before the testator, 
then that the next should be substituted lor him. Then, 
at the testator’s death, it would be finally decided, and 
the then eldest son would take the fee, and the other 
devises over would be altogether at an end. In con¬ 
struing a will, when the only question is to ascertain the 
intention of the testator, there is no case which says that 
there is any distinction between real and personal pro¬ 
perty. In Forth v. Chapman (a), the case turned on a 
settled rule of law. Here, the devise is both of personal 
and real property; and the authorities, as to the construc¬ 
tion of such a will, with respect to personal property, 
are decisive. The words “ in case of his decease,” 
must mean, in case of his decease in the lifetime of the 
testator. Lovofield v. Stoneham (6), Webster v. Hales (c). 
Doe v. Sparrow, (d) These, therefore* are authorities to 
shew, that the Court ought, in this case, as to the real pro¬ 
perty also, to come to the same conclusion. The bequest 
to the remaining children is strong, to shew what the tes¬ 
tator’s intention was; for it must be ascertained at his 
death who they were, and they must be the children who 
at that period remained, exclusively of the eldest son, who 


(a) 1 r. jrms. 663. 
(c) 8 Ves. jun. 410. 


R r 3 


(b) 2 Sir. 1261. 
(d) 13 Bait, 3:9. 


was 
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was to have the lands. But if it could be supposed, 
that the testator intended, that, after this, these children 
were also to take the lands in succession, it would inter¬ 
fere with this devise, and make it altogether unintelli¬ 
gible. Either, therefore, the eldest son takes a fee under 
the will, or he takes an estate for life under the will, 
with the reversion in fee, as heir at law ; the other gifts 
being substitutionary and at an end, on the event of his 
surviving his father. 

Hone, in reply. As to Lowficld v. Sloneham , the only 
point stated by the books to have been ruled in that 
case is, that parol evidence cannot be admitted to con¬ 
tradict a will in which a testator’s intention is clearly 
expressed. In Webster v. Hales, the Master of the Rolls 
distinguished the devise from Lord Douglas v. Chalmcr. 
And although he determined the last bequest, which 
was in the same terms with that case, contrary to it, he 
did it only on the ground, that it was found in company 
with two prior devises which were clearly distinguish¬ 
able. In the case of Doe v. Sparrow, there were other 
words, viz, “ in case my son and daughter shall both be 
dead at the time of my decease which were much relied 
on by the Court in giving judgment. That case is, 
therefore, very distinguishable from the present, for here 
the testator expressly gives the Whitley premises over to 
his eldest son, or surviving sons, at the decease of the 
mother, thereby himself marking out the time at which 
the devise over was to take effect; and the decision in 
Lord Douglas v. Chalmcr has put the construction 
contended for upon the words “ in case of his decease” 
in the devise of the lands at the Links. 
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The following certificate was afterwards sent. 

The best opinion that we can form on so obscure a 
will is, that under the will and as heir at law, Charles 
Rutherford Stephens takes a fee in the copyhold houses 
and premises in the township of Whitley , subject to the 
life estate of his mother : and the copyhold lands at the 
Links in fee. 

C. Abbott. 

J. Bayley. 

G. S. Holroyd. 

W. D. Best. 


1821. 

Wright 

against 

Stephens. 


Barker against Richardson and Another. Friday, 

° June 22d. 


J^ECLARATION stated, that the plaintiff was 
lawfully possessed of a messuage and dwelling- 
house, with the appurtenances, in the city of Norwich, 
in which there were two ancient windows, through 
which the light and air ought to enter, for the convenient 
use and enjoyment thereof; yet that defendants, well 
knowing the premises, but contriving, &c., unlawfully 
and injuriously erected and raised a certain building, 
near to the said windows, by means whereof the pre¬ 
mises of the plaintiff were darkened. Plea, not guilty. 
The cause was tried before Dallas C. J., at the Norwich 
Summer assizes, 1820, when the following facts were 
proved. 

The plaintiff’s windows had existed more than 20 
years. The defendants had erected the building which 
occasioned the darkening of the plaintiff's windows 
upon their adjoining land, which had been glebe land, 

K r 1 belong- 


Where lights 
had been en¬ 
joyed for more 
than twenty 
years contigu¬ 
ous to land, 
which within 
that period had 
been glebe 
land, but was 
conveyed to a 
purchaser tin¬ 
der the 55 G. 3. 
c. 147., it was 
held that no 
action would 
lie against such 
purchaser for 
building so as 
to obstruct the 
lights, inas¬ 
much as the 
rector, who was 
tenant for life, 
could not grant 
the easement, 
anti therefore 
no valid grant 
could be pre¬ 
sumed. 
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1021. belonging to the rectory of Saint Edmund , but within 
the last six years had been conveyed in exchange to 
•v*** one John Brercton. by the then rector, with the consent 

BaaiMUMOVf 

of the bishop and patron, under the authority of the 
55 Geo . 3. c. 147., and by BrereUm conveyed to defend* 
ants. It was objected, on the part of the defendants, 
that although, after uninterrupted possession of an ease* 
ment for 20 years, the law will, in ordinary cases, pre¬ 
sume a grant, yet that rule extended only to those 
cases where the presumed grantor was capable of 
making a grant. In this case, the rector, who was a 
mere tenant for life, had no power to make such grant, 
and therefore length of time could not operate against 
him, who was not seised of any estate of inheritance. 
Daniel v. North (a), 2 Sound. 175. note (c), Rayncr on 
Tithes* vol. ii. 548. were cited. Dallas C. J. directed 
the jury to find a verdict for the plaintiff reserving 
liberty to the defendants to move to enter a nonsuit, if 
the Court should be of opinion that 20 years’ posses¬ 
sion was not sufficient, under the circumstances of this 
case, to entitle the plaintiif to maintain this action. 
A rule nisi having been obtained by Blossct Seijt., in 
last Michaelmas term, 

Scarlett , Firth Serjt., and Cooper , now shewed cause. 
A grant is not necessary to entitle a man to build upon 
his own land. The right to light or water is acquired 
by use. If a mill had continued for 50 years erected 
upon water which passes through glebe land, the clergy¬ 
man surely could not stop the water from running to 
the mill. In this .case it might fairly be presumed* that 

(«) 11 Enit, 572. 


the 
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the house was built upon the site of an old house* 
existing before the restraining statutes, or before the 
land had beat granted to the church. The case of 
Daniel v. North only decided, that a landlord is not 
to be precluded by presuming a grant against him, 
without evidence of his actual knowledge of the fact of 
the light having been put out, and enjoyed above 20 
years during the occupation of the opposite premises by 
his tenant. A rector, too, is something more than a 
mere tenant for life, for he may maintain an action for 
waste, the gist of which is the injury done to the inherit* 
ance; Com. Dig. tit. Waste ; and Lord Coke (a) even 
states it as a doubtful question, in whom the fee simple 
of the glebe is. Assuming, however, that the parson 
has not the fee simple of the glebe in him, yet, by the 
common law, he is invested with nearly all the powers 
of a tenant in fee, and he may well have the power of 
granting to persons the liberty to build upon the land 
adjoining to the glebe; and if the rector had such a 
power, it may be presumed, with respect to a building 
situated in the middle of a populous city, that he had 
exercised it in favour of those who had had the unin¬ 
terrupted enjoyment of the light and air for 20 years. 

Abbott C. J. I am of opinion, that the rule for 
entering a nonsuit must be made absolute. The only 
point reserved for the opinion of this Court is, in effect, 
whether a licence, if presumed, would be valid in law. 
There-was no evidence, at the trial, from which the jury 
might-presume that this was an ancient house, or built 
on the site of' an ancient house, or that the window was 
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1821. there before the adjoining land had been granted to the 
~ church, nor was that point ever made. Admitting that 

ifJARKIK 

against 20 years’ uninterrupted possession of an easement is 

Rjchammoit. j 

- generally sufficient to raise a presumption of a grant, 
in this case, the grant, if presumed, must have been 
made by a tenant for life, who had no power to bind 
his successor; the grant, therefore, would be invalid, 
and consequently, the present plaintiff could derive no 
benefit from it, against those to whom the glebe has been 
sold. For the purchasers bought all the rights belong¬ 
ing to the land at the time of sale. I am therefore of 
opinion, that the evidence in this case was not sufficient 
to entitle the plaintiff to maintain this action. The 
rule, therefore, for entering a nonsuit must be made 
absolute. 

Rule absolute. 


Saturday, Manfield and Another against Maitland. 

June 25d. 


Where the me- A SSUMPSIT on a policy of insurance on the ship 

inoraiulum for .aJL 

charter stated Agenoria , and upon all kind of goods, &c. from 

freight to be Qjtebec to London. By a memorandum at the foot of 
unloading^nd" the policy, the insurance was declared to be on a bill of 
and thc C re- ery ’ exc h an g e f° r 21 91. y drawn by the master on plaintiffs, 
maunder by bill dated Quebec, 3d November, 1813. Plea general issue, 
four months' The defendant paid the premium into Court. At the 

dale; and then, 

after containing trial at the Guildhall sittings after last Easier term, 

stipulations for , 

unloading, dis- before Abbott C. J., the facts appeared to be as follows. 

charging, de¬ 
murrage, Ac. 

added, “ the captain to be supplied with cash for the ship’s use and, in pursuance of the 


last stipulation, the master drew a bill on the freighters, which was duly accepted and paid ; 
Held, that this was not to be considered as a payment of freight in advance, but as a loan 
to the owner of die ship, and that (the ship having been lost on her homeward voyage) the 
freighters had no insurable interest in such bill. 

By 
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By a memorandum of charter party, dated 24th June, 
1819, between Mr. John Rattcnbury the owner and the 
plaintiffs, it was agreed, that the ship should proceed 
from London to Quebec, and there take on board a 
cargo of deals, with staves for broken stowage, and with 
them proceed to Bridgewater, and deliver them on 
being paid freight for the deals, 10/. Ss. per hundred, 
per St. Petersburg standard hundred, and for the staves, 
67. per 1000, &c. one half of the freight to be paid 
in cash on unloading and right delivery of the cargo, 
and the remainder by bill on London, at four months’ 
date. Thirty running days to be allowed for loading 
and discharging, and ten days’ demurrage at 41. per 
day. Penalty for non-performance 800/. The captain 
to be supplied with cash for the ship’s use. In pur¬ 
suance of this last stipulation, the master drew the 
bill of exchange in question, for 219/., value received, 
for the use of the ship Agcnoria, on the plaintiffs, which 
was duly accepted and paid. The ship was lost in her 
homeward voyage. The Lord Chief Justice was of 
opinion, that the plaintiffs had no insurable interest, 
and directed a nonsuit. And now 


1821. 

Makfiuo 

against 

Maitland. 


Campbell by leave moved to set aside this nonsuit, and 
to enter a verdict for the plaintiffs. The question here is, 
whether the plaintiffs had an insurable interest. Here the 
plaintiffs were the acceptors of the bill of exchange in 
question, which was duly paid by them at maturity. And 
this distinguishes the case from Taslcer v. Scott , 6 Taunt. 
234-., where the insurance was effected by an indorsee of 
the bill. The real point is, whether this is to be considered 
as a loan to the owners of the ship, or as a part payment 
of freight in advance. If the latter, then it is a mere in¬ 
surance 
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suraticc on freight. Upon looking at the whole of this 
charter-party, it must be considered as substantially 
money advanced in anticipation of freight. The freight 
is to be paid one half in cash on unloading, and the 
remainder by a bill at four months, and then comes the 
clause, the captain to be supplied with cash for the ship’s 
use. It does not even say where, or by whom, or on 
what terms he is to be supplied. The reasonable con¬ 
struction, however, is, that he is to be supplied by 
the charterer who was to deduct it from the freight 
due. In De Silvale v. Kendal (a), a similar provision 
was made in the charter-party, and the money ad¬ 
vanced was there held to be part of the freight. It is 
true indeed, that the provision is there in a different 
part of the charter-party, which was a formal instru¬ 
ment under seal. Here it is a very informal and loose 
memorandum for charter, and the mere alteration of 
the position of a clause in such an instrument ought 
not to have much weight. This then must be con¬ 
sidered as freight, Andrea: v. Moor/iouse (/;), and then 
there is no doubt the plaintiffs had an insurable interest. 

Abbott C. J. The case of De Silvale v. Kendall 
turned upon the particular words of the instrument; by 
which it was provided, that the freight w'as to be paid as 
follows, viz. One hundred and twenty pounds British 
sterling for freight of the outward cargo to Maranham , 
and as much cash as may be found necessary for the 
vessel’s disbursements in Maranhaan y to lie advanced by 
the freighter to the ship-owner when required, and the 
residue of such freight to be paid on delivery of the 
cargo in Liverpool. So that, in that case it appears, 

(a) 4 if. S. 37. (A) 5 Taunt. 435. 

that 
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that the instrument was studiously framed, so as to 1821* 
make the freighter lose the money advanced by him, 
unless the owner reaped the benefit by the ship’s coming 
home safe. The present charter-party, however, is in a 
very different form. It is undoubtedly competent for 
the owner to make such a stipulation as that in De 
Silvale v. Kendall. But if he does so, it is his duty to 
take care that it is inserted in clear and explicit words 
in the charter-party, that the money advanced shall be 
an advance in part payment of the freight. As there 
arc no such words in this instrument, I cannot con¬ 
sider these advances as a part payment of the freight; 
for in so doing, I might be making a new contract 
between the owner and the freighter, to which the 
latter might object. These stipulations are by no 
means uncommon; for the owner of a ship frequently 
has no agent at the port of loading, but the freighter 
always has, and therefore, naturally enough, stipulates 
to advance money to the owner, which, upon the ship’s 
safe arrival, is as naturally in practice deducted from 
the freight. There is, however, in this charter-party, 
a total absence of any expression implying that this 
money advanced shall be part of the freight. If so, the 
owner is liable for it to the freighter as for a debt, and 
the latter has not any insurable interest, and in that case 
the nonsuit is right. 

Bayley J. I am of the same opinion. If the memo¬ 
randum of charter-party in this instance had clearly 
expressed, that the money advanced should be in part 
payment of the freight, then it would follow, that the 
loss of the ship would produce a loss of the money ad¬ 
vanced to the freighter, and he would have an insurable 

interest 
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1821. interest in it. But, if that be not so, and it be only a 
- loan by the freighter, he would have no insurable 

Manfibld . , . , . „ 

against interest, having a remedy against the owner For the 

Maitland, Now, if it had been the intention of the parties, 

that it should be a part payment of the freight, one 
would naturally have expected that the memorandum 
of charter-party would have been differently worded. 
The clause which speaks of these advances is altogether 
silent, as to the terms of the supply, or the person by 
whom it is to be made. In fact it comes to no more 
than this, a stipulation that money shall be advanced 
to the captain for the ship’s use. In the previous part 
of the instrument, there is an express stipulation as 
to the manner in which the freight is to be paid, but 
it is altogether silent as to any deduction for the ad¬ 
vances from the freight. The stipulation is, that one 
half of the freight shall be paid in cash on unloading, and 
the remainder by a bill on London at four months’ date. 
Now instead of this, there would have been added, 

“ deducting thereout the money previously advanced,” 
if such deduction had been intended to be made. It 
seems to me, therefore, that in the absence of any such 
stipulation, this was money to be advanced as a loan 
by the freighter, which he might, in case freight was 
afterwards earned, deduct from the freight, but for 
which, if no freight was earned, he had still his remedy 
over against the owner, and in that case it is admitted, 
he had no insurable interest. 

Holkoyd J. In this case, the money advanced was 
money paid by the freighter for the benefit of the owner, 
which would constitute a debt due from the owner. 
Now we ought not to construe this instrument so as to 

alter 
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alter this state of things, unless we can very clearly 
collect from it, that such was the intention of the 
parties, and as that cannot be done here, the nature of 
the supply and the rights of the parties ought to remain 
the same, whether the ship earns freight or not, and 
we cannot construe the instrument, as stipulating that 
the money advanced was to be deducted from the 
freight without making a new contract for the parties. 
It seems to me, that the case of De Silvale v. Kendall is 
directly against the plaintiff. There the parties agreed, 
that the freight should be paid in a particular manner, 
and the money advanced there, was stipulated to be part 
of the freight, and Lord EllcnborougKs judgment pro¬ 
ceeded on that ground, for he says, that it is competent 
for the parties to covenant by express stipulations, in 
such manner as to control the general operation of law, 
and he then puts the case, whether the parties had not 
so covenanted by the stipulations of the charter-party 
there, and the words of Dampier J. are very strong, for, 
after stating that it had been argued from the words of 
the charter-party there, that as much cash as might be 
found necessary for the vessel’s disbursements in Maran- 
ham , to be advanced by the plaintiff to the defendant, 
imported a loan of money and not a payment of freight; 
he adds, ** and if those words stood alone unexplained 
by the other part of the clause, I should have thought 
they might have been subject to such a construction.” 
Now here they do stand alone and unexplained. 
That case therefore fortifies our decision in the present 
case. I think, therefore, the nonsuit was right. 

Rule refused, (a) 


SSI 

1821. 

Mahmud 

against 

Majtxjlahd. 


(a) Best J. was absent from indisposition. 
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Saturday Doe, on the Demise of Hall and Another, 

June 23d. , 

against Benson. 


Upon & parol 
demise, rent to 
take place from 
the following 
Lady-day, evi¬ 
dence of the 
custom of the 
country is ad¬ 
missible to 
shew that by 
“ Lady-day" 
the parties 
meant “ Old 
Lady-day 


JECTMENT for certain premises at Weston , in the 
county of Lincoln. At the trial at the last Lincoln 

assizes, before the Lord Chief Baron, it appeared that 
the defendant had hired the premises in question in 
December , 1818, at three guineas a year rent, to take 
place from the following Lady-day the notice to quit 
was served on the 9th of October , 1819, to quit on the 
old Lady-day following: evidence was given to shew, that 


the general custom of the country in reserving rents, 
was to reserve them front old Lady-day ; the jury, under 


the direction of the Lord Chief Baron, found a verdict 


for the lessors of the plaintiff. Clarke, in last Michaelmas 
term, having obtained a rule nisi for a new trial. 


Reader (Vaughan, Serjt. was with hint) shewed cause, 
and contended that the custom of the country was pro¬ 
perly admitted in evidence, to explain the original agree¬ 
ment. The expression, Lady-day, is ambiguous, it may 
mean either new Lady-day or old Lady-day, and lie re¬ 
ferred to Fur ley, dan . The Mayor of Canterbury, v. 
Wood (a). In Doc v. Lea (b), the letting was by deed, 
which distinguishes that case from the present. 

Clarke contra. Lady-day is not an ambiguous ex¬ 
pression, for ever since the act of parliament for alter- 


(u) Runnington on Bit. 112. 1 Lip. N. P. C . 198. S. C. 

(6) 11 E. 312. 

ing 
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ing the style, it has been fixed by law to mean the 25th 
of March , there was therefore no ground for admitting 
the evidence of the custom. If, indeed, the original 
agreement had been, that the rent should be reserved', 
“ from Lady-day, according to the custom of the 
country,” it would have been different. 

Abbott C. J. The real question in this case is, what 
the parties meant when they used the expression, Lady- 
day, in their original agreement; and whether we are at 
liberty to ascertain that, by extrinsic evidence. In Doe 
d. Sjricer v. Lea, the letting was by deed, and the rule of 
law is, that evidence is not admissible to explain a deed. 
Now reading the deed in that case, as lawyers, the Court 
could not but consider Lady-day there as meaning 
new Lady-day. But in the nisi prius case of Furlcy, dem. 
Mayor of Canterbury, v. Wood, which was cited there, 
and not disapproved of, where the letting was by parol, 
evidence of the custom of the country was admitted by 
Lord Kenyon. I think that was a correct decision ; and 
I am therefore of opinion that, in this case also, the 
evidence of the custom of the country was properly 
admitted, and that the verdict was right. 

Bayley J. This is the case of a letting by parol, 
and the question is, what was the meaning of the parties, 
when they used the word Lady-day. In common par¬ 
lance, it is an equivocal term, where, therefore, there is 
a custom in the countty respecting it, I think it ought to 
be considered as used prima facie consistently with that 
custom. I think, therefore, that the evidence was re¬ 
ceivable, and that the case was properly left to the jury. 

Vol. IV. S s Holroyd 
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1821 . Holboyp J, I am of the same opinion. The case 
- of Doe v. Lea was decided upon a principle of law, not 

Doe, dent. 

Hall, applicable to this case. For there the letting was by 
Bsxsotr. deed, which is a solemn instrument* and therefore parol 
evidence was inadmissible to explain the expression 
Lady-day , there used, even supposing that it was equi¬ 
vocal. But that principle does not apply to the present 
case, where the letting being by parol, the party is at 
liberty to explain the words used, by evidence of the 
custom of the country. The verdict therefore is right. 

Rule discharged. 


Monday, Croft and Another against Alison. 

June Hath. 


"Where the 
plaintiffs hired 
a chariot for 
the day, ap¬ 
pointed tlie 
coachman, and 
furnished the 
horses: Held, 
that they were 
properly de¬ 
scribed as own¬ 
ers and pro¬ 
prietors of it, 
in a declaration 
against a de¬ 
fendant for an 
accident arising 
from his ser- 


r jpHE declaration stated, that the plaintifls were the 
owners and proprietors of a certain chariot, then 
lawfully being and standing in a certain public highway, 
and that the defendant was possessed of a certain coach 
and horses, under the care and government of a servant, 
who was then driving the same along the highway ; and 
that the defendant, by ids said servant, so carelessly and 
improperly drove, governed, and directed his said coach 
and horses, that, by the carelessness, negligence, and 
improper conduct of the defendant, by his servant, one 


gence in driving fore-wheels of the coach struck, and damaged 

agamst the cha- the said chariot. Plea, general issue. At the trial, it 
Held, also, appeared that the plaintiffs, who were livery-stable 

that where de¬ 
fendant’s ser- keepers, had hired the chariot for the day of Messrs. Lam- 

vant wantonly, 

and not in order to execute his master’s orders, strikes the plaintiffs’ horses, and thereby 
produces the accident, his master is not liable; but where, in the course of his employ¬ 
ment, he so strikes, although injudiciously, his master is liable. 


hert 
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bert and Bryant , who were coach-makers. The plaintiffs 
furnished the horses, and appointed the coachman, and 
then let it out to an individual for the day. It was 
stated in evidence, that the cause of the accident arose 
from the defendant’s coachman striking the plaintiffs* 
horses with his whip, in consequence of which they 
moved forward, and the chariot was overturned. At the 
time when the horses were struck, the two carriages 
were entangled. The Lord Chief Justice, at the trial, 
left it to the jury to determine, whether the carriages 
had become entangled from the moving of the horses of 
the plaintiffs, which, previously to the accident, were 
standing still and without a driver, and he directed them 
to find for the defendant, in case they thought so, and 
that the whipping by the defendant’s coachman was for 
the purpose of extricating himself from that situation. 
But lie directed them to find for the plaintiffs, in case 
they were of opinion, that the entangling arose origin¬ 
ally from the fault of the defendant’s coachman. The 
jury found a verdict for the plaintiff's. And now 

Scarlett moved for a new trial. First, the plaintiffs 
cannot properly be called the owners and proprietors of 
the chariot, having only hired it of the real proprietors 
for one day; and if any but the real proprietors can be 
so called, the individual actually using the carriage at 
the time, might be much more properly called so than the 
present plaintiffs. Secondly, die injury arose from the 
act of the defendant’s coachman, in whipping the plain¬ 
tiffs’ horses; now that was a wanton act on his part, for 
which he himself, and not his master, would be liable; 
and the declaration which charges, that, by the careless¬ 
ness, negligence, and improper conduct of the defend- 

S s 2 ant’s 
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ant’s servant, the accident happened, is not supported by 
the proof of a wanton act. 

Per Curiam. As to the first point, it has never been 
supposed that a mere passenger in a carriage can be 
considered as the owner and proprietor, so as to be en¬ 
titled to bring this action. The plaintiffs, however, 
are something more, for they have not only hired the 
chariot for the day, but have appointed the coachman 
and furnished the horses. They may, therefore, be 
considered, for the purposes of this declaration, as the 
owners and proprietors of the chariot. As to the se¬ 
cond point, the distinction is this; if a servant driving 
a carriage, in order to effect some purpose of his own, 
wantonly strike the horses of another person, and pro¬ 
duce the accident, the master will not be liable. But 
if, in order to perform his master’s orders, he strikes 
but injudiciously, and in order to extricate himself from 
a difficulty, that will be negligent and careless conduct, 
for which the master will be liable, being an act done iu 
pursuance of the servant’s employment. The case, 
therefore, has been properly left to the jury. 

Rule refused. («) 
(a) See Macmanus v. Crickett, 1 East, toe. 


Monday, 
June 25th. 


Sturdy against Henderson. 


note^abie ^^SSUMPSIT upon a promissory note, dated July 7. 

two months af- 1818, for 400/., payable two months after sight to 
ter sight, re- - 

quires a stamp o.Jj.J. ox order, r lea, general issue. At the trial 

appropriated to 


a note payable more than 60 days after sight, or two mouths after date, date and sight not 
being in this case synonymous. 


before 
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before Abbott C. J., at the last Guildhall sittings, the 
note, when produced, appeared to be upon a six shil¬ 
lings stamp. It was objected, that this was a promis¬ 
sory note for the payment of money at a time exceeding 
two months after dale , or sixty days after sight , and that 
it required a stamp of 8s. 6 d. The learned Judge, 
being of that opinion, directed a nonsuit. And now 

Marryat moved for a rule nisi to set this nonsuit 
aside. And he contended, that, in a promissory note 
like this, sight and date are synonymous, for no place is 
fixed upon in the note where it is to be presented for 
sight; and therefore the two months must be calculated 
from the date. If so, the stamp is quite sufficient; for 
although undoubtedly it is a note payable more than 
sixty days after sight, yet it is not payable more than 
two months after date. 

Per Cvrianu This is a note payable more than two 
months after date; for the two months after sight do not 
begin to run from the day of the date, but from the day 
of the note being presented for sight, and that is the 
practice in bank post bills. This rule must, therefore; 
be refused. 

Rule refused. 
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Tues^, Tennant against Mackintosh. 

June 26th. ° 


Where a return 
cargo belong¬ 
ing to plaintiff 
had been con¬ 
signed by the 
defendant to /?. 
and If'., In lie 
held at the or¬ 
ders iif defend¬ 
ant, who had a 
lien on it, and 
such cargo had 
been sold by 


^SSUMPSIT. The declaration contained several 
special counts upon the contract between the par¬ 
ties ; and also a count for money had and received. At 
the trial at the last Westminster sittings before Abbott C. J., 
it appeared that the plaintiff had sent out goods to be 
sold by the defendant, at Calcutta, with directions to re¬ 
mit the proceeds either in specie, or in a return-cargo. 


ihctieii satis- nd ^ ie nature which, and the prices to be given for the 


lied: Held, 
that the plain¬ 
tiff could not 
consider U. and 
If. as defend¬ 
ant’s agents, so 
as to entitle 
him to maintain 
money had and 
received against 
the defendant 
for the balance 
remaining in 
the hands of 
It, and W. 


articles were particularly pointed out by a letter of in¬ 
structions. The return-cargo which was sent, tiid not 
correspond with these instructions, but the plaintiff did 
not repudiate it within a reasonable time. That cjues- 
tion was left to the jury. It appeared, however, that 
the return-cargo had been consigned to Messrs. Blanch¬ 
ard and Wilson , who were desired tp sell and to hold 
the proceeds to the order of Mackintosh, the latter 
having a lien upon the cargo to the amount of about 


4000/. Blanchard and Wilson accordingly sold the 
cargo, and paid thereout the money due to the defend¬ 
ant. The residue, amounting to 11 r>l. remained in their 
hands, and was admitted to be due to the plaintiff A 
verdict having been found for the defendant generally, 


The Solicitor-General now moved to enter a verdict 
for the plaintiff for the sum of 415/., upon the count 
for money had and received ; and he contended that the 
cargo having been consigned to Blanchard and Wilson , 
to be held by than tit the orders of the defendant, they 

must 
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must be considered as his agents, and then the money 
in their hands was, in point of law, money had and re¬ 
ceived by Mackintosh , to the use of the plaintiff. 

Per Curiam. It does not appear from the circum¬ 
stances in this case, that Blanchard and Wilson are so 
far identified witli the defendant, as that the money in 
their hands can be considered as money had and re¬ 
ceived by the defendant. They are, in fact, the agents 
of both parties; of the defendant for the purpose of pro¬ 
tecting his lien upon the cargo, and of the plaintiff for 
the purpose of paying over the remainder of the pro¬ 
ceeds after the defendant’s lien lias been satisfied. There 
is therefore no ground for entering a verdict for the 
plaintiff for 415/., his remedy for that being against 
Blanchard and JVtlson. 

Rule refused. 


Saunders against Wakefield./*/ 

J^ECLA RATION stated, that a certain action had 
been commenced by the plaintiff against one Wil¬ 
liam Pitman , in the Court of King’s Bench, for the re¬ 
covery of 15/., the amount of a bill of exchange, drawn 
by the said JV. Pitman, upon one Thomas Michmcn , pay¬ 
able to the order of' the plaintiff, and then due and un¬ 
paid ; which action, at the time of the making of the 
promise of the defendant thereinafter mentioned, was 
depending in the said court, whereof the defendant had 
notice; and thereupon, in consideration of the premises, 

Ss t and 
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Tennant 

against 

Mackintosh. 


Tuesday, 
June 26th. 


Ey the 4th sec¬ 
tion of statute 
of frauds, an 
agreement to 
jiay the debt of 
another must, 
in order to give 
a cause of ac¬ 
tion, be in writ¬ 
ing, and must 
contain the 
consideration 
for the promise 
as well as the 
promise itself, 
and parol c\ i- 
dence of the 
consideration is 
inadmissible. 



596 


CASES in TRINITY TERM 


1821. 

Saukhf.rs 
against 
JWakw wu>. 


and that plaintiff, at the request of the defendant, 
would cease to prosecute the said action against the said 
TV. Pitman,, and would stay all further proceedings 
therein, defendant undertook to pay the plaintiff the 
amount o£ the bill of exchange. Averment, that plain¬ 
tiff did cease to prosecute the said action, and had 
from thence ceased all further proceedings therein 
against the said TV. Pitman , whereof the defendant had 
notice. Breach, that the defendant, although often re¬ 
quested, had not paid the bill of exchange. Plea, that 
the said promise, in the declaration mentioned, was a 
special promise for the debt of another person, to wit, 
the said TV. Pitman, and that no agreement, in respect 
of or relating to the said supposed cause of action in 
the declaration mentioned, or any memorandum or 
note thereof, wherein the consideration for the said 
special promise was stated or shewn, was in writing, or 
was signed by the defendant, or by any other person by 
him thereunto lawfully authorised. Replication, that 
an agreement in respect of and relating to the said 
cause of action in the declaration mentioned, and 
whereby the defendant engaged to pay the said bill of 
exchange, drawn by the said TV. Pitman, in favour of 
the plaintiff as aforesaid, was in writing, and was signed 
by the said defendant, and was in the words following, 
that is to say, “ Mr. Wakefield will engage to pay the 
bill drawn by Pitman, in favour of Stephen Saunders .” 
To this there was a general demurrer and joinder. 

Manning, in support of the demurrer. The question 
raised upon these pleadings, depends, in a great measure, 
on the case of Wain v. Warlters. {a) But it is said, that 


(a) 5 East, 10. 


doubts 
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doubts have been entertained as to the authority of that 
case; and all the objections to it are collected together 
in Phillipps v. Bateman, {a) The first case there referred 
to, as over-ruling it, is Ex parte Minet ( b ), where, un¬ 
doubtedly, the expressions used by the Lord Chancellor 
are strong. But in that case there was a consideration 
implied from the words of the instrument, viz. the 
lending of money in future, by Gurney and Co. So, in 
Ex parte Gardom (c) also, a consideration, viz. the fur¬ 
nishing twist to Tapp, is to be implied. Stadt v. Lilt, (d) 
In l'ensdc v. Freeman (<?) and Cotton v. Lee (/*), the whole 
contract appeared on the face of the written instru¬ 
ment; and in Eger Ion v. Mathews (g), the consider¬ 
ation also appeared in the written agreement. Now 
these are all the cases cited, as impeaching the authority 
of Wain v. Warlters , and it is clear, that in all of them 
there was a consideration for the promise stated in 
writing, as well as the promise itself. Those decisions 
cannot, therefore, be considered as over-ruling it. In 
Gaunt v. Hill (h), Lord Ellcnborough , at a subsequent 
period, considered its authority as valid. The real 
question is, whether the word agreement, in the 29 Car. 2. 
c. 3. s. 4., means only the promise of the party sought 
to be charged, or the whole contract on which he is 
liable. Now agreement cannot be considered as syno¬ 
nymous with promise. That appears from the inter¬ 
pretations given to it in Johnson's Dictionary, in 
none of which is the word “ promise” found. And in 
Sheppard's Touchstor.c t 85., the consideration is ex- 


1821 . 

Saunders 

againtt 

Wakefield. 


(a) 1G East, 570. 
(c) J.5 Vis. 286- 
(e) 9 Ves. 551. 
(g) 6 East, 507. 


(b) 14 Ves. 1 1)0. 

(d) 9 East, 548. 

(J) 2 Bro. Ch. Rep. 564. 
(A) 1 Starkie, 10. 


pressly 
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pressly mentioned) as an essential part of an agree¬ 
ment as Well as the promise. It would let in all the 
inconvenience intended to be prevented by the statute, 
if the consideration, which must be proved, could be 
lawfully proved by parol testimony, and was not re¬ 
quired to be in writing. Besides, the replication states 
an absolute promise to pay at all events, whereas the 
promise in the declaration is only conditional. It is 
therefore a departure. 

Abraham contra. This is not a departure, for it 
would be no variance at nisi prius, if the promise stated 
in tlj-e replication were given in evidence, as proof of the 
promise in the declaration, Pracorl v. Monk (a), Hex 
v. Scamtrtmdcn (b). But admitting that the replication is 
a departure, and therefore bad, the plea in this case is 
insufficient; for it only states, that no agreement where¬ 
in the consideration for the promise was stated, was in 
writing, or was signed by the defendant. The plea, 
therefore, raises the question, whether the case of Wain 
v. Warlters was rightly decided. Now in Ex parte 
Mind , the Lord Chancellor expressly says, that that 
case is contradicted by a variety of authorities ; and adds, 
that the undertaking of one man for the debt of another 
does not require a consideration moving between them. 
And the other cases which have been mentioned on the 
other side, are to the same purport, Morris v. Stacey, (r), 
Ijyon v. Lamb, (d) In Rrnigcr v. Fogossa (c), several spe¬ 
cies of agreements arc defined, but in none of them is a 
consideration mentioned, as an essential or necessary 


(«) l Vcs. sen. 1 27. 

(c) X Ihilt. JV. P. C. 1 55. 
(c) Plotvden. Hep. X. 


(6) 5 T.li. 471. 

(d) Pell, Law Mere, of Guar. 259. 
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part, without which an agreement cannot subsist. In 
truth, an agreement is the assent of two minds to do a 
particular act; and in the statute of frauds, the word is 
used in its popular sense, and so it seems to have been 
considered by Abholl C. J. in Goodman v. Chase (a), 
where he puts the case of a promissory note in these 
words : “ I hereby agree to pay the bearer JOl.” There 
it is synonymous with the word promise. The word 
agreement, in the latter part of the 4th clause, is merely 
a word of reference to the former part; and the words to 
which it refers are “ special promise.” Here there is 
a promise in writing. In Goodman v. Chase also, the 
Court entertained so much doubt as to the authority of 
I fa in v. IVarf/ns, that they ordered a second argument. 
That case, however, was finally decided on another 
point. The plea therefore is bad, and then the plaintiffj 
notwithstanding any defect in his replication, will be 
entitled to judgment. 

Abbott C. J. I am of opinion, in this case, that the 
plea is good, and that the replication is bad; I assent 
to the argument which has been pressed upon us, that 
the word agreement, in the latter part of the 4th section 
of the statute of frauds, is to be construed to be a word 
of reference, and that it refers to words contained in the 
former part of the section. Now in the former part of 
the section, we find the w’ords, special promise, agree¬ 
ment, contract, or sale. I read, therefore, the latter 
part of the clause, as if all those precedent words were 
incorporated in it, together with the word agreement, 
and then it would stand thus, “ unless the agreement, 


(«) 1 J 3 . A . 300. 
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1821. special promise, contract, or s;tle, upon which such 
action shall be brought, or some memorandum or note 

Saunders 

again* thereof shall be in writing, and signed,” i\'C. It is then 

Wakefield. . 

to be considered, with reference to the common law, 
whether there can be an agreement, special promise, 
contract, or sale, which would be valid in law, unless 
a consideration appeared for it. Now, at common law, 
a promise to pay the debt of another, if made simply, 
and without a good consideration for it, would be void. 
So also a promise by an executor, to answer damages 
out of his own estate, would be void, if made without 
consideration. It is impossible to suppose, that the sta¬ 
tute offrauds, which was intended to correct the com¬ 
mon law, can apply to cases in which, at common law, 
when the promise was not in writing, there was previ¬ 
ously no remedy. Now, at common law, no action would 
lie, unless there was some specialty or peculiarity in the 
promise. It is impossible to conceive how there can be 
such specialty unless the consideration for the promise be 
stated. For it is the consideration which makes it a special 
promise. The consideration, therefore, must have been 
in the contemplation of the legislature, when they used 
the words special promise. If so, it will follow, that a 
party is not entitled to recover, unless the written agree¬ 
ment contain some specialty, which cannot be unless it 
contain the consideration for the promise. There must 
therefore be judgment lor the defendant. 

Bayi.ey J. I am of the same, opinion. The object 
of this statute, which was a most useful act, was to pre¬ 
vent frauds and perjury, and it ought to be construed 
so as most effectually to accomplish that object. The 
fourth section contains several cases in which it is pro¬ 
vided, 
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vided, that nor action shall be brought. One case is of 
a special promise by an executor, to answer damages 
out of his own estate; another of a special promise, to 
answer for the debt, default, or miscarriage of another 
person. Now, at common law, in order to make a 
person chargeable in such cases, there must be a 
special consideration for the promise, either moving to 
the party promising, or from the party in' whose favour 
the promise is made. Then the statute provides, that 
a party shall not maintain an action in such cases, unless 
the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in 
writing, and I think, therefore, that that memorandum 
must include a statement of the consideration for such 
agreement. A contrary decision would be most mis¬ 
chievous. For if we were to hold, that the consider¬ 
ation might be omitted in the written agreement, we 
should immediately let in fraud and perjury. The 
consideration may be cither past or future; and if the 
written agreement, contain only a promise to pay, the 
party who relies upon it may then introduce parol 
evidence of a consideration, which perhaps was never 
intended by the parties, and so a door would be open 
to fraud and perjury. Suppose the real consideration 
lor the special promise is something in future to be 
done. If that be not reduced into writing, the plaintiff’ 
may state in his declaration a past consideration, and 
bring parol evidence to prove that fact. I find too, 
that the word “ agreement” in this clause is coupled 
with “ contracts of marriage, and for the sale of land 
now in those cases, it is clear that the consideration 
must be stated. For it would be a very insufficient 
agreement to say, “ I agree to sell A. B. my lands” 

without 
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1821. without specifying the terms or the price; mul if those 

' could be supplied by parol evith nee, we should let in 

Saukders _ 1 1 * 1 

against all the mischief, against which the statute meant to 
Wax* rau>. . . 

guard, viz. of having important parts of the contract 

proved by parol evidence. Without therefore going 
beyond the words of the clause applicable to this par¬ 
ticular case, I think that they import, that there must 
be some specialty in the transaction, and that they 
mean, that the special promise should be in writing, 
incorporating in it its consideration, which alone makes 
it binding. This seems to me to be the result without 
any reference to authorities on the subject. lint in 
addition to this, wc have the unanimous opinion of this 
Court in the case of Ifa/u v. lVarltcrs ; a case which 
was well considered at the time by four most able judges. 
Upon principle and authority, therefore, 1 think that 
we ought to decide in favour of the defendant. 

Holroyd. J. I am of the same opinion. Whether 
we consider the general object of the statute, or the 
particular object of the fourth clause, it seems to me 
to be necessary, that the consideration for the promise 
should be stated in writing. The consideration is the 
very ground of the action, and without it the action 
will not lie. In the present case, that which is reduced 
into writing, aflbrds of itself no ground of action. The 
general object of the statute was, to take away the 
temptation to commit fraud by perjury in important 
matters, by making it requisite in such cases for the 
parties to commit the circumstances to writing. The 
particular object of the fourth clause w r as, to prevent 
any action being brought in certain cases, unless there 
was a memorandum in writing. The object of both 

w'as, 
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was, that the ground and foundation of the action 
should be in writing, and should not depend on parol 
testimony. Unless, therefore, what ie sufficient to main¬ 
tain the action be in writing, no action can be supported. 
If we take the word il agreement” used in the fourth 
section in its strict sense, it would seem to imply, that 
the whole of that which is agreed between the parties 
should be in writing, and the other cases mentioned in 
the clause support such a construction. For upon an 
agreement upon consideration of marriage, or a con¬ 
tract for the sale of lands, it is quite clear, that the con¬ 
sideration must be stated in writing. But whether we 
construe the word in this strict sense or not, still, in 
as much as without a consideration there can be no 
ground of action, it seems to me, that, upon this clause, 
the consideration must be stated in writing. In the 
present case, that which is reduced into writing is 
merely an engagement to pay the bill. Now, unless 
there be a consideration for that, no action lies upon 
such a promise. If a consideration is to be introduced, 
it may be either past or future, and must be proved by 
parol evidence. If that were allowed, all the danger 
which the statute of frauds was intended to prevent, 
would be again introduced. 1 am therefore of opinion, 
that there must be judgment for the defendant. 

Best J. I am of opinion that the plea is good, and 
that the replication is a departure from the declaration. 
The contract stated in the declaration is, that, in con¬ 
sideration that the plaintiff would forbear to prosecute 
an action against Pitman on a bill of exchange, de¬ 
fendant promised to pay the bill, to which the defendant 
having pleaded that such promise was not in writing, 

the 
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the Replication sets out the agreement itself, drhich ifcan 
absolute promise to pay the bill at all events, Omitting 
altogether any merftion of the consideration, which was 
the forbearance to sue. Now if the cause had gone 
down to trial on the general issue, and the written 
promise set out in the replication had been produced, 
it would have been a variance "from the contract stated 
in the declaration. If so, it is a departure in pleading. 
It has, however, been contended, that the plaintiff may 
introduce the consideration by parol evidence; but the 
rule is, that a party cannot by parol evidence shew 
that the contract is different from that reduced into 
writing, and here the introduction of the consideration 
by parol evidence would do that. For no two things 
con be more unlike than an absolute and conditional 
promise. 1 am of opinion, therefore, that no such 
parol evidence could have been received, and if so, the 
replication is bad. Then the question is, whether the 
plea is good, and 1 think that it is so, independently of the 
authority of Wain v. Warlters. For it appears to me 
impossible to satisfy the words of the statute of frauds* 
unless the consideration be in writing. And whether 
we consider the words “ agreement” and “ promise,” 
as having the same meaning, seems to me immaterial 
to the present decision. For the promise here is not 
fully and fairly stated in writing, unless it'can be conr 
aidered as fully and fairly stated where a promise, in 
reality conditional, is stated to be absolute. Again, if 
we take it upon the word “ agreement,” it must mean 
the whole agreement,- and here the whole agreement 
is not in writing. Independently therefore of the 
authority of Wain v. Warlters , I «m satisfied that , this 
case falls within the fourth section of the -statute, hf 

frauds. 
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frauds. The object of the statute cannot be attained 1821. 
unless the whole transaction be reduced to Writing. „ 

- Sawnbkrs 

For there would be the same danger of perjury in "gain* 
proving, by parol evidence, the consideration as the 
promise. I am therefore of opinion, that the plea is 
good, and that our judgment should be for the de¬ 
fendant. 

Judgment for the defendant. 


Lewis against Walter. 


Tuesday, 
June 26th. 


T^ECLARATION by plaintiff, for a libel upon him Declaration for 
in his character of an attorney. It stated, that at fn’lTnewspa^ 
the Hants quarter sessions a bill of indictment was ] f^ 1 a ’ w * at 0 ^ e 
found against the plaintiff and two other persons, for a R 

conspiracy to defraud the under-sheriff of Hants, upon Joumaiby i.s^ 

1 J r and that at the 

which indictment the plaintiff was found not guilty; yet time of publi¬ 
cation by the 

that the defendant, well knowing the premises, and defendant.it 
wishing to cause it to be believed that the plaintiff had such*pubiica- 
been guilty of the offence charged in the indictment, rapped fronT** 
published in the Times newspaper the libel in question, ^ddiaT^pm^ 5 
which purported to be an account of what took place at 

J, S. had made 

an affidavit that lie was the publisher of the II. Journal, and still remained so at the time of 
publication of the libel: Held, that this plea was bad, inasmuch as the publication by the 
defendant did not specify by name I. S. as the original publisher of the libel, but only- 
named the journal. Semble, that even if I. S had been named by the defendant when the 
latter published the libel, such publication, being of written slander, could not have been 
justified. Semble, also, that the repetition of oral slander, accompanied by a declaration of 
the name of the original author, cannot be justified, unless such repetition be made with- 
out malice, and upon a fair and justifiable occasion. 

The libel stated in the declaration purported to be a speech of counsel at a trial of the 
plaintiff on a criminal charge ; and it stated, after setting out the- speech, that a witness 
was called, who proved all that had been stated by counsel, and that the defendant was im¬ 
mediately after that acquitted, upon a defect in proving some matter of form. The plea 
stated, that in fact such a speech was made, and that the witness called proved all that had 
been so stated; but it did not set out the evidence, or justify the truth of the charges made 
in the counsel’s speech : Held, that such plea was bad, inasmuch as a party could not be 
justified in publishing the result of evidence given in a court of justice, but must state the 
evidence itself. 


Vol. IV. 
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the trial. It set out the speech of the counsel for the 
prosecution, which, in part, contained the supposed libel 
on the plaintiff, and then continued, “ The first wit¬ 
ness Called was R.P., who proved all that had been 
stated by the counsel for the prosecution. Mr. J. G., 
the attesting witness to the bill of sale from the sheriff 
to Messrs. W. t was next called, but not being able to 
prove a deputation from the under-sheriff for that year, 
the jury, under the directions of the learned Judge, 
were obliged to give a verdict of acquittal, to the great 
regret of-a crowded court, on whom the statement and 
the evidence, as far as it went, made a strong impres¬ 
sion of their guilt.” Plea, 1st, not guilty; 2d, that 
after the expiration of forty days from the 28 th June, 
17^8, and before the publishing of the said supposed 
libels by the defendant, on the 11th April , 1819, the 
supposed libellous matter set forth in the declaration 
was published in a certain public newspaper, intitled, 
** Hampshire Telegraph and Sussex Chronicle ” by George 
Henry Motley and William Harrison. Flea then stated, 
that defendant, at the several times when he published the 
said supposed libels, did also publish that the supposed 
libellous matter was copied and quoted from the last- 
mentioned public newspaper; and that, at the time of 
the said supposed libellous matter being so published in 
the last-mentioned public newspaper, an affidavit, before 
then made and delivered to the commissioners for ma¬ 
naging his majesty’s stamp duties, was remaining at the 
office of the commissioners, pursuant to the statute, by 
which affidavit tiie said G. H. M. and W. H. made 
oath that they, the said G. H. M. and W. H ., were, at 
the time of making the affidavit, the publishers of the 
last-mentioned public newspaper. The plea then stated, 

that 
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that the said O. H. M, and W. H., at the time of A® 
publication of the supposed libellous matter by the said 
G. H. M. and W. H., had not, nor had either elf them, 
signed or sworn any affidavit that they had ceased to be 
the publishers of the last-mentioned public newspaper. 
Wherefore the defendant published the said Supposed 
libellous matter as he lawfully might. The Sd and 4th 
pleas did not differ materially from the first. The 5th 
plea, as to all except the matter follwing, viz. “ to the 
great regret of a crowded court, on whom the statement 
of the evidence* as far as it went, had made a strong im¬ 
pression of their guilt,” stated that, at the trial of the in¬ 
dictment, the counsel for the prosecution made the 
speech set out in the supposed libel, and that having 
so stated the facts, the said R. P. was called and ap¬ 
peared as the first witness in support of the said charges, 
and by his testimony proved all that had been so stated 
by the counsel for the prosecution* and that J. G., the 
attesting witness to the bill of sale of the said Messrs. 
W., was next called as a witness in support of the pro¬ 
secution, and that not being able to prove the deputa¬ 
tion of the under-sheriff to the officer, the jury, being 
so directed by the Judge, were obliged to give a verdict 
of acquittal. The plaintiff joined issue on the plea 
of not guilty, and demurred generally to the other 
pleas. 


lBfel. 


tilewta 

Wkrtik 


Chi tty, in support of the demurrer; The first three 
■special pleas are bad, inasmuch as they do not state 
that the persons from whose paper the libel was copied 
were the original authors. If an action were brought 
against them, therefore, they might plead that, at the 
time of the publication by them, they also stated that 

T t 2 they 
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they copied it from another paper. It Is true that in 
some instances a person repeating slander which he has 
heard from another will be justified, if at the titne of 
the repetition he declares the name of the person from 
whom he heard it. That rule, however, has never been 
extended to the case of written slander, by which 
greater publicity is given, and which is a more deliber¬ 
ate act. Besides, the defendant, at the time of the 
publication, did not give the names of the publishers, 
but merely a clue by which those publishers might be 
discovered. Davis v. Lewis (a), and Woolnoth v. Mea¬ 
dows (6), are authorities to shew, that even in the case of 
oral slander the name of the original author of the 
slander must be mentioned at the time of repeating it. 
The fifth plea is bad, inasmuch as it only states the 
speech to have been made by a counsel, and then alleges 
generally, that a witness called in support of the charges 
proved all that had been stated by the counsel. Now if 
it be allowable to publish the proceedings of a court of 
justice* the evidence itself ought to be given, and not 
the result; for the plaintiff cannot take issue upon the 
fact, whether the witness proved all that the counsel 
said. Maitland v. Gcnddney (c) is an authority to shew 
that, in a justification that the defendant named the 
original author of the slander at the time, it is necessary 
to give the very words used, and not the effect of them. 
Besides, this was the publication of an ex parte proceed¬ 
ing, the defendant not having had an opportunity of prov¬ 
ing his innocence; and Rex v. Lee (d), and Rex v. 
Fisher t (e), are authorities to shew that such a publication 
is not lawful. 


(n) 7 T. R. 17. 
(c) 2 Eatt, 426. 

( e) 2 Campb. 568. 


(b) S Etui, 463. 
(d) 5 Esp. 123. 


Platt , 
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Plait, contra. This first three special pleas a re good. 
By the Sb Geo. a* 0.1&., ivo \ktkh\ shall publish. % 
newspaper, until an affidavit shall be delivered to the 
commissioners of stamps, specifying the name and place 
of abode of the printer, publisher, and proprietor ; and 
by s. 12., the copy of such affidavit shall, in all proceed¬ 
ings civil and criminal, touching any publication con¬ 
tained in such newspaper, be conclusive evidence of the 
truth of all such matters set forth in the affidavit 
against every person who shall have signed and sworn 
such affidavit, and also against every person who shall 
not have signed the same, but who shall be therein 
mentioned to be a proprietor, printer, or publisher of 
such newspaper. The fact disclosed in these pleas, that, 
at the time of publishing the libel, the defendant named 
the newspaper from which it was copied, and that, be¬ 
fore that time, an affidavit was duly filed with the com¬ 
missioners of stamps, by which the persons named in 
the plea made oath, that they were the publishers of 
the same, shews, that the defendant gave the plaintiff 
the means of ascertaining, with certainty, the original 
authors of the slander, and therefore, that he furnished 
the plaintiff with a certain cause of action against a 
prior propagator of the slander. For the maxim “ cer- 
tum cst quod ccrtum reddi potest” applies. In order to 
maintain an action for the publication of a libel, the 
libellous matter must be false and malicious; thus if a 
man truly charge another with an offence, though he 
may be indictable for it, still he may justify the truth 
in an, action, however maliciously he may have made 
the charge, (a) So, in an action for a malicious prose- 
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lStgh cutiap or arrest, there must be a want of probable cause, 
however strong the eyidjence of malice may be. Although 
slanderous matter reduced to writing will be actionable^ 
whe^e the same matter not in writing would not be so, 
yet, with respect to the ingredients of falsehood and 
malignity, the rules which obtain in ap action for the 
publication of the one are equally applicable to one 
brought for the publication of the other. The deliber¬ 
ation with which an alleged calumny may be published, 
cannot alter the question with respect to its truth or 
falsehood. In this case, the defendant ha6 not trans¬ 
gressed the bounds of truth, for lie has only alleged by 
the supposed libel, that the libellous matter had been 
published by the proprietors of the Hampshire Telegraphy 
which was in fact the case; not vouching himself for 
its authenticity, but citing his authority; so that his 
publication of it could not give any confirmation or 
authenticity to the slander, which still stood upon the 
authority of the original propagator of it. Now it is a 
general rule, that if A. publish to B. slanderous words, 
and he reports them as he heard them from A., A. shall 
be answerable for all the damage which the individual 
so calumniated may sustain, by reason of B *s hav¬ 
ing so reported it. Earl of Northampton's case, (a). 
Upon principle, the same rule will apply to libels. 
If A. publish libellous matter, and B. report it after¬ 
wards as having been published by A., the latter shall 
be answerable to the person libelled, for all the damage 
he may sustain by reason of B.'s having so reported it; 
for if B. were also answerable, the plaintiff would re¬ 
cover his damages twice over; and the law will not 
allow two compensations for the same injury. The fifth 
plea is good, although it only states the result of the 
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evidence given by the witness. The reason why It Is 
necessary in ordinary duei to set out the very words of 
the dander. Is, to give to the party slandered a certain 
cause of action against the original author of the slander. 
But in this case that reason does not apply, because no 
action could be maintained, either against die counsel 
who, in the course of his professional duty, stated the 
facts of the case, or against the witness, who, in the 
course of a judicial proceeding, gave his evidence. That 
plea, therefore, is good. 



Abbott C. J. In giving my opinion upon the pre¬ 
sent case, I shall not refer to the formal objections (a), 
because if the pleas were good in point of substance, the 
Court would, no doubt, permit those pleas to be 
amended; nor do I think it necessary to decide, whe¬ 
ther a plea in bar, stating that the defendant copied the 
libel from another newspaper, and that he at the time 
named the publishers of that paper, would be good; 
for, in the present case, although the defendant has now 
in his plea given those names, he did not do so when, he 
published the libel. I am not prepared, however, to as¬ 
sent to the proposition, that such a defence is applicable 
to cases of written slander, for that would give great 
fooiiity to such publications, which ought, if possible, to 
be prevented. Nor am I prepared to say that this is 
matter of defence upon a plea in bar; for it cannot be 
ap answer to the charge of malice, which may exist in 
the case of repetition as well as invention; and if we 
held it to be a bar, that question would be altogether 

(a) In the course of the argument, some formal objections were taken 
to the pleas, which, as the Court did not ultimately decide upon them, 
bare not tom mentioned. 
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general: issue, thenthe question, whether it were re* 
psated maliciously, and from a design to dander or not, 
would be left to the jury, who might then find their 
verdict upon the whole case. As to the last point, the 
objection taken to the fifth plea, seems to me unanswer¬ 
able. It is asserted in the libel, that a certain witness 
proved the allegations contained in a speech made by 
counsel in stating a case to the jury. Now that justifi¬ 
cation cannot be supported. The defendant ought to 
have detailed and transcribed in the publication, the 
evidence of the witness. If he had done so, his readers 
might then have judged for themselves. If a party is 
to be allowed to publish what passes in a court of jus¬ 
tice, he must publish the whole case, and not merely 
state the conclusion which he himself draws from the 
evidence. I think, therefore, that these pleas are bad. 

Bayley J. I am of the same opinion. I think that 
these pleas are bad in substance. As to the firat three 
special pleas, it does not appear that the defendant, at 
the time of publishing the libel, stated the name of the 
original author of the slander. It has beat argued, 
however, that he did state sufficient to enable the plain¬ 
tiff to find that out. But I am of opinion, that that is 
not sufficient. An individual slandered is not to be put 
to the expencc and trouble of ascertaining, by enquiry, 
who the original libeller is. If a defendant is to be 
allowed to rely upon a plea of this. nature (supposir^j 
that there can be suen a plea m bai, which may be 
doubtful) it can only be in a case where he has ori¬ 
ginally given up the author by name, and where the 


name 
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fianM^is sufficient to identify the party. IfL that,be not 
sufficient for that purpose, I. think there .oughft*toibe 
aft additional description. I am also of opinion, that 
the last plea is bad. It is no justification that a d»« 
fendant has truly stated, in his publication, the speech 
made by counsel, in stating a case to the jury; he must 
go further, and shew the truth of the facts there stated. 
It is the duty of a counsel to state facts, although they may 
be injurious to the character of individuals, and he is pri¬ 
vileged so to do, if he speaks conscientiously according 
to his instructions; but if it were to follow, that others 
might repeat what he says, it might be most injurious to 
the character of individuals ; for as to them, the reason 
for the privilege, which is the advancement of public 
justice, does not apply. This principle is recognised 
in Lake v. King (a), Rex v. Lord Abingdon (b), and Rex 
v. Creevey (c ). Upon these grounds, I am of opinion^ 
that this plea cannot be supported, and that our judg¬ 
ment must be for the plaintiff. 



HolroVD J. I am also of opinion that these pleas 
are bad, and that even if they had been pleaded in a 
more formal manner, they could not have been sup¬ 
ported. In actions for slander, the truth may be 
pleaded as a legal defence. But that plea admits the 
malice, and, notwithstanding that, justifies the public¬ 
ation. It is, however, a very different thing to justify 
the repetition of slander, by alleging, as a bar, that 
some other person originally was the author of it. For 
it^does not follow, that, because a defendant may justify 
slandev if true, he may also justify the repetition of 

fa) IXaimd. ISh [b) 1 £y. 226, (*) 1 M.$S. 275. 
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slanderous words which are not true, if he has heard 
them from another person. Unless we go the length 
of holding, that such a repetition wonld be justifiable, 
even when spoken from a bad motive, we cannot sup¬ 
port the present pleas. All the cases on this sub¬ 
ject arise out of die case of the Earl of Northamp¬ 
ton , (a). They do not, however, confirm that de¬ 
cision, but all go on the ground of being distinguishable 
from it. The book in which that case is found, is not 
so accurate as the rest of the reports of Lord Coke, not 
having been published by him in his lifetime, but from 
his notes afterwards. The point there is stated in very 
general terms, and as it seems to me, may be question¬ 
able. It is put thus: “ In a private action for slander 
of a common person, if J. S. publish that he hath heard 
J. fV say that J. G. was a traitor or thief, in an action 
on the case, if the truth be such, he may justify.’* It 
is observable, that Lord Coke does not say that it is 
lawful to repeat slander in all cases and at all times, but 
only that the party may justify under certain circum¬ 
stances. If, for instance, he repeats, not with intention 
to defame, that may be so; but it is not laid down, 
that a defendant may maliciously do so; and unless it 
goes that length, it will not support the present pleas. 
But I think it is questionable, whether, as stated, it 
must not have some qualification added; for in the third 
resolution, cases are put in which it is held to be unlaw- 
fbl to repeat slander. Taking, therefore, the whole to¬ 
gether, it seems to me, that the proper way is, to take 
the passage, with this qualification, that if J. 8. publish, 
on a fair and justifiable occasion , that he hath heard 
J. W. say that J. G. was a traitor or thief, he may, if the 
truth be such, justify. It must not, therefore, be taken 




(<?} 12 Rep. 133, 
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as a general rule, even in oral slander, that the Riati* 
cious repetition of it may be justified, if the name of 
the author be given up at the time. If it could* it would 
be productive of zpischief; for the person slandered 
could bring no action against the malicious repeater, 
and if he did discover who the person was, and brought 
an action against him, he might only be able to support 
it by the testimony of the very person who had so ma¬ 
liciously repeated it. Perhaps, therefore, the rule has 
been laid down too largely in the Earl of Northampton *s 
case, and ought to be qualified, by confining it to cases 
where there is a fair and just reason for the repetition 
of the slander. In the present case, however, it is clear, 
that there must be judgment for the plaintiffi On the 
other point, I concur with the rest of the Court. 


mb 


tasw. 

aamnd 

W4**JP* 


Best J. I am of the same opinion. The attempt 
here is to justify this libel under the authority of the 
Bari of Northampton’s case. If this precise point 
had been there determined, I should doubt the pro¬ 
priety of that decision; and I think that the reasons 
given by my Brother Holroyd shew that the fourth re¬ 
solution in that case requires some qualification. For it 
cannot be justifiable to repeat slander under all circum¬ 
stances ; but only in those cases where it is done, not for 
the purpose of merely circulating the slander, but for 
some fair and reasonable cause. And, besides, I am not 
prepared to say that that case extends to written slander, 
in which the repetition, by producing a greater disper¬ 
sion, increases in a tenfold degree the injury to the 
individual. I think, therefore, that the first three special 
pleas are bad. As to the last plea, I also agree with 
the rest of the Cpurt. Here the proceeding which was 

pub- 



m 
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published vn not complete^ tbs case having been stop* 
ped i« limine. And (he words of the witness ere'not 
stated, but the substance of his evidence. This, there¬ 
fore, cannot be justified. Besides, the defendant must 
have known, when he copied it from the other paper, 
that it was an illegal publication; and he cannot be 
justified in republishing a statement which he knew to 
be unlawful. 

Judgment for the Plaintiff. 


jw27tiu The King against Glossop. 


In a conviction 'T’HE conviction stated that on, &c. at &c. C. TV. TV. 

of defendant for JL . 

causing to be came before two justices for the county of Surry, 

Acted At ft cer- 

tain place called and informed them, that defendant, late of the parish 
zvLnim*in the St. Mary, Lambeth , in the county of Surry, in a ccr- 


jWary Lambeth, ta * n P^ ace * n t ^ lc P ar i s b aforesaid, called the Royal Co- 

for gain and re¬ 
ward, a certain 


burg theatre, without lawful authority of letters patent. 


entertainment 
of the stage 
called Richard 
the Third, the 
evidence set 
forth was, that 
the defendant 


and without licence from the Lord Chamberlain, did 
cause to be acted, for gain and reward, a certain enter¬ 
tainment of the stage, to wit, a certain tragedy called 
Richard the 3d., or the Battle of Bosvcorth Field, &c. 


o^twiceat"^ contrary to the statute, &c. The conviction then stated 

rehearsals of 
Richard ; that 

another person was stage-manager; that defendant engaged T. S. to perform, and gave him 
a check for the amount of his benefit: Held, that this was sufficient to warrant the justices 
in drawing the conclusion that the defendant caused the play of Richard the Third to be 
performed. 

The conviction also stated, after the appearance and plea of defendant, that divers cre¬ 
dible witnesses, to wit, J.S., &C-, came before thejustice* upon their several oath*, to them 
severally and respectively, and in the presence of the said/. S. S.c. duly administered: Held, 
that taking it altogether, it did substantially appear that the oath whs administered toi the 
witnesses in the presence of the magistrates. 

The evidence also stated, that the Coburg Theatre was in the parish of TJtmheth, and the 
adjudication of the penalty was to the poor of the parish of Si.,. Mary, Lambeth. ■ Held, 
that this was no variance, it not appearing that there wore two distinct parishes sauarnrd. 


the 
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the appearance-«F defendant, aiid pies of'Xiot gifikfeftind 
then-proceeded thus, “ nevertheless, upon tins -same day 
and ’year 'Idst aforesaid, at the said police-office* Union - 
Hall, in the laid parish of St. Saviour aforesaid, divers 
credible witnesses, to wit, one John Tovey, one Junius 
Brutus Booth , and one William Allmay, came before 
us the said justices, upon their several oaths, on the 
Holy Gospel of God, to them severally and respect¬ 
ively, now here and in the presence of the said John 
Toavey , Junius Brutus Booth , and William Allway, re¬ 
spectively duly administered: depose, swear, and in the 
presence of the said Joseph Glossop, upon their oaths 
aforesaid, severally affirm and say,” &c. In the evidence 
it was stated, that the Coburg theatre was in the parish of 
Lambeth ; and that an alteration of the play of Bichard 
the 3d. was acted there for money. As to the defend¬ 
ant’s causing that play to be represented, the evidence 
stated was, that I. B. B. became acquainted with defend¬ 
ant as manager and proprietor of the Coburg theatre; 
that defendant was seen once or twice at the rehear¬ 
sals of Richard; that another person was stage-mana¬ 
ger ; that I. B. B. engaged with defendant to perform 
several characters; that I. B. B. applied to defendant 
for that purpose; and that defendant made him an offer 
for twelve nights, to perform; that the contract was in 
writing; that I. B. B. afterwards performed there. 
That at his benefit defendant gave him a cheque for the 
amount. The conviction concluded, that defendant 
was guilty, and adjudged the penalty of 501., one-half to 
the informer, and one-half to the poor of the parish 
of St. Mary Lambeth , being the parish where the of. 
fence was committed. The conviction having been re¬ 
moved into this Court by certiorari. 

Marryat, 



TheJ^ta 

< 
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The Kim 
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Marryat, Casberd , and Adolphus, took three objections 
to it. First, that it did not sufficiently appear that the 
defendant had caused the play of Richard the 3d. to 
be performed. All that appears is, that he was seen at 
one or two rehearsals of Richard, and that he oifered 
to engage performers, and paid them. But these facts 
do not shew even prim a facie that he caused that 
particular play to be performed, which is necessary. 
Secondly, the witnesses do not appear to have been 
sworn in the presence of the magistrates, or of the 
defendant. They are stated to have been sworn in 
the presence of themselves only. If so, the evidence 
was improperly taken. Thirdly, the adjudication of 
the penalty is to the poor of St. Mary Lambeth, where* 
as the evidence states the Coburg theatre to be in Lam¬ 
beth only, and now constat that Lambeth and St. Mary 
Lambeth are the same parish. 


Scarlet, Gumey, F. Pollock , and Turton, contra were 
stopped by the Court. 

Abbott C. J. As to the first objection, it is suffici¬ 
ent to say, that it cannot prevail, unless the evidence 
stated on the face of the conviction, be such as that no 
reasonable person could draw the conclusion, that the 
defendant caused this particular play to be performed* I 
am very far from thinking that to be the case. The ma¬ 
gistrates might very reasonably draw the conclusion, and 
having done so, we cannot overturn their decision as to 
the fact. As to the second objection, the whole forms one 
sentence; and it is there stated, that the defendant hav¬ 
ing appeared before the magistrates and pleaded not 
guilty, ** nevertheless^ upon this same day wad year, divers 


ere- 
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credible witnesses, to wit, &c. come before ns upon their lttfl* 
severe oaths, on theHolj Gospel of God, nowhere in the 

The, Kim 

presence of the said witnesses duly administered, & e** «mmi 

Takingthe whole together, I think it substantially appears 
that the oath was administered in the presence of the 
magistrates to the witnesses. As to the last objection, I 
think the evidence sufficient to support the adjudication 
It does not appear that Lambeth, and St. Mary, Lambeth, 
are two parishes, and unless that be so it is no variance. 

If in the trial of an ejectment, the premises were de¬ 
scribed to be in St. Mary, Lambeth , and the evidence 
stated them to be in Lambeth, I think it would be no 
variance. And it was so held in Doe dem. Toilet v 

• 

Salter (a), where the ejectment was for lands in Farrfham, 
which, at the trial, were proved in Famham Royal: and 
there it was held no variance, the defendant not having 
proved that there were two Famhams. I do not think 
therefore, that the magistrates were wrong in the adjudi¬ 
cation made by them, on this evidence. Upon the 
whole, therefore, none of these objections are sufficient, 
and the conviction being regular, must be affirmed. 

Conviction affirmed. 

(a) 13 Eattj 9. 


The King against The Inhabitants of Holy 
Cross, Westgatb. 


TWO justices by their order removed the pauper, Where a pau- 

JL /. TT 1 n P* r W “ 

Edward Best , from the parish ot Holy Cross, west- sworn in as a 

gate , in the city of Canterbury , to the parish of Holy a court lm, and 

after executing 


the office for a few days, he was afterwards irregularly, by two magistrates, discharged from 
executing his office, and another person appointed ; but he acquiesced iii this, and did not 
■a feet afterwards execute the office: Held, that this was not executing an annual office 
within the parish so as to confer a settlement. 

Cross, 
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1691. Cross, Westgate, in the county of Kent. The sessions on 
appeal confirmed the order subject to the opinion of 
this Court upon the following case. The city of 
Canterbury is divided into six wards, and two of the 
1 WnMAn!’ twelve aldermen of the city are appointed for each 
ward, a court leet is held annually by the two alder¬ 
men, at which a constable and borsholder for the ward 
are chosen. In the month of October , 1817, and lor 
some time previously, the pauper resided and carried 
on business in the parish of St Maty Northgqte Can- 
terbury, which is in the ward of NorthgcUc , that ward 
containing the parishes of St. Maty Northgatc , and 
St. Alphage. On the 21st October , 1817, the annual 
court leet was held for the ward of Northgatc , at which 
the pauper was duly chosen borsholder of the ward for 
the year ensuing, and upon being sent for to take upon 
himself the office* he attended at the court, and was 
regularly sworn in, the staff of office was also delivered 
to him by the former borsholder. A day or two after¬ 
wards be happened to be at the City Arms public house, 
within his ward, when a dispute arose between some 
persons, which was likely to create a disturbance, and 
he was desired to preserve the peace; in consequence of 
which, he fetched his staff, and put an end to the dispute, 
but he did not do any other act as borsholder than that. 
After he had been sworn in a few days, he was desired 
to attend the monthly meeting of the magistrates, and 
he attended with his staff; he was called into the council 
chamber, and informed by the .then mayor, that as it 
was a question to what parish he belonged^ he xuustleaye 
his staff there for the present, and that he should know 
further about it in a few weeks, he left his staff according- 
ly, and not having heard any thing more, he did not act, 

nor 
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nor was he called upon afterwards to act as borsholder. 
The steward of the leet notified the pauper to the 
magistrates, as the sworn borsholder for the ward of 
Northgate, and he appeared so in the list of the peace 
officers, entered in their record book. The succeeding 
court leet for the ward of Northgate was holden on the 
20th October, 1818, and the pauper resided during the 
whole of the year in the parish of St. Mary,",Northgate . 
The duties that were required to be performed by the 
borsholder of the ward of Northgate , during the re¬ 
mainder of the year, were performed by another person, 
who resided part of that time within the ward, and part 
in the borough of Staplcgate , adjoining to the ward, but 
not within the jurisdiction of the city of Canterbury, but 
that other person was not chosen or sworn in as bors¬ 
holder of the ward, nor did he attend the sessions in 
that character, nor was his name enrolled in the list of 
peace-officers. 


1821 . 


'Dm Hjena 

uSkit- 

Hi»t Cmmb. 
Wimanr. 


Beretis, in support of the order of sessions, after stating 
the case, and that the question was, whether the pauper 
gained a settlement under 8 & 4 W. and M. c. 6 \, by 
executing a public office in the parish during a year, 
was stopped by the Court. 

BoUand contra. In this case the pauper was the 
l^egal borsholder during the whole j'ear; for the mayor 
liad no right to remove him from the office over which 
he had no jurisdiction; nor can he be considered as 
having executed the office by deputy. For all the cases 
of deputies are where they are appointed by the courts 
leet, which was not done here. The pauper therefore 
Was thte legal officer, and resided in the parish for a 
Vol. IV. U u year. 
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1891. 

Hie Kino 
against 
The Inhabit¬ 
ants of 
Holy Cross, 
Wesigate. 


year, and there is nothing which shews any refusal on 
his part to perform the duties of his office. In fact he 
would have been liable to punishment, if he had so re¬ 
fused. 

Abbott C. J. At the time of the passing 3 & 4 IV. 
and M. c. 6., it was possible for any individual to gain 
a settlement by a residence for forty days in the parish. 
The object of that act was, to add to this the necessity 
of delivering to the parish officers a notice in writing, 
which they were required to read in the church and to 
register, in order that there might be public notice to 
all the inhabitants, that they might, in case the in¬ 
dividual was likely to become chargeable, procure his 
removal from the parish. But that act contemplated 
two cases, in which no notice in writing was to be given, 
viz. the serving an annual office and the payment of 
parish rates. Its object Mas obviously notoriety. Now 
that is only attained by the actual execution of the 
office, and not by the appointment to it. Although, 
therefore, it does appear, that the pauper in this case was 
irregularly discharged from his office, and another per¬ 
son irregularly appointed to succeed him, yet as he did 
forbear to do the duties of it, I think he cannot within 
the statute be considered as having executed a public 
annual office in the parish, and that he did not thereby 
gain a settlement. The judgment of the sessions was 
therefore right. 


Order of Sessions confirmed. 
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The King against The Inhabitants of the West 
Riding of Yorkshire. 

J NDICTMENT, in the usual form, against the de¬ 
fendants, for the non-repair of 300 feet of the high¬ 
way next adjoining the south end of Leeds bridge, in 
the West Riding of the county of York. The plea ad¬ 
mitted, that, as to 7 5 feet next adjoining the south end 
of the said bridge, the inhabitants of the West Riding 
were liable to repair the same; but stated, as to the 
residue of the said highway, that the bridge was an an¬ 
cient bridge, situate from time immemorial within the 
township of Leeds, in the said Riding, and that the said 
residue of the said highway, from time immemorial, had 
also been situate in the said township; and from time 
immemorial had been repaired by the inhabitants of the 
township of Leeds. Demurrer and joinder. 

BlacJcburnc , for the crown, in support of the de¬ 
murrer. The plea is bad in not stating any consider¬ 
ation for the prescriptive liability of the inhabitants of 
the township of Leeds to repair this part of the highway. 
In Re.r v. St. Giles's, Cambridge (a), the plea was held 
bad for this reason. And the ground of the decision in 
that case, that there could not be any possible con¬ 
sideration for casting the burden of repairing the road 
on the inhabitants of another parish, equally applies 
here. For the inhabitants of Leeds are equally with 
the rest of the Riding bound to contribute to the 


1821. 


Wednesday, 
June 27th. 


In a pica by 
the inhabitants 
of a county, 
that the inha¬ 
bitants of a par¬ 
ticular town¬ 
ship have im¬ 
memorial I v re¬ 
paired the high¬ 
way at the end 
of a county 
bridge situate 
within the 
township, it is 
not. necessary 
to state any 
consideration 
for such pre¬ 
scription. 


(a) 5 M. £ S. 260. 

Uu 2 


repairs 
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1821. repairs of other bridges. In Rex v. Ecclesfield (a), a con- 
sideration appeared on the face of the record. For there 

The Kino 

against it was stated as a general custom in the parish for each 

The Inhabit- , , 

ants of the township to repair its own roads. 

West Riding of 

Yokk shies. 

E. Alderson , contra, stopped by the Court. 

Abbott C. J. The uniform course of pleading is to 
state the prescription, as in the present case. The case 
of Rex v. St. Giles's, Cambridge, is quite distinguishable, 
on the grounds stated in the judgment of the Court in 
Rex v. Ecclesfield. Here the highway is situate within the 
township of Feeds. The object of the form of the plea 
in Rex v. Eccles/ield probably was to allow greater lati¬ 
tude to the evidence in support of it, and also because 
possibly the road indicted in that case was not an imme¬ 
morial highway. Here it is the ordinary case of a town¬ 
ship, liable to repair a part of a bridge situate within 
it, of which there are many instances in the books. 
There must, therefore, be judgment for the defendants. 

Judgment for the defendants. (/>) 

(«) 1 A. 359. 

(6) See 7 Hast 588. ltcx v. In habitants of the West Riding. 


Wednesday, The KrNG against The Inhabitants of Tyrley. 

June 27th. 


justices, by their order, removed Edward Peake 
family from the township of Audlem, in the 

time^eiuered^ County of Cheshire, to the township of Tyrley, in the 
into tlte service 

the day before New-year's Day, and quitted two days after Christmas, receiving his full 
wages: that being the usual time that, servants in that part of the country go into and leave 
their places. The Court thought that this was a contract which had arrived at its ter¬ 
mination before the expiration of a year; but the sessions having expressly found it to be a 
hiring and service for a year, the Court considered themselves as bound by {hut finding. 

county 


A pauper hav- ^ W 


ing hired him¬ 
self without 
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county of Stafford. The sessions, upon appeal, con¬ 
firmed the order, subject to the opinion of this Court, 
oh the following case. Edward Peake , the pauper, hired 
himself at SL and his washing, without any time being 
specified, but which the sessions found to be a general 
hiring for a year. The pauper entered into his service 
the day before New-year's Day, and quitted, with the 
consent of his master, two days after Christ mas-day, the 
usual time that servants, in that part of the county, go 
into and leave their places. The pauper received the 
whole of his wages at the time of his quitting, and 
stated, that when he left, he considered himself 'no 
longer under the controul of his master. The sessions 
confirmed the order, and found this to be a hiring and 
service for a year. 

Nolan, in support of the order of sessions, was stop¬ 
ped by the Court. 

Pearson, contra. Although the sessions have found 
it to be a hiring for a year, yet it is clear their decision 
is wrong, for there is no ground for presuming any dis¬ 
pensation with the service. It is expressly stated that 
this pauper quitted _ at the usual time, and came in also 
at the usual time. There was, in substance, therefore, 
only a hiring, according to the custom of the country, 
which it appears is for a less period than a year. 

Abbott C. J. As the sessions have expressly found 
the fact of a hiring and service for a year, I think we 
are bound by it. I cannot say that no reasonable per¬ 
son could come to such a conclusion upon the facts 
stated, although 1 certainly should not have come to 

Uu 3 it 


1321 . 

The Kins 
against 
Hie Inhabit, 
ants of 
Tnmsr. 
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1851. 

The Kixa 
against 
The Inhabit- 
ants of 
Tvm.it. 


it myself. 1 should have thought, that, in this case, there 
tvas neither a dispensation with the service, rior a disso¬ 
lution of the contract, but that the contract had arrived 
at its termination, and that before a year had expired. 
But still, as the question was properly for the determin¬ 
ation of the sessions, who hare expressly found the fact 
otherwise, I think their order must be confirmed. 


Order of Sessions confirmed. 


Thursday, The King against The Justices of Salop. 

June i.’Stli, 


Semble, that 
the entering in¬ 
to the recogni¬ 
zance required 
by 49 3. 

C. (|S. S. 
before the jus¬ 
tices. who make 
an order of bas¬ 
tardy, does not 
dispense with 
the necessity of 
giving such 
justices notice 
of appeal 
against the or¬ 
der, the statute 
requiring the 
party to give 
notice of bring¬ 
ing such appeal, 

“ and of the 
cause and mat¬ 
ter thereof.” 

But held, 
that a parol no¬ 
tice of sucli ap¬ 
peal, and of the 
cause and mat¬ 
ter thereof, will 
be sufficient. 


JpEAUSOX on a former day had obtained a rule, 
calling upon the defendants to shew cause why a 
writ of mandamus should not be directed to them, com¬ 
manding them to cause continuances to be entered, and 
hear the appeal of one Joseph Oliver against an order 
of two magistrates, under the 49 G. !>. e. (IS. a. 5., 
whereby the said Joseph Oliver was adjudged to be the 
reputed father of a bastard child. It appeared, by the 
affidavits upon which the rule was obtained, that the 
order in question was made on the 30th January, that 
immediately upon the order being made, the appellant 

N. 

entered into the recognizance required by the statute, 
before the justices who made the order; and that a 
regular notice of appeal to the quarter sessions, to be 
holdcn on the 30th April, was served, on the 9th of 
April, upon the churchwardens and overseers of the 
parish on whose behalf the order was made. When the 
appeal was called on for trial at the sessions, it was ob¬ 
jected by the respondents, that no notice had been 
given to the justices who made the order, of the intention 
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to bring the appeal, and of the cause and matter there- 1821. 
of) as required by the statute; and upon the sessions The King 

holding such notice to be necessary, the appellant offered again*. 

The Justices cm 

to prove, that, previous to entering into the recogni- Suon 
zance, he gave a parol notice to the justices who made 
the order, of his intention to appeal against it, and of 
the cause and matter of such appeal; but the sessions 
would not allow such notice to be proved, and dismissed 
the appeal. The rule was obtained upon two grounds; 
first, that the entering into the recognizance before the 
justices who made the order, dispensed with the neces¬ 
sity of giving them a notice of appeal; and, secondly, 
that in case a notice to the justices was necessary, the 
sessions ought to have received the evidence of a parol 
notice, which was tendered by the appellant. 

Russell now shewed cause. As to the first ground 
upon which the rule had been obtained, it may be ad¬ 
mitted, that if the statute, under which this order was 
mode, had merely required that the justices making the 
order should have notice of the appeal, it might be dif¬ 
ficult to contend, after the cases of Rex v. The Justices 
of Leeds (a) and Rex v. The Justices of Essex (£>), that 
a sufficient notice had not been given by the appellant 
entering into the recognizance before them, at the time 
they made the order. But as the statute requires that 
the justices should not only have notice of the intention 
of the party to bring an appeal, but should also have 
notice “ of the cause and matter thereoff it seems clear, 
that the recognizance could not dispense with the notice 
required by the statute, inasmuch as no information, as 

(6) 4 B.$A. -276. 


(a) 4 T. R. 583. 


Uu 1 


to 
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18&h to the <5«u8o ami matter of the appeal, could bo comtnu- 
Tbe KiK* n ‘ el| tod to the justices by the terms of the recognizance. 

Both in r. 5. and s. 7. of the statute, the notice and the 

Tl»e Jmmkmef 

S*wr. recognizance are mentioned, as distinct and independent 
proceedings. {Bayley J. Supposing the argument to 
be correct, that the entering into the recognizance was 
not a sufficient notice within the statute of “ the cause 
and matter of the appeal,” how can the other ground, 
upon which the rule has been obtained, be answered, 
viz. that evidence of the parol notice ought to hove 
been received by the sessions ?] It appears, from the 
affidavits filed in answer to the rule, that it is the 
practice, and one of the standing orders of the sessions 
for the county of Salop , for all notices of the trial 
of appeals in that court to be in writing; and this is 
a reasonable practice of the court of quarter sessions 
which this Court will sanction. In Pain/ on Convic¬ 
tions, 202, in speaking generally of appeals allowed 
by statutes, it is laid down that “ the notice, where 
the statute requires any, should be in writing.” Be¬ 
sides, as in this case the statute directs a notice 
to be given of the “ cause and matter” of the appeal, 
it must be presumed, that a notice in writing was 
contemplated, though not expressly required by the 
words of the statute, as the justices can not be ex¬ 
pected to remember the cause and matter of an appeal 
contained in a parol notice, which may possibly be 
minute and circumstantial, and may be given at a time 
when the justices arc loo much occupied with other 
business, to make a memorandum of the cause and matter 
which it contains. 

Pearson, contra, was slopped by the Court. 


Bayley 
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Baxley J. I amof opinion,, that in this casethe 
sessions ought tohave,received the evidence of the parol 
notice of appeal which was tendered by the appellant* 
It may be convenient, that a notice of appeal, particu¬ 
larly where it is a notice of the cause and matter of 
the appeal, should be in writing; and in many cases 
the statute giving the appeal requires that there should 
be a written notice; but we cannot say that a notice in 
writing is necessary, where it is not required to be in 
writing by the clause in the statute, which directs a 
notice to be given. An appeal is usually allowed by 
statute on certain conditions; and when one of those 
conditions is, that the party appealing shall give a no¬ 
tice of his appeal, it would be to add a further con¬ 
dition, if wc were to hold that such notice must be in 
writing. 


IHftlt 


<wo*af 

Th« Jostfeetb: 
StMh 


Holroyd J. concurred. 


Rule absolute, (a) 


(n) slbboll C. J* and Heal J. had left the Court. 
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jrrid'tjf. Faith against The East India Company. 

June 29th. 


By a charter- 
party, freight 
was agreed to 
be paid for the 
use or hire of 
the ship at a 
certain rate per 
ton, for a voy¬ 
age out and 
home, in man¬ 
ner following, 
viz. : a certain 
sum in advance 
on the ship’s 
clearing out¬ 
wards, and the 
residue half in 
cash and half in 
approved hills, 
upon the deli¬ 
very of the 
homeward car¬ 
go ; the owner 
also appointed 
C. S. master, at 
the request of 
the charterer, 
who executed 
a bond, condi¬ 
tioned for the 
faithful per¬ 
formance of 
the master’s 


D EBT for money had and received. Plea nil debent. 
The cause was tried before Abbott C. J. at the 


’London Sittings after Trinity term, JSlf>, when a ver¬ 
dict was found for the plaintiff for the sum of 7042/., 
subject to tho opinion of this Court, upon the following 
case. The plaintiff was owner of the ship Eliza, of 
which Charles Sivrac was master, and on the 14th of 
June, 1816, entered into a charter-party with John Bur¬ 
ton Gooch, which contained provisions, that the ship 
should take on board a cargo, and proceed to Bengal, 
and being arrived there, give notice thereof to the 
agents of the freighter; and make a right and true de¬ 
livery of the cargo unto them, agreeable to bills of lad¬ 
ing : and that after such delivery, the master should 
take on board from the agents of the freighter, at Bengal, 
all such other lawful goods as they might think proper 
to ship, and proceed back to London, and being arrived 
there give notice thereof to the freighter, his executors. 


duty ; and the 

owner expressly instructed C.S. to be careful to sign all Iritis of lading with the clause, 
“ freight payable as by charter-party.” The ship was consigned to C. and Co., in Cal¬ 
cutta, by whom she was put up, for her homeward voyage, as a general ship, and different 
merchants shipped goods by her, C and Co. taking for homeward freight bills payable 60 
days after delivery of the cargo; and a new master having been appointed by C . and Co., 
in conjunction with C. S., signed bills of lading with the clause, “ paying freight agreeable 
to freight bill.” The freight bills were made payable in London to It. and Co., to whom 
the charterer was indebted for advances on the outward cargo, and who, as well as C. and 
Co., were cognizant of the terms of the charter-party : Held, that the owner of the ship 
had a Hen on these goods to the extent of the homeward freight. 

C. and Co. also put on board the ship goods purchased by them on account of Uic char¬ 
terer; but he being indebted to them, and It. and Co., their agents, those goods were by 
the bill of lading consigned to It. & Co. ; Held, that as between the owner of the ship and 
It. and Co. the goods were to be considered as the goods of the charterer, and liable to the 
owner's Hen on them for the freight due by charter-party 

In the charter-party, the freighter promised to pay and defray two-thirds of the port 
charges: the owner having paid the whole, was held to have no lien on the goods shipped 
for those charges. 


&C. 
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&c. and make a right and true delivery of the homeward 1823. 

cargo unto him or them, agreeable to bills of lading, -faitt* 

that might be signed for the same, and then end the against 

m m The £iat IW 

voyage. Freight to be paid by Goocli for the use or dia Company. 

hire of the ship, for the whole of her voyage, at the 
rate of 16/. sterling per ton, register measurement 
of the ship, together with 5 per cent, primage thereon, 
such freight and primage to be paid in manner fol¬ 
lowing, that is to say, the sum of 500/., or so much 
thereof as the freight of the outward cargo might 
amount to, calculated in the usual manner, on the 
day of the ship’s clearing outwards; and the remain¬ 
der, on a right and true delivery of the homeward 
cargo, in manner following, viz. one moiety in cash, 
and the other moiety by approved bills, payable at two 
months’ date from that period. And the freighter 
further promised to pay and defray two-tlnrd parts of 
all port-charges, (pilotage and lights dues excepted,) 
which the ship might incur during the voyage. There 
was added to it the following memorandum: “ It is 
hereby agreed, that the expences of the ship in India are 
to be advanced by the freighter’s agents at the exchange 
of the day; and letters of advice are to be written and 
sent to the owner, stating the amount of such advances.” 

The charter-party was entered into by Gooch, on be¬ 
half of himself and Sivrac , who had previously agreed 
with him to bo jointly interested in freighting the 
ship, and in an adventure of goods to be sent out by 
them to the East Indies , and there sold, and other goods 
to be purchased with the proceeds thereof and brought 
home to England , on their joint account. Upon the re¬ 
commendation of Gooch , the plaintiff appointed Sivrac 
master of the ship for the voyage. On the 15th of 

August, 
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1821. August, Gooch anti Sivrac execut'd a bond to the plain- 

” tiffl conditioned for the faithful performance of Sivrac’ s 

agauut duty, os master. On the 13th of August, 1816', the 
The East Ik- * 

via Company, plaintiff delivered a letter of instructions to Sivrac, as 
master, containing amongst other things, as follows: 
v “ It is my particular request, that you will be careful to 
sign all your bills of lading, with the clause of freight, 
payable according to charter-party inserted therein, be¬ 
fore you sign the same, as well as the usual clause of 
quantity and contents unknown, and to cancel all the 
bills of loading for the outward-bound cargo when de¬ 
livered.” Gooch and Sivrac having purchased divers 
goods to form part of the outward cargo, the former 
applied to the house of liazett and Co. merchants in 
London, the real defendants, for a loan of money on 
the security of the cargo, proposing that it should be 
consigned to the house of Colvins and Co., at Calcutta , 
as the agents of liazett and Co., in order that Colvins and 
Co. might sell the goods, and out of the proceeds retain 
for the use of liazett anil Co., so much money as they 
should advance for Gooch and Sivrac, and purchase 
other goods with the residue, if any, for and on account 
of Gooch and Sivrac, to be consigned to liazett and Co. 
who were to receive the homeward goods as the agents 
of the parties interested therein. liazett and Co. agreed 
to this proposal, and advanced the sum of 4218/. 12s. Id. 
for that purpose, and received from Gooch and Shrac 
a bili for 3000/., drawn by them on Colvins and Co. the 
consignees of the goods sent by Gooch and Sivrac to 
Calcutta, as a security for part of these advances; and 
as a further security, bills of lading of the outward 
cargo were sent by Gooch and Sivrac in the ship, made 
deliverable to Colvins and Co. at Calcutta, to whom the 
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ship was consigned. When Bazett and Co. agreed to 1821. 

advance Gooch money, on the security of the outward 

cargo by the Eliza , it was agreed, that the homeward ^ a|w/uf^ 

cargo should be consigned by Colvins and Co. to the »u Company. 

house of Bazett and Co.. Accordingly, a letter was 

written by Gooch to Colvins and Co. dated 12th August, 

1816*. “ Inclosed you have a list of goods, which I re¬ 
quest you to purchase in proportion to the extent of 
funds realized by the investment per Eliza , which I con¬ 
sign to you through the house of Bazett and Co.; and 
should you feel inclined to enable us to invest to the 
full amount of the enclosed list, by holding the bills of 
lading on the cargo, as security, I then request you 
to purchase, subject to such alterations as you may deem 
advisable, in conjunction with our friend Captain Sivrac. 

I forward you also a copy of the charter-party for your 
guidance, and by which you will be enabled to judge, 
whether it will be most for your interest to take the 
current freight of the day, or to invest the goods above- 
mentioned.” On the 14 th of August , 1816, Bazett and 
Co. wrote, with the outward cargo, to Colvins and 
Co., parts of which correspondence were as follows: 

“ We are commissioned by Gooch and Sivrac to consign 
their interest to your management. These gentlemen 
have chartered the Eliza for the voyage to Bengal, and 
home ; and have shipped on their own account an in¬ 
vestment, of which we have to hand you herewith the 
invoice, bills of parcels and bills of lading. No. 5 is a 
letter to you from themselves touching the return cargo, 
as far as it relates to their own funds. We think you 
may find it necessary to make considerable alterations 
in the memorandum which it incloses, and this you will 
in course do with the concurrence of Sivrac. The ship¬ 
ment, 
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1821. ment, of whatever it may consist, is to be directly con- 

Faith signed to us, and, as we have to request you will pro- 

agairui cure freight for the vacant tonnage, we have further to 
dia Company, add, that the freight bills are to be made payable to us; 

in short, that the entire concerns of the expedition are 
to pass into our charge. This is clearly and explicitly 
understood between Sivrac , Gooch , and ourselves. No. 6 
is a copy of the charter-party, with the provisions of 
which you will have the goodness to comply as accurately 
as may be practicable.” The ship arrived at Calcutta , in 
March , 1817, under the command of Sivrac, who, on the 
25tli of that month, wrote a letter to the plaintiff, in which 
he says, “ I shall be mindful of the tenor of your instruc¬ 
tions.” Soon after this Sivracg ave up the command of the 
ship at Calcutta, and Colvins and Co. concurred with Sivrac 
in appointing one Robert Oliver master in his stead. 
Colvins and Co. sold the outward goods at Calcutta , and 
out of the proceeds thereof appropriated the value of 
3000/. to the discharge of the bill drawn on them in 
favour of Baxetl and Co. for their advances; they also 
put up the ship as a general ship at Calcutta , and va¬ 
rious merchants there shipped goods on board of her, 
consigned to different persons in Zjondon, and respec¬ 
tively drew instruments for the amount of the freight 
agreed to-' be paid for the same in the following form. 
“ Exchange for 234/. sterling, Calcutta , 24. April , 1817. 
Sixty days after the safe arrival of the ship Eliza at the 
port of London , with the goods on board as specified in 
the annexed list, and delivered agreeable to the bill of 
lading, pay this our first of exchange (second and third 
of the same tenor and date unpaid) to Messrs. Bazett 
and Co., or order, the sum of 234 1. value in freight per 
said ship.” These instruments were indorsed by Col¬ 


vins 
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vins and Co., and made payable to the order of Bazett 
and Co., to whom they were remitted; and all of them, 
except three, were accepted by the consignees; but 
none of them were paid, in consequence of the disputes 
between the plaintiff and Bazett and Co. Colvins and 
Co. did all the business of the ship at Calcutta , and 
Oliver , the master, signed bills of lading for the goods in 
in the following form: “ Shipped by, &c., to be de¬ 
livered, &c. they paying freight for the said goods 
agreeable to freight bill, with primage and average 
accustomed.” The state of trade was unfavourable at 
Calcutta when the Eliza arrived there, and Colvins and 
Co., being unable to procure a full freight for her, ex¬ 
cept on very low terms, thought it more advantageous 
for Gooch and Sivrac to purchase goods on their account 
to fill up the ship than to accept of the freights on the 
low terms offered, and accordingly they bought for and 
on account of Gooch and Sivrac 140 bales and 100 half¬ 
bales of cotton, which they marked with the letters 
G. & S., and shipped on board the Eliza , consigned by 
the bills of lading, by Colvins and Co. as shippers, to 
Bazett and Co. On the 10th May, 1817, Colvins and Co. 
wrote to Bazett and Co. as follows : “ It is with no little 
disappointment that we add, that this small sum com¬ 
prises the whole of' the ship’s freight, excepting for the 
cotton shipped on Gooch and Sivrac ’s own account, 
which is of course not drawn for.” At the time the 
Eliza sailed from Calcutta on her homeward voyage, a 
great deal remained to be done by Colvins and Co. in re¬ 
gard to the sale of the outward cargo, consigned to them, 
and the making up of the accounts thereof In their 
letter of the l Oth May , 1817, they had informed Bazett 
and Co. in general terms, that they would have to ac¬ 
count 


1821. 

Faith: 

cigaitut 

The East In¬ 
dia Company. 
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couut with Gooch and Sivrac for the property^ therein 
mentioned, but that complete accounts could not be 
sent at that time, for the whole of the outward cargo 
Company, was not then sold, nor the whole of the proceeds of the 
part then sold received. The ship arrived in London in 
December, 1817, under the command of Oliver , and, 
during the whole of the voyage, was navigated by a 
crew who were hired, paid, and maintained by the 
plaintiff. Gooch and Sivrac were then in insolvent cir¬ 
cumstances, and afterwards became bankrupts. The 
freight then due to the plaintiff according to the char¬ 
ter-party, amounted to 6668/. 7s., and the port charges 
to 310/. 7s., for the amount of which the action was 
brought. No part of that sum had been paid to the 
plaintiff. By the acts establishing the East India Docks, 
the owners of ships, by giving notice of their demand, 
retain their lien for freight upon goods landed there, 
and upon the proceeds thereof, when sold by the East 
India Company. The plaintiff having demanded pay¬ 
ment of the sum of 69/8/. 14 s., according to the char¬ 
ter-party, immediately gave notice to the different con¬ 
signees on whom the instruments were drawn, not to 
accept or pay the same, but to pay to him the freight of 
the goods consigned to them. He afterwards, as well 
as Bazett and Co., gave regular notice to the East India 
Company not to deliver up the goods till freight was 
paid. The whole of the homeward cargo was sold in 
the usual manner at the sales of the East India Com¬ 
pany, and they received the proceeds .thereof. Witli 
the consent of Bazett and Co. and the plaintiff the pro¬ 
ceeds of the goods belonging to the different, shippers 
were paid to the different consignees thereof, deducting 
the freight, amounting to 45621. 6s. Id which the East 

India 


636 

1821. 


Faith 
against 
■n.. I... 



in me Second Yean of GEORGE IV. «#7 

India Company retained for the use of the persons en- 182*1. 
titled to receive the same. They likewise retained the p A1TU 

sum of 24-16/., being the whole of the proceeds of the gainst 

cotton marked G & S., for the use of the plaintiff, if it piA-Company. 
should be found that he, as owner of the ship, had a 
lien to that amount on those goods; and if it should 
be found that he had no such lien, then for the use of 
Bazett and Co. Of the sum of 4218/. 2s. 1 d., originally 
advanced by Bazett and Co., there remained still due to 
them a considerable sum. There was likewise due to 
them, on other dealings with Gooch and Siirac jointly, 
and from each of them separately, a considerable sum of 
money. In Michaelmas term, 1818, the plaintiff com¬ 
menced this action, whereupon the East India Company 
filed a bill of interpleader in the Exchequer, making the 
plaintiff and Bazett and Co. defendants in such suit. On 
a motion in that court, it was ordered that the action 
should be defended by Bazett and Co. 

Campbell was to have argued on behalf of the plain¬ 
tiff, but the Court now called upon 

Parke for the defendant. There are three questions 
in this case; 1st, Whether the plaintiff is entitled to 
any lien on the goods shipped by the different sub- 
freighters ; 2dly, If lie is so entitled, then to what ex¬ 
tent he has a lien on the goods shipped by Colvins 
and Co., consigned to Bazett and Co.; and, 3dly, 

Whether he has any lien at all for the port-charges. 

As to the first of these questions, it is to be observed, 
that, in Hutton v. Bragg (a), it was held that the owner 


Vol. IV. 


(a) 8 Marsh. 539. 

X x 


of 
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1 821. of a ship under such circumstances as the present, has 

Faith no lien on the goods of the subfreighters. It must be 

TheEjurfi* however, that Saville v. Campion (a) is at 

ma Company, variance with the authority of Hutton v. Bragg, and 
that Christie v. Laois (b) has since over-ruled it. But 
still, according to all the cases, the owner has a lien 
only on the goods of the charterer, for the freight due 
by the charter-party, and on the goods of the other 
persons put on board the lien is confined to the freight 
due upon delivery, according to the terms specified in 
the bill of lading. In Paul v. Birch ( c ), Lord Hard - 
voicke says, “ The bankrupts (who were in that case the 
charterers of the ship) made an agreement with the 
owner on their own account, and not on the part of 
the merchants, and therefore the merchants are not 
liable. Otherwise they would be in the hardest case 
imaginable, for they would be liable to any private 
agreement between the occupiers of the ship, and the 
original owners.” And he adds, that the person letting 
out the ship must take care that the charterer is a 
substantial person, otherwise he will suffer by his 
neglect. The result of that case was, that the mer¬ 
chants were held liable to pay to the owner the freight, 
which, by their agreement, was to have been paid by 
them to the charterer on delivery of the goods. And 
the lien of the owner was allowed to that extent. In 
Mitchell v. Scuife (d), and in Christie v. Lewis , the Same 
rule prevailed, and the rule is consistent with justice, 
for otherwise the law would allow the charterer to 
pledge the goods of the sub-freighter for his own debt. 
Now, if this principle be applied to the present case, 


(«) 2JJ.il-j1.50r,. 
(c) 2 Aik. C21. 


(6) 2 JJ. $£. 4If). 
(<0 4 Campb. 298. 


It 
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it will appear that here nothing is payable to the 
charterer on delivery, and consequently he could have 
no lien on the goods. The owner, therefore, who ~ 
stands in his situation, has no lien on the goods of the m* Corapaajr. 
sub-freighter. The real question is, whether there is 
any thing by which the charterer of this ship is abso¬ 
lutely restrained from making any contracts he may 
chuse with the sub-freighters. And if there is nothing 
to prevent him from stipulating for any freight, and on 
any terms that he may please, the owner must take the 
consequences following from such stipulation. There 
is nothing in this charter-party specifying in what form 
the bills of lading shall be taken. Suppose the char¬ 
terer had received at Calcutta the freight in advance 
for the goods. Could it be contended, that then the sub- 
freighters would be bound to pay it over again to the 
owner of the ship ? If so, why may they not make any 
contract with the charterer, which they may chuse to 
do, provided it be not fraudulent with respect to the 
owner of the ship. There is nothing fraudulent in 
w'hat has been done here, for if these bargains had not 
been made, the ship would not have had these goods on 
board; and then the owner would not have had any 
freight to receive. Besides it cannot be put on the 
ground of fraud; for the Court never infer fraud unless 
it be found by the jury, which is not the case here. 

But supposing that the sub-freighters arc liable, then 
the second question is, as to the extent of the plaintiff’s 
lien on the goods put on board by Colvins and Co. at 
Calcutta . It is contended that these are the property 
of Gooch and Sivrac , and as such, liable to the freight 
per charter-party. But this is not so. The goods are 
deliverable to the agents of Colvins and Co. No pro- 

X x 2 perty, 


1821 . 


Faith 

against 



640 

1821. 

Faith 

against 

The East In¬ 
dia Company. 


OASES in TRINITY TERM 

party, therefore, passed to Gooch and Stvrac by their 
being put on board the ship. The property in such cases 
vests immediately in the consignee of the bill of lading, 
and Hattie v. Smith (a) is a direct authority in point. 
There the property was held to be in the consignee, 
although the profit or loss was to fall upon the con¬ 
signors, as it is in this case to fall on Gooch and Sivrac, 
Evans v. Marlett(b) is to the same effect. The legal 
owners, therefore, of these goods were Bazctt anti Co., 
to whom they were consigned, and in that case the lien 
of the plaintiff will be confined, at all events, to the 
freight due on the bill of lading. As to the third 
point; at all events, the owner has no lien for the sum 
paid for port-charges. His remedy is by action against 
the charterer, for a breach of covenant in not paying 
his proportion of them; but there is no authority for 
saying, that if the owner pays them, he has a lien for 
the amount. There is no lien for dead freight, or for 
demurrage, which are analogous cases. 


Campbell in reply, ns to the third point. No lime is 
stipulated by the charter-party when these charges are 
to be paid. The amount can only be ascertained at the 
end of the voyage, and they are in fact usually con¬ 
sidered as part of the freight. If so, there is the same 
lien for them as for the freight. 


Abbott C. J. It is very satisfactory to my mind to 
find, that the law enables us to decide this case in favour 
of the plaintiff. By the very terms of this charter-party, 
the freight was to be paid on the delivery of the goods. 

(a) I Bos. $ Pul- 563. (t) 1 Ld. Itaym. 271. 

Then 
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Then the question is, whether Gooch can, by a collusive 
bargain with Colvins and Co., and other third persons, 
permit them so to ship goods as to deprive the owner of 
his lieu. It is not necessary to decide what effect the 
payment of the freight, if made before the goods were 
laden on board in the East Indies , would have had. If 
such an event had happened, which however is not very 
probable, perhaps the owners’ lien for freight might 
have been thereby defeated. But in this case the 
freight has not so been paid, and the only question is, 
whether this bargain to receive the freight by freight- 
bills made between Gooch and Sivrac, and Colvins 
and Co., (the latter being acquainted with the terms of 
the original charter-part}’) can be allowed to have 
effect, so as to deprive the owner of his lien. If it 
coidd succeed, a gross fraud, as it seems to me, would 
be practised. By a contrary decision, we shall injure 
no one, for as to the sub-freighters, who are wholly un¬ 
connected with the charterer, it is quite immaterial to 
whom they pay the freight due for the conveyance of 
their goods, and as to the goods shipped by Colvins 
and Co., they must either stand in the same situation 
as those of the other freighters, or, if considered as the 
goods of Gooch and Sivrac , must be liable to pay the 
freight as per charter-party. The case of Hutton v. 
Bragg is very distinguishable from this. In that case, 
there was no connexion between the hire of the ship 
and the delivery of the cargo. But here, by the terras 
of the charter-party, there is. For the residue of the 
freight is stipulated to be paid upon the delivery of the 
homeward cargo. I think, therefore, that the owner of 
the ship was entitled to a lien upon the goods put on 
board by the different shippers abroad, to the extent of 

Xx 3 the 
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1821. the freight due upon each of those consignments. The 
goods purchased by Colvins and Co., for Gooch ami 

Faith _ 

against Sivrac , are in a different situation. I am of opinion, 

The Ea« Iw- . 

bu Company, that as, between these parties, those are to be considered 
as the goods of Gooch and Sivrac , and in that case they 
are liable to the lien of the owner of the ship to the 
full extent of the freight due on the charter-party. If 
this had been a question between Gooch and Colvins 
and Co., the case might have been different. Upon 
the third point, I am of opinion, that the owner of the 
ship is not entitled to any lien for the port-charges, and 
that, therefore, the verdict must be reduced to that 
extent. 

Bayley J. There is no authority for saying that the 
owner of a ship has a lien for port-charges, and where 
there is no usage on the subject, we ought not to deter¬ 
mine in favour of a lien, unless it be clear, from the terms 
of the charter-party, that it exists. Now the stipulation 
as to the payment of the port-charges, is in a different 
part of the charter-party, from the clause relative to the 
payment of freight. If the parties had intended that 
there should have been a lien for these charges, the 
charter-party would have contained an express stipula¬ 
tion, that the remainder of the freight and two-thirds 
of the port-charges should be paid on delivery of the 
homeward cargo. That not being so stated, I am of 
opinion, that the plaintiff is not entitled to any lien on 
this head. Upon the general question, I have no doubt 
that the owner has a lien on those parts of the cargo 
belonging to Colvins and Co., and to third persons: by 
the very terms of the charter-party, that lien is given. 

Its extent, however, as to the goods belonging to third 

per- 
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persons, is* by the case of Paul v. Birch , regulated and 
confined to the amount of the freight which the goods, 

" lien taken on board, were liable to pay. But it is 1 
contended here, that the fact of taking bills for the freight, 
payable after the delivery of the goods, deprives the 
owner of the ship of his lien. I think, however, that it 
is not so, and that if it were so, the greatest injustice 
would follow. Here Gooch hires the ship on freight, 
he stipulates that the freight shall be paid on delivery of 
the homeward cargo, he applies to have Sivrac ap¬ 
pointed master, and the latter receives express instruc¬ 
tions to make out the bill of lading for the homeward 
cargo, stipulating that freight shall be paid, as per 
charter-party. If he, therefore, had continued captain 
and done his duty, he never would have taken goods on 
board on which the owner would have no lien. But it 
appears, that, in India , Sivrac was removed, and a new 
captain appointed, and goods arc taken on board, 
for which a bill of lading, differently worded, is made 
out. Now, at the time when all this was done, Colvins 
and Co. were fully acquainted with the tdrms of the 
charter-party, and knew that this was contrary to the 
duty which Sivrac owed to the plaintiff; and Buzctt and 
Co. were also acquainted with this fact. Here the bills 
given for the freight have not been paid to Bazctl and 
Co. by the owners of the goods. The case stands, there¬ 
fore, in the same situation, as if those bills had not been 
given at all. And then no doubt can be entertained on 
the authorities, that the owner of the ship is entitled to 
receive the freight. As to the last point, I think that 
the plaintiff is entitled to a lien on the. cotton shipped 
by Colvins and Co., to the extent of the freight due 
by the charter-party. For he is entitled to a Ken to 
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that extent on the goods of Gooch and Sivrac, , These 
goods, it appears, were bought by Colvins and Co. on 
account of Gooch and Sivrac. It is true the bill of lading 
describes Colvins and Co. as the shippers, and makes 
the goods deliverable to Bazett and Co., subject, as the 
goods of Gooch and Sivrac , to certain payments, before 
they could be delivered over to them. But it appears 
to me, that they are to be considered by the owner of the 
ship as the goods of Goocli and Sivrac , and liable to 
the freight. If the freight exceeds their value, there 
will be nothing for Bazett and Co. to receive ; if not, 
they will have the preferable claim to the surplus. 
1 think, after the delivery of these goods on board the 
ship, that they were no longer in the possession of Colvins 
and Co., but of Gooch and Sivrac t and that the plaintiff 
had a right so to consider them. On the w'hole, 1 think 
there must be judgment for the plaintiffj for the whole 
claim, with the exception of the sum due for port-charges. 


Holroyd J. 1 am of opinion that the plaintiff is 
entitled to recover his whole demand, with the exception 
of the sum claimed for port-charges. These charges 
would, if not specially provided for by the charter- 
party, fall on the owner of the ship. Then do 
they, by this charter-party, become freight, or in the 
nature of freight ? I think not; and that the plaintiff 
is not entitled to a Hen for them. As to the rest of 
the case, I think he ought to recover. I agree in the 
observations already made, as to the question relative to 
the lien on the goods shipped by third person?, aud 
shall advert only to the goods purchased by Colvins and 
Co. on account of Gooch and Sivfac. It is contended, 
that these must be considered as the property of Col¬ 
vins and Co. I think not ; and that they must be con¬ 
sidered 
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stdered as the property of Gooch and Sim»?,anda8 
not continuing in the possession of Colvins and Co.; 
from their delivery on board the ship. Colvins and Co. 
might have a lien on them, but that would not deprive 
the owner of the ship of his, which, I think, must be 
considered as a prior lien on the goods. If it could, 
then the person who had a bare lien on the goods 
would be in a better situation than the owner of the 
goods himself. I think, therefore, that on these goods 
the plaintiff is entitled to a lien to the full extent of the 
freight as per charter-party. 

Best J. I am entirely of the same opinion. The 
only question worthy of consideration is that relative to 
the goods shipped by Colvins and Co. I think, as be¬ 
tween these parties, they must be taken to be the goods 
of Gooch and Sivrac , and liable to be detained for the 
payment of the general freight. The only interest in 
them which Colvins and Co. can have, is a lion for the 
debt due from Gooch and Sivrac to them. But if this 
could deprive the owner of the ship of his lien, then 
the creditors of Gooch and Sivrac , would be placed in 
a better situation than Gooch and Sivrac themselves. I 
think this cannot be; and that they are only entitled 
to receive the surplus, after deducting the general 
freight due by the charter-party. The cases cited in 
argument only apply to disputes between the consignor 
and consignee as to the goods; but they do not affect 
the rights of the ship owner, which are, in this case, 
paramount to both. On the other points, I agree with 
the rest of the Court. 


1821. 
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Judgment for the Plaintiff. 
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Nonell against Hullett and Widder. 

Juh» 29th. 0 


A plea of fo¬ 
reign attach- 
jment stated the 


J^ECL A RATION in assumpsit for money had and 
received, money lent, &c. Plea, general issue as to 


tiiatifthepSn- but 1058/., and as to that sum, that the city of London , 
or^s Court^ from I*™ 6 immemorial, hath been an ancient city, and 


lege that any that there hath been a custom, used and approved of 

other person or L 1 

persons owes within the cit\y that if any person affirm a plaint in 
or owe to the 

then defendants debt against another in the Mayor 's Court, upon such 
any money that 

may be attach- plaint, it hath been commanded to a Serjeant at mace 
plaintiff below of the court to summon the defendant in such plaint, 
an^another h<? to appear in court to answer the plaintiff; and if such 
ufedefradant 0 ^ er j cant at mace return that the defendant had nothing 
below a certain w jthin the city, whereby he can be summoned, nor is to 

sum of money, y y 

held that such b e found within the city; and such defendant doth not ap- 

plea is bad ; in- 

asmuch as the pear; but makes default, and it be alleged by the plaintiff 

person owing 

the money to in the plaint, that any other person or persons owes or 
the defendant . , » , . , 

must, within owe to any such defendant any sum amounting to the 
pleaded”be debt in the plaint specified, or any part thereof, then, on 
son^from'the the petition of the plaintiff, it is commanded by the 
plaintiff. court to a Serjeant at mace to attach such defendant by 

Quairc, whe- ° J 

thcr a custom such sum of money being in thehands of such other person 

for a party to 

attach money or persons. The plea then, after setting out this custom at 
in the hands of . 

himself and length in the common form, stated, that the defendant 
be supported!* 1 Hullett, before the commencement of this suit, affirmed a 


plaint against Nonell, the present plaintiff, for 5000/., and 
upon Nonell ’« being summoned and not appearing, it was 
alleged by the said John Hidleft, that he and Charles Wid¬ 
der owed to Nonell 2500/., the proper monies of Nonell; 


and that they then had the same in their hands, and 

there* 
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therefore the said John HuUett prayed process to Attach 
NoneU by that sum so being in the hands of HuUett and 
Widder. The plea then stated the issuing of process ty 
attach that sum, the appearance of the plaintiff the 
officer’s return, Nonell’ s non-appearance at four courts, 
as well as the issuing of process to warn John Hullett 
and Charles Widder, the garnishees, to appear to shew 
cause why Hullctt ought not to have execution of the 
money attached in their hands, their appearance and 
pleading that they had no money in their hands belong¬ 
ing to NoneU, upon which issue was joined, and the 
finding of the jury, that they Hullctt and Widder had, 
at the time ofissuing the attachment, 10581., belong¬ 
ing to Noncll, and judgment was 'given, that HuUett 
should have execution for that sum. The plea further 
stated the judgment and execution to be still in full 
force. To this plea there was a general demurrer and 
joinder. 

Chitty , in support of the demurrer. The plea can¬ 
not be supported; a party cannot attach money in his 
own hands; for he cannot be both plaintiff and defend¬ 
ant. In Hope v. Holman {a), the same objection was 
made, but the judgment proceeded on another point. 

Bolland, contrd. This is distinguishable from the 
case cited, for there a man had attached money in his 
own hands; here the money is in the hands oPa 
different person, viz. of himself and his partner, and 
even as partners, they may be considered as different 
parties, having distinct interests and property. The 

(a) 1 Brownlow <$• Goldesbor. 60, 

prac- 
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1821. practice has universally prevailed of attaching money 
under similar circumstances. 'Die case of Wetter v. 

Nokiu 

agnintt Rucker (a) only decided, that money obtained under a 

Nvun« «... , 

foreign attachment is not a compulsory payment, so as 

to effect a discharge of the garnishee's debt, unless exe¬ 
cution be executed. Here it was executed. 

Abbott C. J. The question in this case is, whether 
the defendants have brought themselves within the cus¬ 
tom as pleaded by them, that is, as stated to be, that if 
any person affirm a plaint in debt against another, and 
it be returned, that the defendant in such plaint has no¬ 
thing within the city, and it be then alleged by the 
plaintiff in the plaint that any other person or persons 
axes or cnee to such defendant any money, then that that 
money may be attached. Here John Htdlctt was the 
plaintiff in the mayor’s court; and upon its being re¬ 
turned, that Novell had nothing within the city or liber¬ 
ties whereby he could be summoned, nor was to be there 
found, Hullett then alleged, that he and his partner had 
in their hands a sum of money belonging to Noncll t and 
then he prays that that sum may be attached. Now 
Hullett and his partner do not come within the de¬ 
scription of ** other person or persons,” as stated in 
this plea. If it be the custom of London^ that a man, 
having a separate debt due to him from’another, may 
attach money in the hands of himself and his partner,be- 
longing to that other, that custom should be so pleaded ; 
and then the other party may deny the custom so put upon 
the record, and its validity may be solemnly argued. 
The custom pleaded in this case is, that the plaintiff in 

(a) 1 Brod.ty Jling. 491. 

the 
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the mayor's court may attach, money in the hands of 
“ other person pr persons,” but not that he, may attach 
money either in his own. hands, or money that is in the 
joint possession of himself and his partner. My pre¬ 
sent judgment, therefore, will not in any respect inter¬ 
fere with the customs of the city of London. All that 
I say is, that the facts disclosed in this plea do not 
bring the defendants within the custom as pleaded. 
There must be judgment for the plaintiff. 


182 &* 


Noma 

again# 

Houna 


Bayley J. I am of the same opinion; Hullett in this 
case was both plaintiff and defendant in the suit in the 
muyor’s court. How could he have execution against 
himself? In Welter v. Rucker , it was held, that money 
obtained of a garnishee under a foreign attachment 
would not operate as a discharge of a debt due from 
the garnishee to the defendant in the mayor’s court, un¬ 
less a party were forced to pay it against his will. Now 
how con these defendants be said to have been compelled 
60 to pay the money, when one of them institutes the suit 
in the mayor’s court ? 1 have great difficulty in saying 

that such a custom, if properly pleaded, could be sup¬ 
ported. I agree, however, that the facts disclosed in 
the plea do not support the custom os pleaded; for, in 
order to bring the case within it, it must be shewn that 
the plaintiff in the mayor’s court and the garnishee are 
different persons. That not being so, I think, there 
must be judgment for the plaintiff. 

Judgment for plaintiff {a) 

f a ) See the following authorities, as to the manner the custom is pleaded 
wi thresh e d to the person having the money in his hands: — Banks v. Self, 
3 Taunt. 234.,in notes, “ any other person.’* Morris v. J.udlam, 2 H. Bl. 
362, “ any other person." Vidian's Entries, 19., “ Aliqua alia persona." 
1 Roll's Abridg. 554., “ ascun autre." So in the Year Book , 22 Edw. 4., 

M. T. 
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Declaration 
stated that 
plaintiffhad co¬ 
habited with 
defendant as 
his mistress, 
and that it was 
agreed that no 
further immoral 
connexion 
should take 
place between 
them, and that 
defendant 
should allow 
her an annuity 
as long as she 
should conti¬ 
nue of good 
and virtuous 
life and de¬ 
meanour ; and 
thereupon, in 
consideration 
of the premises, 
and that plain¬ 
tiff would give 
up the annuity: 
defendant pro¬ 
mised to pay 
as much as the 
annuity was re- 
sonably worth. 
Held bad, up¬ 
on general de¬ 
murrer. 


CASES in TRINITY TERM 

if. T. pi. 11., "ascun home." See Godbalt, 400., '‘one within the city." 
and also Coke’s Entries, 139. In Dyer, S3, a Xobtrihou v. Narey A'ing 
at Arms, the recorder of London certifies, que, si home sue un aut devaunt 
Je Maior, &c. et un tierce person eet indet a k defendant, in tant come 1c 
suite del plaintiff est, et per lc custom de la ley d'attachment, le tierce per¬ 
son est condempne et jugement done enrers tuy. que nient obstant lejuge- 
ment, si nul execution soit su4 envers le tieiee person, le plaintiff poit 
resorter a aver jugement et execution envers le defendant, e»teant son 
principal detteur, et il auxy poit suer le tierce person pur son det, nient 
obstant le jugement unexecute," &c. 


Binnington against Wallis. 

J^ECLARATION stated, that before the making of 
the promise and undertaking, the plaintiff had co¬ 
habited with the defendant as his mistress ; and an im¬ 
moral connexion and intercourse had existed between 
them for a long space of time, to wit, for the space of 
twelve years; and the plaintiff had thereby been greatly 
injured in her character and reputation, and deprived 
of the means of honcstiy procuring a livelihood; and 
that, before the time of the making of the promise, to wit, 
on the 1st of January, 1816, at &c. the plaintiff wholly 
ceased to cohabit with the said defendant, as his mis¬ 
tress, and to have any immoral intercourse with her, 
and thereupon it was determined and agreed between 
them, that no immoral intercourse or connexion should 
ever again take place between them ; and that the de¬ 
fendant, as a compensation for the injury so sustained 
by the plaintaiffj should pay and allow to the plaintiff, 
the quarterly sum of 10 1., while she should be and con¬ 
tinue of good and virtuous life, conversation, and de¬ 
meanour ; and thereupon, in consideration of the pre¬ 
mises ; 
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raises; and that the plaintiff, at the request of die defend¬ 
ant, would resign and give up the said quarterly sum, 
he undertook to pay her so much money as the said 
quarterly sum was reasonably worth, in order to enable 
her to continue to live in a virtuous and decorous man¬ 
ner. The declaration then averred, that the plaintiff 
did resign and give up the said quarterly sum, and the 
same from thence wholly ceased and determined; and 
that she had always, from the time of the cessation of the 
immoral connexion, lived in a virtuous and decorous 
manner, and been of virtuous life, conversation, and 
demeanour. It then averred, that the quarterly sum 
was reasonably worth 4001.; and then alleged as a 
breach, non-payment by the defendant The other 
counts omitted any mention of the quarterly allowance, 
and in other respects were similar to this. To this de¬ 
claration, there was a general demurrer. 

Parke in support of the demurrer. There is no suf¬ 
ficient consideration to support the promise laid in this 
declaration. It is not stated that the plaintiff was se¬ 
duced. There is not even a moral obligation to provide 
for a woman for past cohabitation. As to the giving up 
of the annuity, mentioned in one count, that depends 
upon the same question, for the only consideration for 
that annuity was the past cohabitation. 

Holt, contra. There was a moral consideration for 
the promise stated in this declaration, for it must be 
taken (as the contrary does not appear,) that the de¬ 
fendant seduced the plaintiff, and if that be so, he was 
morally bound to make some provision for her. In The 

Mnr- 


651 

1821 . 

SnwiKOTOtr 

agauut 

Want. 



jt.iX 

GwS 


&JL&M ix'TRINITY TERM 


l MM. Ma re h t m m nfAmandah-v. Harrk{<r% tile £buet l»«M 

p jM ffl i . §>•*; nfcdtf&if wdrer 

j gigk stf ftc feft t M» sappertttho^ sw$pini]*^ 

pan aaefrpneag promisei'~-iw&yahitp«toahaWaatkwifl»a*> 
deemed wffieieat consideration for stand*.iniidwxawai 
<£ Cttrwt*v.'Stafford, there chad; audst- the om» of- 
Turner y. Vaughan (b ). * And secondly*-there imaivakm* 
able consideration in this case,inasmuch as tbe pl Aititf 
gave up her annuity. 


Per Curiam. The declaration is insufficient. It h not 
averred, that the defendant was the seducer, and there 
is tto authority to shear that past cohabitation alone,' or 
the ceasing to cohabit in future, is a good oonsidetation 
for a promise of this nature. The cases cited are dfe^’ 
tinguishable from this, because they are all cases of deeds, 
and it Is a very different question, whether a consider¬ 
ation be sufficiently good to sustain a promise, and 
whether it be so illegal as to make the deed which 
required no^ consideration void. There must therefore 
be judgment for the defendant. 

Judgment for defendant. 

(a) 2 Peere \V. 433. {bj 2 Wilt. 33s>, . 


Saturday, PHILIPS against MORGAN, EstK 
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returnable in last Hilary term, directed to the late 
sheriff of Carmarthen, cojojunipiding, fum ty> }eyy the, sum 
of 85/. 17s. A .rule to return this writ was obtained in 
Easter term, and he then returned that he had seized 

goods 



tit the Second Yea* or GEORGE IV. 


foods of Abe bfendsat, value unknown, which nwwin e d 
in his hands for wet of bayera. A vatuffloBdetei 
cl was afterwards tamest r etur nab le on Wm bm a 

day next after five weeks of Ea$ter f directed to the pee* 
into sheriff commanding him to distrain the late shriff 
so that be expose to sale the goods taken by him in 
emaotaMi. Upon a rale to return that writ, the present 
sheriff returned that he had distrained to the value of 
forty shillings. 

Uttledalc now moved to increase issues, upon an affi¬ 
davit, stating these facts, and also that, in consequence 
of this delay, further costs had been incurred, for which, 
he contended, the late sheriff was liable; and he cited 
Hobart v. Plaisiaw. (a). The Court ordered him to 
take 1001. for that purpose. 

Rule absolute. 

(a) 5 Burr. 2727 . 


Doe against Roe. 

QO (JR THOPE moved for judgment against the casual 
ejector. It appeared, from the affidavit, that the 
tenant in possession resided abroad, and carried on his 
business by an agent residing on the premises. The 
service was by delivering the declaration in the usual way 
to the agent, and also fixing it up on the premises. 

The Court held this to be sufficient. 

Judgment accordingly. 


Yy 


iat». 



Saturday , 
June 30tb. 


Practice. 


Vox. IV, 



654t 


CASES in TRINITY TERM 


J 821. 


Monday, 

July 2nd. 

A bill of ex¬ 
change drawn 
by defendant in 
Ireland, and ac¬ 
cepted and paid 
by plaintiffs in 
England, is a 
debt contracted 
in England, and 
cannot, there¬ 
fore, be dis¬ 
charged by a 
certificate tin¬ 
der an Irish 
commission of 
bankruptcy. 


Lewis an'd Others against Owen. 


r J’HIS was a rule to shew cause why an exoneretur 
should not be entered on the bail-piece, the defend¬ 
ant having obtained his certificate under a commission 


of bankruptcy in Ireland. It appeared from the affidavits, 
that the debt for which the action was brought, arose 
from the plaintiffs, while residing in England , accept¬ 
ing and paying bills of exchange drawn upon them by 
the defendant, while residing in Ireland, for his accom¬ 
modation. 


Campbell shewed cause, and insisted, that this was a 
debt arising in England, anil that it therefore could not 
be barred by the Irish certificate. For this purpose, 
Ireland must be considered a foreign country. He relied 
upon Smith v. Buchanan (a) and (lain v. Keefe, (b) 

Marrijat and Chilly, contra, contended, that as the 
bills were drawn in Ireland, the debt, was to be con¬ 
sidered as having arisen there; and at any rate, that 
since the union, Ireland could not be considered a fo¬ 
reign country. Therefore, what discharged the defend¬ 
ant from the debt, in a part of the united kingdom, 
must discharge him from it throughout the whole. 

But the Court said the debt must be considered to 
have arisen where the money was paid; and that a certi¬ 
ficate under a commission of bankruptcy in Ireland, since 


(a) I East, C. 


(/>) 2 H. £1. 553. 


the 
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tiie union with that country, could have no greater 
operation than a certificate under a Scottish sequestra¬ 
tion, which was never thought to discharge a debt con¬ 
tracted in England. 

Rule discharged. 
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Liwis 

against 

Ownr. 


Butt, Clerk, against Howard and Another, 


DEBT under 2 & 3 Ed. 6. c. IS. s. 1. for the treble Where a de- 

_ claration m debt 

value of tithes. The cause was tried before for tithes under 


Graham B. at the last assizes for Siiffblk, when a ver- ° 

diet was found for the plaintiff on the third count of u^foe tithed 


the declaration, which stated, that the defendants being ^an^pa'idf'*" 

occupiers of certain lands within the parish of Lakcn- and ofnght 
* * ought to have 

heath , and whilst the plaintiff was vicar and proprietor been P a,d with- 

in 40 years next 

of the tithes, and whilst the defendants were so occupiers before the pass- 
. . . ingoftheact: 

oi the said land, to wit, on, &e. at, &c. did dig up a Held, that it 
. , . „ . in was defective, 

certain large quantity ol potatoes, to wit, 100 pounds oi even after ver- 

potatoes, then growing upon the said land, the tithe judgment was 

whereof belonged to the plaintiff, and of right ought arrestcd * 


to have been set out and paid to him as such vicar and 


proprietor, to wit, at. See. Yet that defendants being 
subjects of this realm, and well knowing the premises, 
but not regarding the statute in such case made and 
provided, nor fearing the penalties therein contained, 
after the digging up of the potatoes, and before the 
commencement of this suit, to wit, on, &c. at, &c. did 


take and carry the said potatoes from the said land, 
where the same had been so grown, and dug up, and 
where the same ought to have been tithed, the tenth 
part thereof, or of any part thereof, not having been 

Y y 2 sepa- 
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separated, divided, and set out from the nine parts 
thereof, nor any composition or agreement made for the 
tithes thereof, or of any part thereof with the plaintiff, 
contrary to the form of the statute, in such case made 
and provided. Averment, that the tenth part of the 
potatoes, so taken and carried away, at the time of 
taking and carrying away the same, was reasonably 
worth a large sum of money, to wit, &c. whereby, and 
by force of the statute, in such case made and provided, 
an action had accrued to the plaintiff, &c. Scarlett , in 
last Easter term, obtained a rule nisi for arresting the 
judgment on this count, on the ground that it contained 
no averment, that the tithes had been yielded and paid, 
and of right ought to have been set out and paid in 
kind, to the farmer or proprietor thereof, within 40 
years next before the passing of the statute of 2 & 3 E(U 
6. c. 13. s. 1. And now. 


Blossett Serjt. and Storks shewed cause. The averment 
is unnecessary, and even if necessary, the defect is cured 
by the verdict. It is quite clear, that the averment need 
not be proved, if made. In Mitchell v. Walker («), Lord 
Kenyon says, “ The usage has constantly been against 
the necessity of the proof contended for by the defendant 
under the statute. And I remember many actions tried, 
where the lands, in respect of which the tithes were 
claimed, were lately inclosed, and where the same ob¬ 
jection, had it been available, must have prevailed, but the 
plaintiffs recovered in all of them.” And again he adds, 
“ The non-payment of tithe of itself signifies nothing. 
Tithe is every day claimed out of wastes whiehndver paid 


(a) 5 T. 1U 262. 


tithe 
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tithe before.” Now if it; be decided, that it needs not be 
proved, that is a strong argument to shew that it is not 
neeessaiy to make the averment. Thereason is, thattb£ 
40 years can by no possibility become material. For die 
parson relies On his prescriptive right to tithe, and the 
defendant, to exempt himself, must also set up a pre- 
scription. The statute is therefore, in fact, general, and 
gives the remedy in all cases where the lands are tithe- 
able. The mention of the 40 years is only in conse¬ 
quence of the canon law prescription, which depended 
on that period of time. And so it is stated by JLord 
Coke in 2 Inst. 653. It might as well be contended, 
that the plaintiff must state himself to be a liege subject 
of the king, which is the description in the statute. 
The statute is a remedial act, Lord Selsea v. Powell, (a) 
Bnt supposing this to be a necessary averment, the 
want of it is no objection after verdict. In Alston v. 
Buscough ( b ), the declaration omitted to state, that 
defendant had not made any agreement with the plain¬ 
tiff for the tithes. But it was held, that although this 
would have been ill on demurrer, it was helped by the 
verdict. And that is a stronger case than the present. 
Besides, here tlic declaration does state, that the tithes 
onght to have been set out, and that defendant did not 
set them out contrary to the form of the statute , which 
is in effect making the averment in question. 


1821. 



Scarlett and Dovcr } contra, were stopped by the 
Court. 

Bayley J. This is the first instance which I ever 
saw of a declaration under the statute, upon the 2 & 3 

(a) 6 Taunt. 297. (&) Carth. 304. 


Yy 3 


Edx c. 
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Edti). G. e. IS., in which there was not an allegation 
that tithes had been paid or payable within 40 years next 
before the passing of the act of parliament. That sta¬ 
tute, it should be observed, introduced a new remedy 
for’the non-payment of tithe, and in terms confines that 
remedy to such predial tithes as had been yielded and 
paid within 40 years next before the act, or of right or 
custom ought to have been paid. Now prima facie those 
words must have some meaning, and must have been 
intended to restrain the operation of the statute to some 
particular tithes. And I think, that, unless that be so, 
it will be difficult to account for the opinions delivered 
by different Judges with respect to this act. In Lon? 
Mansfield v. Clarice (a), Wilmaf C. J., speaking of the 
averment that tithes had been payable, says, “ This 
seems to be a necessary avermentand in that case the 
declaration was amended, for the purpose of introducing 
it. Now that would not have been done, if the alle¬ 
gation had been, as it is now contended to be, wholly 
immaterial. And the observations of Yates J., in Ky- 
naston v. Clarlc {b\ afford the same argument. The 
case of Mitchell v. Waller is quite consistent with this, 
for there the declaration did contain the averment, and 
there can be no doubt that the fact might be presumed 
if the land was titlieable, and nothing appeared to shew 
that the tithe had originated since the period mentioned 
by statute. A case may be put in which a party having 
lands free from tithes, might have granted them 30 
years before the statute. If so, all the'allegation's in 
this declaration might be true, and yet the party would 
not be entitled to this remedy. I think, therefore, that 


(a) r, T. 11, n. a. 


(*) r, T.Ji. eoj. ii. a. 


this 
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this was a necessary allegation, and not being contained 
in this declaration, I am of opinion, that on that 
ground the judgment must be arrested. 


1821. 

jBuTT 
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Holroyd J. 1 am also of opinion, that, in this case, 
the judgment must be arrested, upon the ground that 
the allegation omitted in the declaration is one required 
by law to be made. The uniform course of the pre¬ 
cedents has been to insert it, and, on various occasions, 
it has been considered by the Judges as a necessary 
averment. But it is said, that the objection, if any, is 
cured by verdict. I am, however, of a different opi¬ 
nion, for all the facts necessary to bring the case within 
the powers of the clause must be stated. In an action 
on the game laws, it is necessary to allege, that the 
party charged with having used a dog, &c. was not 
qualified to use it; and in Spicres v. Parker («), it is laid 
down by the Court, that, even after a verdict, such an 
omission is fatal. But it is said, that it is averred here, 
that the defendant carried away the tithe contrary to 
the form of the statute, and that that allegation is suffi¬ 
cient. I think that is not so. The Court are to judge 
whether the facts stated are contrary to the statute, and 
it is not to be taken after verdict that facts are proved, 
which not being stated in the declaration, it could not 
be necessary to prove at the trial. As to the general 
point, the import of the statute seems to me to be con¬ 
fined to particular tithes, and not to extend to all 
predial tithes. The statute, as it seems to me, excludes 
cases where the right to tithes originated within 40 years 
before or at any time after the passing of the act. Now 


(a) i 2’. R. 14 


Y v 1 


such 
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jsvcb *jsight mayAra originated since the period tixoAr, 
for bod? tHhe*fcee may* either by agmount founded 
on a valuable txxuuderation, or amdsoned by an act of 
parliament, have become liable to pay tithes; those 
cjaaBBn however, would not fall within the words of the 
act* The count, therefore, ought to have contained thk> 
allegation, and not containing it, the judgment must be 
.wrested. 


Best J. concurred. 


Rule absolute, (a) 


(a) Abbott C. J. was absent. 


Wednesday, 
July 4th. 


The Kino against The Inhabitants of St. Law* 
revce, Ludlow. 


Where a pau¬ 
per legally set¬ 
tled in the pa¬ 
rish of A-, hav¬ 
ing met with a 
severe accident 
in the parish of 
It., was carried 
into an adjacent 
parish to be 
cured, and re¬ 
mained there 


'JT'WO justices, by their order, removed George Tho¬ 
rn as from the parish of St. Lawrence* Ludlow » to the 
parish of LeinthaU Starh , in the county of Salop. The 
sessions, on appeal, discharged the order, subject to the 
opinion of tins Court on the following case. On the 
Sist of October, 1818, George Thomas, the pauper, was 
sent with his master's team for coals, and, on the read. 


rio/rf^ic!" in the parish of Bromfield, was thrown down by die 
wltotTan- horses, by which means his thigh was fractured. The 
sJ^pooThT" accident took place about half a mile from Ludlow* in 
the parish of c., the parish of Bromfield. A person passing by. with an 


movable; and empty waggon took the pauper to Ludlow, to the Bell 

that an order of r J 00 < _ , 

removal to a., |nn, which is in the parish of St. Lawrence, Ludlow, 

suspended, un¬ 
der the powers 

of 35 G. 3. c. 101., and a subsequent order on the overseen of A, to pay the intermediate 
charges incurred by Use parish of C, were iavslid. 


where 



IK ^OSfiSGG IV. 


■Mm* fee paujmr-wae taken in, ari wlwi SjftWMMfafti ISil. 

ifikbiifatf space rf iburteenwoekfe during uihlcb’tliwe tfafe itfe-lsCa 

was'attended bya surgeon, who reduced fch<^ firaatute. 

'The oveM@ers .of Ludlow eune to the BM the same day, •*>* <* 

St. Law*c*cz, 

andexamined the pauper, end directed the tnutvets of Ludlow. 

the house to take care of him: they also were present 

when the surgeon was there. On the 4th November, an 

order of removal was made by the magistrates, removing 

the pauper to the parish of Leinthall StarJcs, his place 

of settlement. There was also an order of suspension 

made'at the same time. On the 17th July following, an 

order for the charges incurred by St. Lawrence, Ludlow, 

w as made, under the power given by the 35 G. 3. c. 101. 

It was objected, that, under the facts above stated, the 
magistrates had no power of removal, and the sessions 
being of that opinion, discharged the orders. 

Pearson, in support of the order of sessions. The case 
of Rex v. St. James' , in Bury St. Edmunds (a), is directly 
id point. And no solid distinction can be taken on the 
ground that here the parish of St. Lawrence, Ludlow, 
was not the place where the accident happened; for 
.wherever the pauper, in consequence of that accident, is 
found in nn indigent state, he is to be considered as 
casual poor. Lamb v. Bunce (b). Here the pauper 
was to be considered as casual poor in St. Lawrence, 

- Ludlow, and consequently was not removeable. For 
none cart be removed, by 13 & 14 Car . 2. c. 1 2^ except 
those who are “ coming to settle.” 

T a U 7 pon, contra. In the case of Rex v. Birming¬ 
ham ( c ), the authority of Rex v. St. James', in Bury St. 

]0 Eatl, 25. (*) 4M.$S. 2»7. (aj-14 Jhut, 

Edmunds, 
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1821. Edmunds 9 which was a novel decision, was somewhat 

The Xing shaken. There the pauper could hardly be considered as 
Thc'inhAbit. “coming to settle” in the parish of Feckenham , and yet the 
ants of Court held that she was removable. In Hex v. St. James ', 

St. Lawrence, 

Ludlow, in Bury St. Edmunds , the pauper only came into the 
town with a temporary purpose, and meaning to return 
immediately. He did not, therefore, come animo ino- 
randi. But here the pauper did come with an intention 
of staying; for he came into the parish to be cured of 
his sickness. Suppose a person goes into a town to 
assist in the execution of some public work, as, lor in¬ 
stance, the building of a church, or the like, and during 
his stay, becomes chargeable. Is he to be considered as 
irremoveable, because he is not coming to settle ? Surely 
not. The expression, “ coming to settle,” is very vague 
and indefinite, and is sufficiently satisfied by a party 
coming into a town with an express intention of staying 
some time, or under circumstances from which such in¬ 
tention must necessarily be presumed. 

Abbott C. J. I am of opinion, that in this case the 
sessions were right in holding that the pauper was irre- 
moveablc. The case of Ilex v. St. James' , in Bury Si. 
Edmunds , seems to me to have been most correctly de¬ 
cided, and I do not think the present case materially 
distinguishable from it. But it is said, that Ilex v. Bir¬ 
mingham is at variance with its authority. I am not of 
that opinion; but if it were necessary to decide between 
the two cases as conflicting authorities, I should adhere 
to the opinion of the Court in Ilex v. St. James't in Bury 
St. Edmunds. For the statute 13 & 14 Car. it. c. 12. 
only gave a power of removal of those paupers wlu> 
were coming to settle. Now how can it be said that 
this pauper was coming to settle in St. Lawrence Ludlcnv ? 

Nor 



Order of sessions confirmed. 


OiiKAr and Others, Assignees of Brander and 
Barclay, Bankrupts, against Cramond. ( a) 

^DECLARATION for work and labour by the bank¬ 
rupts, before their bankruptcy, in drawing and 
making out policies of insurance, and in and about 
causing divers persons to insure ships and goods; and 
for premiums advanced, &c.; counts for money lent, 
money had and received, and upon an account stated. 
Plea, general issue. The cause was tried before Best J., 
at the London sittings, before Michaelmas term. The 
bankrupts, who were merchants in London , recom¬ 
mended the defendant to consign goods to the house of 
Buxton and Co., at Bio Janeiro , for sale; the latter 
were to remit the proceeds to the bankrupts, who were 
to pay over the same to the defendant. The bankrupts, 
upon receiving advices from Buxton and Go. that the 
goods were sold, advanced money to the defendant, on 
account, to recover which this action was brought; Bux¬ 
ton and Co. afterwards failed without remitting the pro¬ 
ceeds. It appeared, however, that the bankrupts and 
Buxton and Co. divided equally the commissions on the 
(n) This case was argued at the sittings before Easier term. 

sale 


A merchant in 
I.umtim recom¬ 
mended con¬ 
signments to a 
merchant 
abroad, and it 
was agreed that 
the commission 
on all sales of 
goods recom¬ 
mended by one 
house to the 
other should be 
equally divided, 
without allow¬ 
ing any deduc¬ 
tion for ex¬ 
penses : Held, 
that this was a 
participation in 
profit, and con¬ 
stituted a part¬ 
nership between 
the parties 
quoad hoc. 



CASES in TRINITY TERM 



1821. 

Chuit 

against 

C&AMOND. 


sale of all goods recommended by the one house to the 
other. Upon this It was argued, that the bankrupts were 
partners quoad hoc with Ruxton and Co., and that the 
receipt of the proceeds of the goods was, therefore, a re¬ 
ceipt by the bankrupts, and the advance by them to the 
defendant was a payment on account,'for which they were 
liable. The learned Judge was of that opinion, and the 
jury found a verdict for the defendant. A rule nisi for a 
new trial having been obtained in last Michaelmas term, 
on the authority of a case of Muirhead v. Salter , in which 
it was said, the Court of Common Pleas had decided that 
a division of commission between insurance brokers did 
not constitute a partnership, 


Marryat and PtiUer shewed cause. It is a well esta¬ 
blished principle of law, that a participation in the 
profits of a trade constitutes a partnership, so as to 
make the parties participating in such profits liable as 
partners to other persons. Now here there was clearly 
a division of profits between the two houses, as to all 
consignments recommended by the one house to the 
other; for the commissions constituted the whole profit. 
Waugh v. Carver ( a ) is an authority expressly in point. 
There, two ship-agents at different ports entered into 
an agreement to share, in certain proportions, the 
profits of their respective commissions, and the discount 
on tradesmen’s bills employed by them in repairing the 
ships consigned to them, &c.; and they were held liable, 
as ‘'partners , to all persons with whom either contracted 
as such agent; although the agreement expressly pro¬ 
vided, that neither should be answerable for the note 
or losses of the other. The case of Muirheadv. Salter 
is not reported. It does not appear that the motion 

(«) 2 H. HI. 235. 


for 
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for a new trial was made, on the ground that the jury 
ought to have considered the division of the.commis¬ 
sions between the insurance-brokers, as a participation 
of profits. The profits of an insurance-broker arise 
only in,part from his commission; a very large pro¬ 
portion of his profits arises from a per centage he 
receives from the underwriters, upon the gross amount 
of the payments he makes to them. 

Scarlett and Campbell , cotitru. It may be admitted, 
that a participation in the profits of a trade con¬ 
stitutes a partnership as to third persons. It will 
appear, however, from all the authorities on the sub¬ 
ject, that the participation should be in the profits. 
In Ex parte Hamper (a). Lord Eldon lays it down, 
that if a trader agrees to pay another person, for 
his labour in a concern, a sum of money even in pro¬ 
portion to the profits equal to a certain share, that will 
not moke him a partner. In Bloxham v. Pell ( b ), the 
outgoing partner was to have, besides interest for his 
capital, an annuity of 200/. for six years, as in lieu of 
the profits of the trade t and in Grace v. Smith (c), De 
Grey C. J„ speaking of money left behind in trade by a 
retiring partner, says, <{ The true criterion is, to enquire 
whether the retiring partner agreed to share the profits 
with the remaining partner, or whether he only relied 
on those profits as a fund of payment.” In the case too 
of Waugh v. Carver (*/), the agreement was, in effect, for 
a share of the profits; for it was expressly stipulated in 
that case, that one-fifth part of the commission on each 
ship should be retained, as a foil compensation for 
clerks, and Other incidental charges and expences, after 

(a)'17 res. 404. (6) Cited in Grace ▼. Smith. 

(c) 2 Sir W. Black. 996. ■ ■ \d) 2 H. Bl. *35. 
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which deductions, the then remaining balance of com- 
mission should be divided. In that case, the gross pro¬ 
ceeds were the entire commissions received. The ex¬ 
penses of carrying on the business were estimated at a 
sum equal to one-fifth of the commissions generally 
earned. The residue was clear profit, and it was that 
profit which the parties were to share. There, likewise, 
there was a participation in the profit arising from the 
discount on tradesmen’s bills and other dealings of the 
two houses. But in this case, the parties were to share 
the gross proceeds of the business, and not the profits, 
for, as factors, they had to pay the expenses of clerks, of 
warehouses, Sec. The commission was the source only 
from which the profits were to arise. The profit is the 
surplus which remains, after deducting all expenses. In 
Dixon v. Cooper («) it was held, that a factor who sold 
for the plaintiff, and was to have one shilling in the 
pound upon the sale, was a good witness to prove the 
contract; and in lienjamin v. Porlcus [b), a person em¬ 
ployed to sell goods, and who was to have for himself 
whatever money he could procure for them beyond a 
stated sum, was held to be a competent witness to prove 
the contract between the seller and buyer. According 
to the argument on the other side, in both these cases, 
the broker participated in the profit, and was, there¬ 
fore, a partner, and, consequently, was interested, and 
if so, not a competent witness. The proposition con¬ 
tended for on the part of the defendant goes to this ex¬ 
tent, that if a party, with or without consideration, 
•lives to another a share in commissions, he makes the 

o 

donee a partner: and so it would be the case with every 
person who is paid for his trouble by a per centage; and 


(«) 3 Wits. 40. 


(6) 2 Ji.JBl. 50 0. 


thus 
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thus, ship-brokers who arc paid in that mode by a per 
centage on the freight, or surveyors, who are paid by a 
per centage on the tradesmen’s bills, might be considered 
partners. In Muirhcad v. Salter (c), the Court of 
Common Pleas held, that a division of the commis¬ 
sions on effecting particular policies between insurance- 
brokers, did not constitute a partnership. That case was 
tried before the late Lord C. J. Gibbs, who told the jury, 
that the division of the commissions did constitute a 
partnership. They found, however, against his direction, 
and that great Judge, with his brethren, afterwards 
thought, that the jury were right, and refused to disturb 
their verdict. 

Cur. adv. wit. 
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The judgment of the Court was delivered in the 
course of this term by 

Abbott C. J. This cause was tried at Guildhall, 
before my brother Best , and a verdict under his direc¬ 
tion found for the defendant. A motion was afterwards 
made for a new trial, and a rule to shew cause having 
been granted, the case was very elaborately argued be¬ 
fore us at this place, before last Easter term. The real 
question in the cause is, whether the bankrupts, who 
were merchants in London, are to be considered as part¬ 
ners with the house of Buxton, at Bio Janeiro, with refer¬ 
ence to the transaction in question. The action is for 
money had and received to the use of the bankrupts. 
The facts are these. The defendant having occasion to 
send goods to Bio Janeiro, for sale there, applied to the 
bankrupts for recommendation to a house at that place; 
they recommended Buxton, and the goods were con- 


(u) Not reported. 


signed 
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signed to him. Ruxton was to remit the proceeds in 
money or goods, to the bankrupts, who were to pay 
over the money to the defendant, or sell the goods, and 
account to him for the proceeds. The correspondence 
was carried on between the bankrupts and lluxton , the 
defendant not communicating directly with Ruxton. The 
latter sold the goods, and having advised the bankrupts 
thereof, they advanced a sum of money to the defendant 
in anticipation of the remittance expected from Ruxton, 
and the latter having failed, and made no remittance, 
this action was brought to recover the money so ad 
vanced. And if there had been nothing more in the 
case, the plaintiffs had an undoubted right to recover* 
But it came out at the trial, that the bankrupts and 
Ruxton were in the habit of dividing equally the com-' 
missions received by each other on the sales of all goods 
recommended, or “ influenced” according to the expres¬ 
sion of the witnesses, by the one house to the other; 
and according to tills habit and course of dealing, the 
bankrupts were entitled to half the commission received 
by Ruxton , on the sale of the defendant’s goods, and he 
would be entitled to one-half of the commission, if any, 
charged by them, on their receipt of the proceeds in 
London, had the proceeds been duly remitted. And 
upon this evidence, it was contended on the part of the 
defendant, that the bankrupts were to be considered ac 
joint factors, or partners, quoad hoc, with Ruxton s and 
consequently that his receipt was in effect a receipt bf 
them, and so the advance of the money by them to the de¬ 
fendant was, in effect, merely a payment of money for 
which they were previously accountable to him. And m 
support of this proposition, the case of Waugh v. Carver (a). 


(a) 2 H. Ol, 2 55. 


WM 
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**** »ttted and reliedon. And we Are afi of opinion; 
thst the present ease cannot be distinguished in principle 
froin that, and that our decision must be governed by it. 
It is true,: that in that case a definite part of the com* 
mission was, by agreement of the parties, to be deducted 
as compensation for the charges and expences before a 
division took {dace; and also that each party was to share 
in some specified measure with the other, in other parts 
of the. profits of their respective business, such as ware¬ 
house rent, and discount upon tradesmen’s bills. And it 
was contended, in this case, on the part of the plaintiff's, 
that the bankrupts and Ruxton were to be considered as 
dividing the gross proceeds only, and not the net proceeds 
or profits of each other’s agency or factorage; and that 
a division of gross proceeds does not constitute a part¬ 
nership. We think, however, that the previous deduction 
of a definite part of the commission before the division 
in the case cited, is an unimportant fact. It cannot have 
the effect in all cases of leaving the remainder as dear 
profit, because the expence and charge cannot be in all 
cases uniformly the same, but must vary with the parti¬ 
cular circumstances of each transaction ; so that in ef¬ 
fect & part only of the gross commission, or proceeds of 
the agency, and not the whole, was to be divided in that 
; and taking the definite deducted part at a fifth, or 
any other aliquot part, the absent house, instead of re¬ 
ceiving one-half, as in the case at bar, would, by the 
agreement, receive two fifths, or some other definite 
part * of tlie whole gross sum, and not an indefinite part 
thereof* depending upon the actual and clear profit of 
the transaction. And although, in the case of Waifgh v. 

the agreement was not confined to a division 
of the commission, but extended also to the monies re¬ 
ceived in certain other parts of the transactions of the 
Vm„ "V. 7. •/. 


Cmu# 
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two houses, yet the principle of the decision is not af¬ 
fected by that circumstance, the principle being, that 
where two houses agree that each shall share with the 
other the money received in a certain part of the busi¬ 
ness, they are, as to such part, partners with regard to 
those who deal with them therein, though they may not 
be partners inter se.' By the effect of such an agree¬ 
ment, each house receives from the other a part of that 
fund on which the’creditors of the other rely for pay¬ 
ment of their demands, according to the language of 
Lord Chief Justice De Grey , in the case of Grace v. 
Smith (a). And such an agreement is perfectly distinct 
from the cases put in the argument before us, of remu¬ 
neration made to a traveller, or other clerk or agent, by 
a portion of the sums received by or for his master or 
principal in lieu of a fixed salary, which is only a mode 
of payment adopted to increase or secure exertion. It 
is distinct also from the case of a factor receiving for his 
commission a per centage on the amount of the price 
of the goods sold by him, instead of a certain sum pro¬ 
portioned to the quantity of the goods sold, as was the 
case of Dixon v. Cooper (6), wherein it was held, that the 
factor was a competent witness to prove the sale. It 
differs also from the case of a person receiving from a 
trader an agreed sum, in respect of goods sold by his 
recommendation, as one shilling per chaldron on coals, 
or the like, for there there is no mutuality, and such a 
case resembles a payment made to an agent for procuring 
orders, and has no distinct reference in .the terms of the 
agreement to any particular coals purchased by the coal- 
merchant for resale upon which a third person may be¬ 
come a creditor of the coal-merchant, and probably 


(A) 3 Wilt. 40. 


(o) 2 Sir If. Slack. 098. 


could 
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could not in any instance be shewn to apply in its execu¬ 
tion to any such particular purchase. But it is to be ob¬ 
served, that, even on a case of this nature, the inclination 
of Lord Mansfield’s opinion, in Young v. Abctell, (cited 
2 Hen. Bla. 242.) was that such an agreement might con¬ 
stitute a partnership. Of the case of Muirhead v. Salter , 
referred to in the argument, wc have neither the facts 
nor the ground of decision brought before us with suffici¬ 
ent accuracy, to enable us to consider it as an autho¬ 
rity on the present question. It may have been, that 
the division of the commission between the two insu¬ 
rance brokers was a solitary instance; that the assured 
had recognized the second broker, as being the person 
employed by himself; or that the Court did not think 
fit, under all the circumstances of the particular case, to 
disturb the verdict of a jury of merchants, as to the 
effect o£ a division of the commission in that particular 
species of agency, the divided commission being, as I 
understand, payable for effecting the policy, and not for 
receiving the money from the underwriters, in the event 
of the loss, and payable whether any loss had occurred 
or not. So that we cannot consider that case as hav¬ 
ing contravened or weakened the authority of the deci¬ 
sion in Waugh v. Carver. Upon the authority of this 
latter case, and for the reasons already given, we think 
the direction of the learned judge at the trial, and the 
verdict of the jury, are right, and that the rule for a 
new trial ought to be discharged. But as it has been 
strongly urged, that our decision in the present case 
will be of most extensive consequence upon foreign 
commerce, although we are by no means convinced 
that such is really the fact, we will allow the rule to 
be drawn up, to set aside the verdict, and enter a 
nonsuit, if the plaintiffs desire it, in order to afford 
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of putting the facts upon the 
Rule discharged. 


Thurtday, Doe, on the Demise of Lewis and Others, 

July 5th. . 

agatnst Bingham. 


By deed a mort¬ 
gagee conveyed 
to die mort¬ 
gagor the legal 
estate, upon 
being paid the 
mortgage-mo¬ 
ney, and the 
latter recon¬ 
veyed it to trus¬ 
tees for the pur¬ 
pose of securing 
tux annuity. At 
the time of the 
execution by the 
mortgagee, 
there were se¬ 
veral blanks in 
the deed, but 
not in that part 
which affected 
him. The 
blanks left were 
for the sums to 
be received by 
the mortgagor 
from the grant¬ 
ees of the an¬ 
nuity, and were 
all filled up at 
die time of the 


JTJECTMENT upon two demises. First, of Lenin, 
secondly, of Boston and Kilvington. Plea, not 
guilty. The cause was tried at the Hants' Summer 
assizes, 1820, before Grahatn B. The defendant was 
a bencficed clergyman, and the premises in question 
were his glebe, upon which, until December, 1815, one 
liichard Lassam had been the mortgagee. In order to 
prove the plaintiff's case, a deed, bearing date 23d De¬ 
cember, 1815, was produced, which appeared, by the 
certificate of the proper officer indorsed thereon, to 
have been enrolled, but no enrolment was produced. 
The deed was in five parts ; the defendant of the first 
part, Thomas WoodJtam and John Dunn of the second 
part, Richard Lassam of the third part, James Boston 
and James Kilvington of the fourth part, and Benjamin 
Lewis of the fifth part. The general object of the deed 
was to discharge the premises of a mortgage to Lassam' s 


execution of trustees, who were JVoodham and Dunn, and to vest 
the deed by the 

mortgagor; but the legal estate in Lewis, as the trustee of Boston and 

several inter- 

lineations were Kilvington (who had advanced 3000/. to the defendant) 
made in that 

part of the as a security for the payment of an annuity of 450/. to 
deed, after the 

execution by the mortgagee. It was held, that the deed was not therefore void, but oper¬ 
ated as a good conveyance of die estate from the mortgagor to the trustees for the payment 
of the annuity. 

Held, also, that It was not incumbent on the plaintiff in ejectment brought on this deed, 
to prove that the annuity was duly enrolled. 

Held, also, that the tenant in possession was not competent to prove that the witness, anil 
not the defendant, was the possessor of the land. 


the 
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the latter, during the defendant's life and incumbency. 1821. 

It was proved, that this deed was executed by Ltusam r . . 

“ Do*, don. 

and his two trustees, on the 21st of December, and Lzwu, 
Lassam thereby acknowledged the receipt of his mort- bXha*. 
gage-money, and he and his trustees surrendered their 
legal estate in the premises; and then Bingham con¬ 
veyed the fee to Lewis, the trustee of Boston and KiU 
vington. At the time of the execution of the deed by 
Ijassam and his trustees, there were several blanks left 
in it, but there were none in that part of it which re¬ 
lated to Lassam' % mortgage. The blanks left were for 
the sums to be received and paid by the defendant, and 
several interlineations were also made in that part of the 
deed, after Lassam and his trustees had executed the 
deed. The execution by Bingham took place on the 23d 
December , 1815, at which time the blanks were all filled 
up. It was objected by the defendant at the trial, first, 
that these alterations and interlineations avoided the deed 
in toto, and consequently, that the lessors of the plaintiff 
who claimed under it, had not the legal estate in them; 
and, secondly, that it was necessary for the plaintiff, not 
only to produce the deed, but also to produce the en¬ 
rolment of it, as required by the annuity act. Both 
these objections were over-ruled. The defendant fur¬ 
ther tendered his daughter as a witness, to prove, that 
she was tenant in possession of the premises. The 
learned Judge rejected her testimony. A rule nisi for 
a new trial having been obtained in last Michaelmas 
term upon the objections taken at the trial, 

Pell Serjt. and A, Moore now shewed cause. This 
deed was complete, as a conveyance to the lessor of the 
plaintiff, at the time when the defendant executed it. It 

Z 7. 3 oper- 
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operated differently as to the mortgagee and the de¬ 
fendant, viz. as to the mortgagee, as a surrender of his 
interest, and as to the defendant, as a conveyance of the 
legal estate to the lessors of the plaintiff. The interest 
of the mortgagee was not affected by the alterations, 
and therefore the alterations were, as to him, imma¬ 
terial. Besides, the defendant is estopped, by his exe¬ 
cuting the deed, from saying that it is different from 
what it purports to be. It was not necessary for the 
plaintiff in this case, to prove the enrolment of the an¬ 
nuity. If the defendant meant to insist that the deed 
was void, in consequence of some defect in the memorial, 
it was for him to substantiate that by proof. Doe v. 
Mason ( a) is an authority expressly in point. 

Scarlett , Chitty. and H. Scarlett , contra. The plaintiff 
is to recover on the strength of his own title, and in 
this case insists, that the person having the legal estate, 
had conveyed that to him by executing a deed; that 
deed is entire, relating to one subject matter, viz. the 
securing of the annuity. If it is bad in part, it is 
bad in the whole. Pigott’s case (&) is an authority to 
shew, that where any deed is altered in a part ma¬ 
terial, even by a stranger, whether it be by interline¬ 
ation, addition, rasing, or by drawing a pen through 
the midst of any material word, it becomes void; and 
2 Roll's Abr. 29. pi. 29 is a strong authority to the 
same effect. In Demi v. Dollman (c), A. being entitled 
to a life-estate, subject to a condition not to charge or in¬ 
cumber it, granted an annuity, and demised the land as 
a security ; but there being a defect in the memorial of 

!>/) 3 Camph. 7 . (/>) 11 Rep. 26. (e) 5 T. R. 64 1 . 

the 
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the annuity, the Court held, that the whole deed was 
void to all intents and purposes, even though the other 
parts of it were not connected with the annuity. That 
case is an authority expressly in point. Secondly, it 
was incumbent on the plaintiff to shew, that the annuity 
was duly enrolled, for his title depends upon it. In the 
case of a bargain and sale by deed enrolled, it is not 
enough to put in and prove the deed, but it is also ne¬ 
cessary to produce and prove the enrolment; and that 
is an analogous case to the present. As to the third 
point, the witness ought to have been received, for her 
testimony would subject her to the ejectment, and to the 
action for mesne profits. It was not, therefore, her 
interest to prove herself tenant in possession. 

Bayley J. It seems to me that this deed, notwith¬ 
standing the interlineations, and the filling up of the 
blanks subsequently to its execution by Lassam , was 
still valid,so as to convey the property from the defend¬ 
ant to the lessors of the plaintiff. The whole deed may 
be considered as one entire transaction, operating, as to 
the different parties to it, from the time of the execution 
by each, but not perfect iill the execution by all the 
conveying parties. I am of opinion, that any alteration 
made in the progress of such a transaction, still leaves 
the deed valid as to the parties previously executing it, 
provided such alteration has not affected the situation 
in which they stood. In this case, it appears, that there 
had been upon the property a mortgage to Lassam, for 
a term of years, for 1000/. Boston and Kilvington, two 
of the lessors of the plaintiff, agreed to advance Bingham 
3000/., lie granting them an annuity of 450/. per an¬ 
num ; now in order to make this security valid, it was 

Z /. 4 
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necessary that there should be a conveyance from Lassam 
of his interest, and the form in which that was effected, 
was, by taking a conveyance in fee from Bingham, 
and a surrender from iMssam of his interest. The deed 
therefore as to Lassatn and Bingham , operates in a dif¬ 
ferent manner. As to the former, it extinguishes his 
term, and by so doing, vests the fee in Bingham . Then 
it is that the deed is proposed to Bingham to be exe¬ 
cuted, and before he executed it, the alterations in 
question were made. Now at that time the deed was 
not perfect in all its parts. As against Lassam it was 
complete. But with respect to the other parties, it was 
in progress only, and the alterations made were only for 
the purpose of rendering it conformable to their wishes. 
There is no authority which says, (and it would be con¬ 
trary to common sense, if there were one,) that an al¬ 
teration so made and not operating upon the provisions 
of the deed, relating to the parties who had previously 
executed it, should avoid it. Here the alterations do 
not in any respect touch the part of the deed affecting 
Lassam. As to him, therefore, they are alterations 
made in an immaterial part of the deed, and being made 
whilst the deed was in progress, our decision does not 
clash with any of the authorities cited. I think, there¬ 
fore, that the deed was valid. As to the second objection, 
that the enrolment of the memorial was not produced, 

I am of opinion that such production was not necessary. 
It was sufficient for the lessors of the plaintiff to produce 
the deed, and it lay on the party relying on the want of 
the enrolment, to shew that it had not been enrolled. 
It is like the case of a proviso in an act of parliament, 
in which it is a settled rule, that the party wishing to 
avail himself of it, must bring himself within it. As to 

the 
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the third point, it is clear that Miss Bingham was not a 182 1. 

witness. The case of Doe v. Wilde (a), is exactly in 
point. The rule, therefore, must be discharged. Lewis, 

against 

Bjfcham, 

Holuoyd J. As to the last point, I am entirely of 
the same opinion, and shall add nothing to what has 
fallen from my brother Bayley. I am also of opinion, 
that the deed having been executed by Lassam and his 
trustees, was complete as to them. The subsequent al¬ 
teration did not, at all events, revest the term in them. 

For even the cancelling of a deed does not revest the 
property conveyed. That appears from the case of Bolton 
v. the Bishop of Carlisle ( b ), and the same principle is to 
be collected from Boe dem. Lord Berkeley v. the Arch - 
bishop of York (c). Those cases shew that even the de¬ 
struction of a deed does not revest the rights conveyed 
by it. Lassam , therefore, and his trustees, by the exe¬ 
cution of the deed, extinguished the term; and the 
deed, therefore, remains a valid deed as to Bingham. 

With respect to the other point, I am of opinion, that 
the onus probandi lies upon the party seeking to avoid 
the deed, by want of enrolment; and Doc v. Mason (d) 
is an authority in point. The case of a bargain and 
sale is distinguishable; for a bargain and sale do not 
operate at common law, but by statute, if enrolled. It 
is, therefore, in that case, necessary to prove the en¬ 
rolment ; for there it is part of the title. 

Best J. I am of the same opinion. The deed of 
the mortgagee was in this case complete before the 
blanks were filled up in the other parts of the deed, and 

(a) 5 Taunt . I S3. (h) 2 11.131. 5Go. 

(c) 0 East, 8G. {(I) 3 Campb. 7. 

if 
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1821. if the subsequent alteration had the effect contended for 
Do* dem. ky the defendant, this absurdity would follow : that a 
L*wxs, mortgagee, by an irregularity to whicli he was no party, 

BiHtiHAK. and which, in no respect affected, that part of the deed 

relating to him, would have the legal estate revested in 
him; although, if the deed had been altogether can¬ 
celled, that effect would not have taken place. There 
is, however, no such absurdity in the law, and it is not 
open to the defendant to take this objection, his part of 
the deed being entire and untouched subsequently to 
the time of his execution. I agree also, that there was 
no necessity for producing evidence of the enrolment. 
But if it had been necessary, the evidence was sufficient; 
for the indorsement by the officer who is authorised to 
do that act, is, upon general principles, sufficient evidence 
of the fact of an enrolment. Rinnersley v. Orpc (a) is an 
authority upon that point. If the defendant, however, 
meant to rely upon a defect in the enrolment, it is ne¬ 
cessary for him to make out that objection by producing 
it. Upon the other point, I think the evidence was 
properly rejected. 

Abbott C. J. Not having been in Court during the 
whole of the argument, I have not given any opinion, 
but I think it right now to say, that I entirely concur 
in the judgment pronounced by the Court, and the 
reasons on which that judgment is founded. The rule 
for a new trial must be discharged. 

Rule discharged. 


(n) 1 Dougl• 56. 
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Ferris against Bond. 

r jpHIS action was brought upon the following instru¬ 
ment. “ I, John Corner, promise to pay to Absalom 
Ferris the sum of 50/., with lawful interest for the same, 
or his order, at six months’ notice. Dated this 24th 
June, 1808. John Corner, or else Henry Bond' 1 The 
first count of the declaration treated this instrument as 
an agreement. The second count, as a promissory note. 
At the trial, before Burrough J., at the last assizes for 
the county of Somerset, it was objected, that it had no 
agreement stamp, and therefore could not be received 
in evidence as such; and secondly, that it was not a 
promissory note within the statute of Anne, as the de¬ 
fendant was only to become liable on the contingency of 
non-payment by Corner. The learned Judge directed 
the jury to find a verdict for the plaintiff on the second 
count, but reserved liberty to the defendant to move to 
enter a nonsuit. A rule nisi was accordingly obtained 
by Gasclee, in last Easter term, and he cited Blankcnha- 
gen v. Blundell («), where it was held, that a note, 
whereby the maker promised to pay to A. or B. and C. 
a sum therein specified, value received, was not a pro¬ 
missory note within the statute of Anne. The only 
distinction between the two was, that there, the payee 
was uncertain, here, the payer is uncertain. 


Friday, 

July 6til. 

Where a note 
stated that I.S. 
promised to 
pay to A. J)., 
or order, a cer¬ 
tain sum, and 
was signed I.S., 
or else I. G. : 
Held, that this 
was not a pro¬ 
missory- note by 
I. G. within the 
statute of Anne. 


Pell Serjt. and Bayly now shewed cause. This does 
not differ, substantially, from a several promissory note. 


(a) 2 11.$ A. 417. 
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If every one severally promises to pay, it amounts to 
nothing more, in fact, than a promise by each to pay, 
if the others do not, for a payment of one discharges 
all the rest. AH, it is true, promise to pay at the same 
time, but in this instance the defendant promises to pay 
at six months’ notice, and if so, he is to pay at the very 
same time as Corner, in case Corner make default. The 
words of this instrument, therefore, carry it no further 
than the common case, where neither is liable to pay 
on the day, unless the other docs not, and where no 
action will lie against any one till after the day when 
either may be sued. This is, therefore, merely a several 
promissory note, for “ else” means nothing more than 
“ or.” If, indeed, there bo any difference between this 
instrument and any other several promissory note, it is, 
that this is, in its terms, more certain ; for in a several 
promissory note, the holder may call on either first; but, 
according to this note, he is first to call upon Conrer. In 
Wilkinson v. lattxoidge {a), a question arose, whether, 
under the circumstances, there was an acceptance of the 
bill by letter, which was in these terms : “ The two bills 
of exchange which you sent me, I will pay, in case the 
owners of the Queen Anne do not, and they living in 
Dublin, I must first apply to them. I hope to have an 
answer in a week or ten days. I do not expect they will 
pay them, but I judge it proper to take their answer be¬ 
fore I do; which I request you will acquaint Mr. 
Wilkinson with, and that he may rest satisfied of the 
payment.” It was objected, that this did'not amount to 
an acceptance, but only a condition to pay in case the 
owners of the Queen Anne did not ; but it was held to 


(a) 1 Si*. 618. 


be 
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be a good acceptance, because it amounted to a promise 
that the plaintiff should have the money at all events. 

Per Curiam. This is not a promissory note by this 
defendant within the statute of Anne. It operates dif¬ 
ferently as to the two parties. It is an absolute under¬ 
taking on the part of Corner to pay, and it is conditional 
only on the part ot the defendant, for he undertakes to 
pay only in the event of Corner's not paying. The 
rule for entering a nonsuit must be made absolute. 

Rule absolute. 


The King against The Inhabitants of 
St. Mary-le-Bone. 


r pWO justices, by their order, removed Michael Hoy¬ 
den from the parish of St.Mary-le-lone , in the 
county of Middlesex , to the parish of St. Pancras , in the 
same county. The sessions, on appeal, discharged the 
order, subject to the opinion of this Court upon the 
following case. The pauper hired an unfurnished shop 
in the parish of St.Pancras, of the yearly value of 10/. 
and upwards, and lived therein eight months. He 
afterwards hired an unfurnished shop and parlour, part 
of a house in the parish of St. Mary-lc-bone , a‘. the rent 
or 261. a year, which he took possession of on the 25th 
May , 1SU>, and resided in and occupied the said last- 
mentioned premises upwards of 40 days, but only 38 
days of such residence and occupancy had elapsed on 
the 2d day of July , 1819, the day on which the 59 G. 3. 

c. 50. 
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A pauper docs 
not gain a set¬ 
tlement by har¬ 
ing hired a te¬ 
nement of more 
than 10/. a-yeor 
value, and hav¬ 
ing resided 
therein more 
than 40 days 
altogether, but 
less than 40 
days before the 
passing of the 
59 (i. 0. c. 50., 
by which a re¬ 
sidence for 
twelve months 
is necessary, in 
order to confer 
a settlement. 
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c. 50. received the royal assent. Tiie sessions were of 
opinion, that, by this residence, the pauper gained a 
settlement in St. Mary-le-bone, and discharged the 
order. 

Scarlett and Adolphus , in support of the order of 
sessions. The settlement being in progress to be ac¬ 
quired at the time when the 59 G. 3. c. 50. received 
the royal assent, must be governed by the law as it 
existed before the passing of that act. All the words 
of the act are future, and there is no clause affect¬ 
ing settlements already in progress. The principle to 
be found in the case of Ashburnham v. Bradshaw (a) 
is in point. There a devise to charitable uses was 
made, by a will, dated in 1731. The testator lived till 
July, 1736, a month after the mortmain act had passed, 
and upon a case, the Judges certified that the devise 
was good; and the Attorney-General v. Lloyd ( b ), and 
Same v. Andrews (r) are to the same effect. So, in Gill - 
more v. Shuter (d), where a parol agreement had been 
made previously to the statute of frauds, and the action 
was brought subsequently, it was held not to be within 
the 4th section ; and the Court there put the case of a 
will executed without the formalities required, which 
they said would be valid, if made before the act, al¬ 
though the testator survived the passing of the act. 
These cases seem analogous to the present, and shew 
that the whole transaction must be subsequent to the 
passing of the act. Here, the settlement was in pro¬ 
gress at that time. 


(u) 2 At. 36. (6) 3 Atk. 551. 

(c) 1 Ves.sen. 225. (</) 2 Lev. 227. 


Nolan , 
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Nolan, contra, contended, that, as the pauper had 
resided only 38 days at the time of the passing of the 
59 G. 3. c. 50., the settlement not being complete under 
the old law, must be regulated by that act, and then a 
residence of twelve months upon the tenement is neces¬ 
sary to confer a settlement. 

Cur. adv. vult. 

And now (absentc Abbott C. J.) the judgment of the 
Court was delivered by 

Bayley J. The question, in this case, turns en¬ 
tirely upon the construction of the statute 59 G. S. c. 50., 
which took effect from the second of July, 1819. The 
pauper had, on that day, resided in and occupied, for a 
period of thirty-eight days, part of a dwelling-house in 
Mary-lc-bonc parish, at 26/. a-year; so that, if the sta¬ 
tute had not been passed, he would undoubtedly have 
acquired a settlement in Mary-le-bone by his subsequent 
residence and occupation, which, in the whole, con¬ 
siderably exceeded forty days. But he had not, on the 
second of July , acquired such settlement. It was con¬ 
tended, that the statute being wholly expressed in the 
future tense did not apply to such a case, but must be 
considered as wholly and absolutely prospective, and 
confined to tenements hired after the day on which the 
statute took effect. If this be the true construction, 
then a residence of one day prior to the statute, con¬ 
nected with a continued residence in pursuance of 
the original hiring for thirty-nine days after the sta¬ 
tute, will confer a settlement. The statute, however, 
had in view, as appears by the preamble, the pre¬ 
venting of the disputes and controversies which had 
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A trust created 
by a defendant 
in favour of 
himself and 
another person, 
is not a trust 
within 29 Car. ‘J. 
c. 3. s, 10., 
that clause be¬ 
ing confined to 
cases where the 
trustees are sets* 
ed or possessed 
in trust for a 
defendant 
alone, and not 
jointly with 
another person. 


arisen respecting the settlement of poor people by the 
renting of tenements. And wc think tiiis object will 
be best attained by giving to the words of the enacting 
part their full and absolute effect, and by considering 
the statute as applicable to every case within its scope, 
wherein a previous settlement had not beat completely 
gained and established before the statute was passed. 
A contrary construction might open the door to many 
disputes and controversies as to the nature and effect of 
of inchoate titles. Whereas, according to the con¬ 
struction which wc adopt, the only enquiry hereafter 
will be, whether a settlement had been acquired before 
the 2d July, and the case will be considered as if the 
pauper had died or removed from the tenement on the 
first day of that month, %h 1 as if he had resided on, but 
not after that first day of July. 

Order of Sessions quashed and 
original order confirmed. 


Doe, clem. Hull, against Green hill. 

'J'HIS was an ejectment, tried before Abbott C. J., at 
the Middlesex sittings after last Michaelmas term, 
when a verdict was found for the lessor of the plain¬ 
tiff who claimed under a judgment recovered against 
the defendant, and a writ of elegit and inquisition 
thereon, taken and returned; but liberty was reserved 
to the defendant to move to enter a nonsuit, upon an 
objection taken at the trial. The objection was, that, 
by a deed, executed 23d June, 1809, long before the 
plaintiff’s judgment was recovered, the legal estate 
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ia the premises was vested in trustees, for the purpose 
of securing an annuity to the defendant’s mother. ( a ) 
By the deed, the trustees were empowered to enter, in 
case the annuity was in arrear; which they did in, 
1817. But, at the time of the execution of the elegit, 
and of commencing the present action, there was no¬ 
thing in arrear. It was contended, for the plaintiffs, 
that the case fell within the HU Car. 2. c. 3. s. 10., as 
being premises held in trust for the defendant. A 
rule nisi having been obtained by Scarle/l, in last Hilary 
term, for entering a nonsuit, 

Ma) rijat and Arch bold now shewed cause. By the 
J'J Cm. 2. c. 3. s. JO. it is enacted, “ Thai it shall be 
lawful for every sheriff to whom any writ shall be di¬ 
rected, at the suit of any person, upon any judgment, 
statute, or recognizance, to deliver execution of all such 
lauds, tenements, rectories, ike., as any other person be in 
any manner or wise seised or possessed, in trust for him 
against whom execution is so sued, like as the sheriff or 
other officer might or ought to have done, if the said 
party against whom execution is sued, hail been seised 
of such lands, &e. of such estate, as they be seised of 
in trust for him at the time of the execution sued.’’ 
Now here the term is held by the trustee, for the pur¬ 
pose of securing Mrs. GrcruhlU 's annuity, and lie is to 
be at liberty to enter and take possession, from time to 
time,'as arrears may arise, but subject to this, the pre¬ 
mises are held in trust for Cirrru/iill , the defendant. 
Suppose the defendant had desired to be put into pos- 

(,i) The trims of the deed sue so fully staled in the judgment, that they 
are here omitted. 

Vol. IV. d A session, 


1821. 


Dot, dcm. 
Hull. 

agedntt 
Greek hilt.. 
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1821. session, the trustees could not have refused to do it, the 

, 7” annuity not being in arrear. And if they had refused, he 

1) of, dem. n * 

Hum., might have brought an ejectment against them. Here 

against 1 

Gukbshiix. the inquisition finds that the property is subject to the 

annuity, which the judgment creditor does not seek to 
disturb. Under the statute, the term, being vested in 
the trustees in trust for the defendant, may be taken 
under the clegit, and it is only so far as it is in trust for 
the defendant, that the judgment creditor is entitled to 
it. For if the annuity be in arrear, the trustees may 
again eject the creditor. The effect of the statute is, 
to remove the term out of the way of the lessor of the 
plaintiff, which otherwise would prevent him from re¬ 
covering. The statute expressly states, that a trust 
may be taken under an execution. Now' it may be 
either a trust created by a third person in favour of the 
defendant, or one created by the defendant himseltj either 
in his own favour, or in favour of himself and some other 
person jointly. The test as to the first class is this : 
divest the case of the trust, and consider it as a legal 
estate, and if in that case it would be extendible, it will 
be, when a trust estate, within the statute. Now, if" 
here it had been a conveyance by a third person to 
Mrs. Grccnhill and the defendant, of a legal estate, 
either as tenants in common, or joint tenants, the in¬ 
terest of the defendant would be extendible. If so, a 
trust of that sort would be within the statute. As to the 
second class, a conveyance to others in trust for the per¬ 
son conveying alone, was always void, as‘ being a volun¬ 
tary conveyance, and so could not require the assistance 
of the statute to render it capable of being taken under 
an clegit. That, however, could not be the trust con¬ 
templated by Lord Uule, the framer of the statute of 

frauds. 
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frauds." He must, therefore, have contemplated a 1821 . 
trust, if created by a defendant himself, not solely in „ 
favour ol himself, but of himself jointly with some Hon, 
otfier person, which is the trust in this case. This, Gumiu. 
therefore, is a case falling within the statute. 


Scarlett and Hutchinson, contra, contended, that sup¬ 
posing the argument correct, as urged on the other 
side, that a trust created by a man in his own favour 
was altogether void, then it followed, that in this case 
the trust, as to the defendant, was void; and then the 
premises, in point of law, were held in trust for Mrs. 
Grecnhill alone. But if not, then the true construction 
of tiie statute was to confine it to cases of trusts held 
solely for the benefit of the defendant, which this was 
not. 

Cur. adv. vult. 


And now, on this day, the judgment of the Court was 
delivered by 


A hhott C. J. We have considered of this case, and 
arc of opinion, that the rule must be made absolute. 
The ejectment was brought on a judgment recovered by 
the lessor of the plaintiff against the defendant, and a 
writ of ele'dt and inouisition thereon taken and returned. 
It was brought for the recovery of a moiety of some 
chambers in Lincolns Inn. Mr. Grecnhill defended as 
landlord. The question at the trial, and afterwards be¬ 
fore the Court, arose upon the effect of a deed executed 
by the defendant and his mother, Mrs. Grecnhill, some 
considerable time before the plaintiff’s judgment against 
him, for the purpose of securing to her an annuity for 

3 A 2 her 
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Doe, dem. 
Hull, 
against 
Gkkexhu-l. 


her life, to be issuing out of the premises in question, 
inter alia, in lieu of her dower. The deed recited, 
that Janies Greenhill was, at the time of his decease, 
seised in fee-simple in possession of the freehold cham¬ 
bers, the subject of this action, and of other freehold and 
copyhold property; the whole of which property was li¬ 
able to the right of dower and free bench of Man/ Green¬ 
hill , his widow ; and that, on the decease o t James Green- 
hill , the whole of the said estates became vested iti the 
defendant, Edward Greenhill , his son and heir at law, 
subject to the said right of dower: and that it had been 
agreed between the defendant and Man/ Greenhill, that 
the defendant should secure to her an annuity or rent- 
charge of 88/. during her life, to be payable out of the 
said chambers; and that, in consideration thereof, Man/ 
Greenhill should release her right to dower and free 
bench in all the freehold and copyhold hereditaments. 
The deed then proceeded to state, that Edward Greenhill 
and Mari) Greenhill bargained and sold, &c. unto P. II. 
Coales, the chambers, with their appurtenances, ha¬ 
bendum to him, to the use, intent, and purpose, that 
Mari/ Greenhill might, during her life, receive one an¬ 
nual rent-charge or yearly sum of S8/., which was to 
be in full satisfaction of her right to dower or free 
bench, with power of distress, &c., to the use of Coates, 
for !)9 years, without impeachment of waste, and upon 
the trusts therein mentioned ; and from and alter the 
end and expiration, or sooner determination of the term 
of 99 years, to the use of Edward Greenhill, his heirs 
and assigns lor ever; and as to the term of 99 years, 
upon the following trusts: first, to permit Edward Green- 
hill to receive and take the rents and profits, until de¬ 
fault made in the payment of the rent-charge, or until 

E. Green- 
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B. Grecnhill should neglect to insure the premises, and 
upon further trust, that in case the rent-charge should 
be in nrrear for the space of 40 days, that it should be. 
lawiul for Coates to enter upon the said chambers, and 
to receive the rents thereof, and out of the same, or by 
mortgage or sale of the chambers, &c., for all or any 
part of the said term of 09 years; or by bringing ac¬ 
tions against the tenants of the premises, for the re¬ 
covery of rents in arrear, or by making entry upon the 
promises, to levy, raise, and pay all such arrears of the 
rent-charge, with all costs, See.; and upoti further trust, 
that in case the defendant should at any time neglect 
to insure the premises, it should be lawful for Coates 
to levy money sufficient to pay the premium to in¬ 
sure the premises, and to apply the same accordingly; 
and to permit the said K. Grrmhill , as to the residue, to 
receive the rents and profits. There then followed a pro¬ 
viso, that, upon the death of MuiyGrcenhill, and payment 
of the arrears of the rent-charge, the term should cease 
and determine. The personal representative of Coates , 
the termor, hud recovered the premises by ejectment 
sometime ago, the annuity being then in arrear ; the ar¬ 
rears had been discharged, and the annuity afterwards 
kept down, Mrs. G. receiving money for the latter pur¬ 
pose, from time to time, from the tenants of the premises; 
and nothing was due to her at the time of the execution 
of the elegit, or of the commencement of the present 
action. For the plaintiff, it was contended, that, under 
these circumstances, the term must be considered as a 
trust for the defendant, within the operation of the 
tenth section of the statute of frauds, and that the pre¬ 
mises were liable to the execution by elegit, under the 
provisions of that statute, and might, after such exe- 

3 A d cut ion. 


1821. 

Dob, dem. 
Hull, 

against 

GBEtNHXLL, 
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1821. cution, be recovered by ejectment. For the defendant, 
“ T it was insisted, that the term was a bar to the eject- 
Hctl, ment: that this was not a trust within that statute; and, 

against 

Ghkekhiix. supposing it to be, and that the premises might be sub¬ 
ject to the elegit, yet that the possession thereof could 
not be recovered by ejectment out of the hands of the 
trustee, who bail the legal title for the term. It is un¬ 
necessary to give any opinion upon the latter point; 
because we arc all of opinion, that this case docs not 
present a trust within the intent and meaning of the 
statute. The words of the statute are, “ seised or pos¬ 
sessed, in trust for him against whom execution is sued, 
like $s the sheriff might and ought to do, if that per¬ 
son were seised.” This statute made a change in the 
common law', and, up to a certain extent at least, made 
a trust the subject of enquiry and cognizance in a legal 
proceeding. We think the trust that is to be thus 
treated, must be a clear and simple trust, for the be¬ 
nefit of the debtor; the object of the statute appearing 
to us to be, merely to remove the technical objection 
arising from the interest in land being legally vested 
in another person, where it is so vested for the benefit 
of the debtor. It is obvious, that the term of years, 
in the present case, was not created for the benefit of 
Mr. Grcenfrill, the debtor, but for the benefit and secu¬ 
rity of his mother, Mrs. (hccnhill , she is the principal 
object of the trust. And, though it be true that the 
term is declared to he in trust for him, until default be 
made in the. payment of the annuity, yet such a default 
had, in fact, occurred, whereby, according to the de¬ 
claration of trust contained in the deed, the trust for 
him had ceased for a time at least; and possession 
had been actually recovered, by a proceeding at law, for 

the 
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the benefit of his mother, who had continued to receive 1821. 
the annuity from the tenants in virtue of that recovery; ", 

, J Doe, dcm. 

so that the case is more adverse to the lessor of the Hull, 

plaintiff than it might have been, if no default had Gkeimhill. 
been made by the defendant, nor recovery had against 
him, for the benefit of his mother. And it would be quite 
an anomaly in the law to allow one person to recover 
u possession of land, liable to be defeated and divested 
at the suit of another, claiming under a title created 
before the time oi such recovery, and actually existing, 
and shewn to the Court at that very time. We abstain 
from saying any thing as to any other remedy that the 
lessor of the plaintiff may be supposed to have in the pre¬ 
sent case. It is sufficient for us, and for the purpose of 
the present cause, to say, that, in our opinion, under the 
fuels proved at the trial, the term was not held in trust 
for the defendant, within the meaning and intent of the 
statute of frauds. The present rule, therefore, must 
be made absolute, and the posted be delivered to the 
defendant. 

Rule absolute. 


Jackson against Davison. 


Saturday, 
July 7t.!i. 


A RULE nisi had been obtained for setting aside the An insolvent 

1 a. _ debtor having 

warrant of attorney, and the judgment entered up petitioned the 

. ‘ , 1 i- i , insol vent court 

thereon m this case, and for discharging the (ielenitanl t o i* discharg¬ 
ed under the 

act, a creditor gave notice of his intention to oppose him, on the ground that the 
debt was fraudulently contracted. To induce the latter to withdraw bis opposition, the insol¬ 
vent agreed to execute, within three days after his discharg*’, a warrant ol attorney for the 
debt, and, in the mean time, to give a promissory note ol a third person tar the amount, 
wltieh was to Undelivered up on the execution of the warrant ol attorney. 1 he insolvent 
was discharged, and the warrant of attorney was executed on the delivery up of the note. 
The Court set. aside the warrant of attorney, and the judgment entered up thereon, on the 
ground that the agreement on which they were founded was contrary to the policy of the 
insolvent act, inasmuch as it enabled the creditor to take to himsclt a large portion of the 
future clients, which the legislature intended to he distributed amongst all the creditors. 

A A. 1 <M!l 
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Jackson 

against 

Davison. 


oat of the custody of the marshal. It appeared 
upon the affidavits, that the defendant, in November, 
1820, was discharged under the insolvent act, the 
I Geo. 4. r. ] 19. 'I'lie plaintiff, on that occasion, was an 
opposing creditor for a debt of 1200/., which was prin¬ 
cipally for money lent, for the purpose of enabling the 
defendant to remove an execution out of his dwelling- 
house, anti as a security, he gave the plaintilf a bill of 
sale of all his household goods. Notwithstanding this, 
the defendant fraudulently removed Ids goods from the 
premises under a collusive execution. On these grounds 
the plaintiff gave notice of his intention to oppose the 
defendant’s discharge. In order to induce the plaintiff 
to withdraw the opposition, the defendant agreed to se¬ 
cure the debt bv a warrant of attornev, to be executed 
within three days of ter the defendant's discharge, and in 
the mean time, by a promissory note of a friend, payable 
on demand, the plaintiff undertaking to deliver up such 
notes, on the* defendant’s executing the warrant of at¬ 
torney. In pursuance of such agreement, the note 1 was 
given and cancelled on the execution of the warrant of 
attorney, and the first instalment having become due, 
the plaintiff had entered up judgment and sued out 
execution. 


Scarlet/, and Pollock now shewed cause. The plaintiff 
in this case might, by opposing the defendant’s dis¬ 
charge, have caused him to suffer two years’ imprison¬ 
ment, under 1 Gen. 4. c. 119. sec. 18. That provision 
was introduced for the benefit of the creditor, and it is 
competent to a man to renounce a provision of an act of 
parliament which is in his own favour. Here the war¬ 
rant of attorney was not given until after the delendant’s 
discharge; it therefore created a new debt. [ llaylci/ J. 

W.-.s 
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Was it not a debt « occasioned” before the discharge ?1 

T T O -J 

lore the debt on the warrant of attorney was occasioned 
not by the first debt, but by the promissory note which 
the plaintiff delivered up to be cancelled. The object 
of the act was, to protect those who were creditors be¬ 
fore the discharge ot the insolvent. Persons becoming 
creditors subsequently to the discharge, were not within 
the contemplation of the legislature. [Baylcy J. Does 
not this warrant of attorney injure the rights of the 
other creditors, as to their claim upon the future effects 
oi the insolvent .'*] The difficulty of obtaining the fu¬ 
ture effects of the insolvent by the provisions of the 
act is such, that they can scarcely be said to have their 
rights affected ; though it must be confessed, that the 
payment of the debt under this warrant of attorney 
must be provided for, belore any part of the future 
eflefts could be divided among the other creditors spe¬ 
cified in the defendant’s schedule. This, however, is not 
an application on the part of any of the other creditors, 
whose rights might, by possibility, be affected by it, 
but of the defendant himself, who having, for his own 
benefit, and to avoid a severe judgment by the Court 
before whom lie sought to be discharged, entered into 
a subsequent security, seeks to get rid of it, now that 
his creditor is without remedy against him, under 
the provisions of the insolvent act. The effect of a 
judgment of imprisonment against him, under the 18th 
section of the act, would have been to drive him to 
procure his liberty, by application to friends to enable 
him to discharge the debt due to the plaiutiflj which 
would require him to contract debts to those friends, 
which it could not be contended would not be legiti¬ 
mately contracted, so as to entitle them to be provided 

for 


1621. 


Jackiox 

against 

Davison, 
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for out of the future effects, as debts contracted sub¬ 
sequently to the discharge, in preference to the debts in 
the schedule. The arrangement now sought to be set 
aside, has merely effected the same object by a less 
circuitous mode. The Court, therefore, will be very 
unwilling to relieve the defendant in this case, upon the 
plea that the security which he has given to the plain¬ 
tiff is contrary to the policy of the insolvent act. 

Gurnet/ and Abraham , contra. It is contrary to the 
policy of the insolvent debtors’ act, that this warrant of 
attorney should be permitted to operate as a valid se¬ 
curity. The object of the legislature was, that the 
person of the debtor should be free, as to all debts con¬ 
tracted, incurred, or occasioned before his discharge, 
and that his property,acquired after his discharge, should 
be distributed among all his creditors. Now the debt 
due upon this warrant of attorney , was one occasioned, 
at least, before the discharge, within the meaning of that 
word in the 8th section. If it be permitted to stand, 
the plaintiff will thereby take a portion of the future 
property of the debtor, to the prejudice of the general 
creditors; or he may even take out execution against 
the person of the debtor. On the other hand, if the 
debtor has fraudulently contracted debts, fair dealing 
to the public requires that he should be opposed on that 
ground, and he might then have been subjected to 
further imprisonment, under section 18. Ln JVilium v. 
Kemp (a ), it was held, that an insolvent debtor, who had 
taken the benefit of the insolvent act then in force, was 
not liable to arrest, upon a subsequent promise to pay 
a debt contracted prior to the day prescribed in the 
act. The words in that act were, that no person shall 


(a) ~ M. A; .S'. M. r >. 


here- 
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hereafter be imprisoned, by reason of any debt con- 1821. 

traded, incurred, occasioned, owing, or growing due, _ 

•JACK SO N 

before, See. That case is expressly in point; for in this against 

Davison. 

case, the old debt was the only consideration for the 
warrant of attorney. 

Bay i.ey J. 1 am of opinion that the rule for setting aside 
this warrant of attorney and judgment ought to be made 
absolute. It is part of the policy of the insolvent debtors’ 
act, that the property of the debtor shall be divided rate¬ 
able amongst his creditors. Now, if this warrant of attor¬ 
ney were to stand as a valid security, it might operate in 
fraud of the general body of creditors, by enabling the 
present plaintiff to take from them a large portion of the 
future effects of the debtors, which the legislature mani¬ 
festly intended to be distributed among all the creditors. 

Now, it has been held in the case of a composition 
deed, that if one of the creditors, before executing the 
deed, obtain from the insolvent a security for the residue 
of his demand, by refusing to execute until such security 
be given, that security is void in law, because it is a 
fraud upon the rest of the creditors, (a) So, too, by 
the express provisions of the bankrupt laws, any security 
given to a creditor as a consideration to persuade him to 
sign a certificate, is void. Now, it was manifestly the 
intention of the legislature, by this act of parliament, 
to secure a portion of the future ellects of the debtors for 
the benefit of those creditors whose names are,inserted 
in the schedule. By section 25., the insolvent court is 
authorised to order judgment to be entered up against 
the debtor for the amount of the debts for which he 

fa) Sec Coc)..-.h»U v. licnm-tt, :2 T. Ji. 765. Jackson v. Lomas, 4 T. 11. 

166. Jackson v. Vitchaire, 3 T. If. SRI. Leicester v. Base, 4 Last , 372. 

shall 
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shall be discharged ; and when the prisoner is of ability 
to pay such debts, or any part, the Court may then 
permit execution against the property acquired by such 
prisoner after his discharge, for such sum as, under all 
the circumstances of such prisoner, the Court >ha!! 
order; the sum levied is to be distributed rateable 
among the creditors. This warrant of attorney, if 
supported, would interfere materially with the policy of 
the act, by taking from the body of the creditors a 
portion of those funds which the legislature meant to be 
distributed among all, and bv defeating the effect of the 
judgment entered up by order of the insolvent court. 
It was given in pursuance of an agreement between the 
parties made before the discharge of the prisoner, and 
for the express purpose of defeating the object of the act. 

I think, therefore, that it ought not to stand as a valid 
sccuritj'. This rule, therefore, must be mndc absolute. 

Hoi.royd J. I am of the same opinion. This war¬ 
rant of attorney was founded upon an agreement which 
is in direct opposition to the policy of this act of par¬ 
liament. The object of tlie act was, that the person of 
the debtor should be free, with respect to all those debts 
from which lie had been discharged ; and that his future 
effects only should be liable in the mode there jminted out. 
Now, if this warrant of attorney were to stand as n valid 
security, the present plaintiff' would be entitled to have 
execution for a debt which existed before the debtor’s 
discharge, without any application, to the insolvent 
court; tor his judgment would not be under the controul 
of that court. I Ie would, by these means, be enabled 
either to take from the rest of the creditors the property 
subsequently acquired, or, if there was no property, 
he might even take the person of the debtor in execu¬ 
tion, 
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tion, which is directly in the teeth of the act of par¬ 
liament. I think, therefore, that this warrant of attorney, 
and the judgment entered up thereon, ought to be set 
aside. Tins rule must be made absolute. 


1821. 

Jackson 

against 

Davison. 


I Jest J. I am of the same opinion. This warrant 
of attorney operates in fraud of the general body of 
creditors. It has been held, that where creditors enter 
into a composition deed, and one of them take a security 
tor a larger sum than that stipulated to be paid by the 
deed, that such security is void; because the temptation 
to give the security is a fraud on the creditors who were 
parties to the contract on winch tlieir debts were to be 
cancelled in consideration of receiving a composition. 
"Now, in that case, the creditors are not prejudiced in 
the same degree as they are in this ; because here the 
future effects of the insolvent are, by the provisions of 
this act, directed to be divided rateably among the cre¬ 
ditors until their debts are wholly paid. By enforcing 
such a security, we should enable the plaintiff'to deprive 
Ins co-creditors of some portion of that fund which the 
legislature intended to be rateably distributed among all. 
This rule must therefore be made absolute. 

Rule absolute, (a) 

(a) dl>botl C. J. was abrent at the privy council. 


Burt against Walker. 


H*r<lncsii<ii/, 
July 11th. 


r PHIS was an action upon a bail bond, brought in The clerk of 
X „ . the defendant 

Easter term last. Plea, non est factum. 1 he bond was the sui>- 

was witnessed by one Smith , a clerk of the defendant, ^ a^iond, a"V 

when lie was 

subpoenaed, said that lie would not attend ; and die trial had been put off twice in conse- 
tiuerce of his absence. Search had also been made at the defendant’s bouse, and in die 
neighbourhood ; and upon receiving information at the defendant’s that the witness was 
gone to Margate, enquiry was there made widiout success. Held that under these circum¬ 
stances, evidence of his hand-writing, was admissible, 

w^O 
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Bert 

against 

Walker. 


who had been subpoenaed at the defendant’s counting 
house, and at the time of serving the subpoena, said that 
he should not attend. Evidence, however, was given, 
that lie did attend when the cause stood in the paper 
for trial the first time, which was six weeks before the 
actual trial. The trial had been before twice put off* on 
account of Smith's absence, upon affidavits that he coidd 
not be found. Searcli was then made for him at the 
defendant’s house, and in the neighbourhood ; and it 
was likewise proved, that, upon receiving information 
at the defendant’s house, that lie was gone to Murgalc 
upon his master’s business, the clerk of the plainlitf’s 
attorney was sent thither to search for him. The 
affidavits stated, that he had been searched lor up to the 
moment of trial, and could not be found. The cause 
was tried at the last sitting in this term before Uolroi/d J. 
who admitted evidence of his hand-writing, but re¬ 
served the point. 

I loll moved for a rule to shew cause, why there should 
not be a new trial in this case, on the ground that 
secondary evidence of the execution of the bond by the 
defendant had been improperly admitted. Here the 
witness had been subpoenaed, and actually attended only 
six weeks previous to the trial. Besides, the witness 
was in the condition of a travelling clerk to a mercan¬ 
tile house, and, with reference to such condition, the 
search had not been sufficient to justify the admission 
of secondary evidence. It is to be observed that 
none of the previous cases have gone so far as 
the present. In none had the witness been sub¬ 
poenaed and attended, and at so short a time pre¬ 
vious to the actual trial. TIis absence under such 
circumstances might be good ground for putting off* the 

trial. 
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trial, but not for admitting secondary evidence. The 
principle ol all the cases seems to be this: that the 
evidence offered, that the witness could not be ibund, 
should be sufficient to justify the reasonable inference, 
either that he was kept out of the way by collusion, or 
that he was absent under circumstances which pre¬ 
cluded any reasonable expectation that he would be 
forthcoming at the trial. But neither of these infer¬ 
ences was justified by the evidence in the present 
case. Besides, the sufficient and reasonable search 
must always have reference to the circumstances and 
condition of the witness. .Suppose a witness to be a 
traveller to a mercantile bouse. The same search 
would not be sufficient for a witness of this description, 
as for a witness having a fixed residence. He cited 
IVurtlcll v. J'crmotfi), Parka v. llosl ins (£), Cunliff v. 
Sc ft on. {c) 

Adbott C. .1. I remember the case well, and there 
was strong ground for believing that the witness was kept 
out of the way, purposely, by the defendant. It ap¬ 
pears, that upon receiving the subpoenas, the witness 
said be would not attend. 1 do not believe that he did 
attend with any view of exhibiting himself as a wit¬ 
ness. 1 think that due and diligent search was made for 
him, and that the search was made with reference to 
his condition. The case of Croshg x. Percy (<1) is 
strong as the present. Upon the ground of collusion, 
and not believing that the postponement of the trial 
would have assisted the plaintiff in obtaining the at¬ 
tendance of this witness, I think that the evidence of 
his hand-writing was property admitted. 

(/i) 2 Taunt. 22a. 

{<!) 1 Taunt . 565 « 
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Bukt 

against 

Walkea. 


(a) '2 CaiupO. 28: 

(c) 2 Last, I S3. 


Bayley 
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Bavlky J. The search must certainly be made with 
reference to the condition of the witness. I think that 
it has been so made in the present case. The clerk was 
referred to Margate , and went thither. 

Best J. The circumstance of the witness being sub¬ 
poenaed would have been a strong feature, if the Court 
could believe that the witness actually attended accord¬ 
ing to the subpoena, but wo do not believe this. 

Rule refused. 


Holroyd against Biieahe. ■ 

J N this case, reported ante, p. 4J., the facts should 
have been thus stated : It was an action of trespass 
against the two defendants for taking the plaintiff's 
goods. They pleaded, first, the general issue; and, 
secondly, separate justifications, under a judgment anti 
execution against the goods of a third person. At the 
trial, a verdict was found for both defendants, on their 
pleas of justification as to the major part of the goods; 
but it turned out that there were some goods taken, the 
property of the plaintiff and a verdict was consequently 
found against them as to those goods, upon the general 
issue. A motion was afterwards made (see ante, vol. 2., 
p. 4-7d.); and the Court then ordered a verdict to be 
entered for the defendant Breare generally; but as to 

a 

the other defendant, Holmes , it was left undisturbed. 
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ABATEMENT. 

Defendant having pleaded In abate* 
mt-nt, that four others were jointly 
liable with himself, the plaintiff 
applied to the defendant’s attorney 
to give the places of residence 
and additions of those persons, 
which he refused, unless the action 
were discontinued. Under these 
circumstances, the Court made a 
rule absolute for the defendant to 
deliver such particulars, or in de¬ 
fault thereof, for setting aside the 
plea. Taylor and Others v. Harris, 
M. 1 G. 4. Page 93 

ACTION ON THE CASE. 

1. A carrier had given notice that 
he would not be answerable for 
parcels of value, unless entered 
and paid for as such ; and the 
plaintiffs, with the knowledge of 
this, delivered a parcel, contain¬ 
ing bank notes to a large amount, 
without informing the carrier of 
its contents. The coach in which 
the parcel was conveyed, was left 
at midnight, standing for some 
time in tne middle of a very wide 
street, with a porter, who was or¬ 
dered to watch it; during this 
time the parcel was stolen. At 
Vol. IV. 


ACTION ON THE CASE. 

the trial, two questions having 
been left to the jury, first, whe¬ 
ther the plaintiffs had been guilty 
of any unfair concealment, by not 
informing the carrier of the nature 
and value of the parcel; and, se¬ 
condly, whether the carrier had 
been guilty of gross negligence s 
Held, by three Judges (Best J. 
dissenti ente) that the direction to 
the jury was right. Batson v. 
Donovan , M. 1 G. 4. Page 21 
2. Where an attorney for the plain¬ 
tiff suffered the case to be called 
on without previously ascertain¬ 
ing whether a material witness, 
whom the plaintiff had undertaken 
to bring into court had arrived, 
in consequence of which the plain¬ 
tiff was nonsuited: Held, that in 
an action against him for negli¬ 
gence, it was properly left to the 
jury to say, whether he had used 
reasonable care in conducting the 
cause; and the jury having found 
in the negative, the Court refused 
to disturb the verdict. Reece v. 
Righy, H, 1 and 2 G. 4. 202 

S. Where lights had been enjoyed 
for more than 10 years, contigu¬ 
ous to land which, within that pe¬ 
riod had been glebe land, but was 
3 B con* 
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ANNUITY. 


APPEAL. 


conveyed to a purchaser, under 
the 55 G. 3. c. 1-4*7., it was held 
that no action would lie against 
such purchaser tor building so as 
to obstruct the lights, inasmuch 
as the rector, who was tenant lor 
life, could not grant the easement, 
and therefore no valid grant could 
be presumed. Barker v. Richard¬ 
son, T. 2 G. I. Page 579 

AGREEMENT. 

Sec Frauds, Statute of. 

ALE, 

See A ci' lai., 

i 

ALIEN ENEMY, \ 

See Insurance, 2. 

ANCHOR, 

Sec Patent. ' 

» 

ANNUITY. I 

J. By letters patent, 21- Car. 2., the | 
king granted to the use of A., his ! 
Jteirs and assigns for ever, an an- i 
nuity of l(KX)/. to be paid out of 
Jus revenue of four and a half per j 
cent, at Barbarities and the Lee- \ 
tvard islands : Held, that this an- ; 
nuity was personal property, and i 
duly passed under a will attested ' 
by two witnesses, by a residuary j 
clause bequeathing all the rest, j 
residue, and remainder of a tes- : 
tutrix's personal estate of what ! 
nature or kind soever, to her ! 
executors. A tibia v. Da///, M. ! 

1 G. 4. ' 59 ■ 

2. Where part of tin; consideration ! 
money for an annuity" had been 
deposited in the hands of flit 
grantee’s attorney, till certain 
houses, out of which the annuity 1 
was granted, should be compk ted; 
but it appeared that the money 
deposited had all been paid over j 
to the grantee in a short time- 
after the date of the deeds, and 
there was no fraud in the trans¬ 


action, the Court refused to set 
aside the annuity, on the ground 
that the power given to them by 
the 55 G. 3. c. 14-1 - .v. (>. was dis¬ 
cretionary, and that this was not 
the case of a fraudulent retainer 
contemplated by the act: 

Held,also, that in the memorial of an 
annuity, under 5 3 G. 3. c. 141., 
it is sufficient to state that the 
annuity was granted for the lives 
of A. B., &c. (naming them), with¬ 
out stating their description by 
residence or otherwise, or adding 
that the annuity was granted for 
their joint lives or the life of the 
survivoi, or for a term of years 
dctcnninableon those lives: 

Ilc ld, also, that in the memorial of 
a warrant, of attorney to confess 
.judgment, its a collateral security 
for an annuity, it is not necessary 
to state for what penal sum it au- 
lliorises a confession of judgment. 
Barbe/ v. (itunsoi/, //. 1 and ‘2 
G. 1. Page ‘2k I 

M'Pi.AL. 

I By 50 (». 3. r. 13. v. ‘25., it is pro¬ 
vided, that any party aggrieved by 
the conviction under that act, who 
shall enter into u recognizance 
to appear at the next sessions, 
shall be at liberty to appeal to such 
sessions : Held, that this dispense s 
with the necessity of any notice 
of appeal ; and that, if the parly 
duly enter into the recognizance, 
the sessions are bound to hear the 
appeal. The Kin// v. The Just ices 
a/'Kssr.r, //. 1 and '2 G. 4. 270 

2. Where by charter the magistrates 
of a borough, which was a county 
of itself, hehl only general sessions 
twice a year, ajid not quarter ses¬ 
sions : Held, that an appeal 
against an order of removal might 
be made to the next general ses¬ 
sions of the peace for such bo¬ 
rough. The Kingv. The Justices »/' 
Carmarthen , 11. 1 and 26'. 4. 2!)J 

" \v. 





ARBITREMENT 


ATTORNEY. 


3. No appeal lies to the sessions from 
a conviction for selling ale with¬ 
out an excise licence, under 
48 G. 3. c. 143 s. 5. The King 
v. Joseph Hanson, E. 2 G. 4. 

Page 519 

APPEAL, NOTICE OF. 

Soluble, that the entering into the 
recognizance required by 49 G. 3. 
c. (J8. .v. 5. before the justices, 
who make an order of bastardy, 
does not dispense with the neces¬ 
sity of giving such justices notice 
of appeal against the order, the 
statute requiring the party to 
give notice of bringing such ap¬ 
peal, " and of tlie cause and mat- j 
ter thereof.” But held, that, a j 
parol notice of such appeal, and ; 
of the cause and matter thereof, ; 
will be sufficient. The King v. 
The Just ices of Salop, T. 2. G. 4. 

82t» 

APPRENTICE. 

An apprentice, bound for seven 
veto's to . 1 .. served him in his 
house between live and six years, 
and after,;arils, for the remainder 
of tile term, resided in Ins mo¬ 
ther's house, having agreed vv.th 
his masHr that he should he at 
iiluTiv to Vtoi h for v, ham he 
pleased, lie pnyi.iv 2*. per v. cek 
to nis in:i;,iir. The intnli r. al o. 
dn.nnc this time'- oeca■ tonal _v guv e 
him work, foruiiioh In w as not 
paid: Held, that this was not a 
continuance of the vice to .7. 
tor seven '.cars uiuLr the iri.uii- 
tiiic. The King v- Liman, M. 

1 G. 4. ' <"'• 

ARBITREMENT. 

Where a case was referred by order 
of nisi prius, and alter the refer¬ 
ence, but before the making of j 
the award, the plainthT became | 
bankrupt: Held, that tin's was no 
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revocation of the submission, and 
that the arbitrator having awarded 
a verdict for the defendant, had 
done right. Andrews v. Palmer , 
H. 1 and 2 G. 4. Page 250 

ARREST, 

See Practice, 20 . 

ASSUMPSIT, 

See Pleading, 3. 

1. Where a return cargo belonging 

to plaintiff had been consigned by 
the defendant to /?. and IP., to 
he held at the orders of defendant, 
who had a lieu on it, and such 
cargo had been sold by /?, and IV., 
and the lien satisfied : Held, that, 
the plaintiff could not consider 
/?. and IV. as defendant's agents, 
so as to entitle him to maintain 
money had and received against 
the defendant, for the balance 
leinaining in the hands of /?. and 
IV. Tennant v. Mackintosh, 7'. 
2 G. 4 . 594 

2. Declaration stated, that plaintiff 
had cohabited with defendant as 
ins mistro.-s, and that' it was agreed 
that no furttier immoral connexion 
should, take place between them, 
and that d; Umlaut should allow 
it, I' an ai.Unity. a.-, long as she 
ihould cm.fiiii.e of good and vir¬ 
tuous i’l'o and duicanour : and 
ihi hi ; on. la consideration of'the 
nr-, na.-i's. am! that plaiutilf vv ouhl 

■ ,1'vc up ike annuity, defendant: 
pivn.is: d .o give her as mueli as 
til. nuiurty is worth lleiit bad 
upon giiutai ueiv.iu'rer. Jien- 
tiingte.ns. i> at,'is, T. 2 ('. *. 050 

A l £ C) If N E \ , 

S,.e Pit u- rici 1 . i, 2, 3. 
i 1. Wliere an attorney for the plain¬ 
tiff suffered the ease t" be called 
on without previously ascertaining- 
whether a material witness, whom 
the plaintiff had undertaken to 
bring into court, had arrived, in 
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BAIL. 


BANKRUPT. 


consequence of which the plaintiff 
was nonsuited: Held, that in an 
action against him for negligence, 
it was properly left to the jury to 
say, whether he had used reason- 
able care in conducting the cause; 
and the jury having found in the 
negative, the Court refused to 
disturb the verdict. Reece v. 

- Right/. H. 1 and 2 G. 4. Page 202 

2. The plaintiff, after judgment re¬ 
covered, settled the action with 
the defendant, and employed a 
new attorney to enter up satis¬ 
faction on the record : Held, that 
the defendant was entitled to be 
discharged out of custody, ' al¬ 
though the lien of the plaintiff’s 
attorney on the costs had not 
been satisfied. Marr v. Smith, 
E. 2 G. 4. 466 

AUCTIONEER. 

See Hawker Pedlar, 1,2. 

AWARD. 

See Rules of Court. 

W’here a case was referred by order 
of nisi prius, and after the refer¬ 
ence, but before the making of 
the award, the plaintiff became 
bankrupt: Held, that this was no 
revocation of the submission, and 
that the arbitrator having awarded 
a verdict for the defendant, had 
done right. Andrews v. Palmer , 
H. 1 and 2 G. 4. 250 

BAIL. 

1. The bail to the sheriff are dis¬ 

charged by the defendant’s giving 
a cognovit for payment of debt 
and costs. Farmer v. Thorley, 
M. 1 G. 4. 91 

2. The proceedings in an action on 
the bail bond having been stayed, 
the defendant pleaded to the 
original action, the general issue, 
and subsequently a plea of bank¬ 
ruptcy, puis danein continuance. 


There being no affidavit, that the 
application to stay the proceed¬ 
ings was made on the part of the 
bail, the Court now set aside the 
latter plea, and restrained the 
defendant to bis plea of general 
issue, on the ground, that when 
the proceedings were stayed in 
the action on the bond bail, it 
was intended, that the defendant 
should only question the validity 
of the original debt. Dawson v. 
Levi, H. 1 and 2 G. 4. Page 249 

3. Bail above are not sureties, or 
persons liable for the debt of 
a bankrupt, within 49 G. 3. e. 121. 
s. 8. Newington v. Keeys, E. 
2 G. 4. 493 

BANKRUPT. 

1. Where A. having drawn a bill 

of exchange for 1481. in favour 
2?., to whom he was previously 
indebted in that amount, com¬ 
mitted an act of bankruptcy be¬ 
fore either the bill was due, or 
had been presented for accept¬ 
ance. Held that such bill of 
exchange was a good petitioning 
creditor’s debt, although it ap¬ 
peared, that subsequently to the 
commission, the bill had-been 
duly presented and paid by the 
acceptors. Ex parte Dauthat, 
M. 1 G. 4. 67 

2. A creditor of an insolvent trader 
may, after the debtor’s discharge 
under the 53 G. 3. c. 102^ take 
out a commission of bankruptcy 
against him; and his debt, al¬ 
though included in the insolvent 
schedule, will be a sufficient pe¬ 
titioning creditor’s debt at law to 
support the commission* Jellu, 
assignee of Rovtledgc v. Mount- 

ford, H. 1 and 2 G. 4. , 2 66 

3. In assumpsit by the pratisiodal 
assignee of a bankrupt, defendant 
pleaded the general issue : Hal'd, 
that the feet of the: btm&upt's 
estate having..be*fl^a*signt*l;lby 

the 



BANKRUPT. 


BILL OF EXCHANGE. 705 


the provisional assignee to the 
near assignees, between the time 
of issuing the latitat and the de¬ 
livery of the declaration, is no 
ground of nonsuit upon a plea of 
non assumpsit. Quaere, Whether 
it would have been an answer to 
the action, if specially pleaded ? 
Page, Assignee v. Bauer, E. 
2 G. 4. Page 845 

4. A bankrupt, on the day appointed 
for his last examination before 
the commissioners, promises to 
produce a balance sheet, if fur¬ 
ther time be given. Several ad¬ 
journments take place, during a 
period of ten months, at which 
adjournments he represents an 
account in writing to be neces¬ 
sary, in order to make the dis¬ 
covery required of his estate and 
effects; and he promises from 
time to time to produce the 
balance sheet. That not being 
produced at the last adjourn¬ 
ment, and no sufficient reason 
being given by him for not pro¬ 
ducing it, it was held, that the 
commissioners were justified in 
eomitting him. Davie v. Milford 
■ and- Others , £. 2 G. 4. 356 


Semite, That by the 5 G. 2. c. 30. 
s. 1. the bankrupt is bound to 
render to the commissioners, if 
required, an account in writing 
of his estate and effects. ibid. 

5. A fraudulent conveyance made 

voluntarily by a trader, in order 
to give a preference to particular 
persons to the prejudice of his 
general creditors, is un act of 
bankruptcy, although the bank¬ 
rupt subsequently continued to 
carry on his trade for three years, 
at the end of which time a com¬ 
mission issued. Pulling v. '1 ucker, 
£. 2 «. 4 . 382 

6. ; A person living in the Isle of 

Man, coming from time to time 
--tat England, and buying goods 
which *** afterwards sold in the 


Isle, is a trader against whom a 
commission of bankrupt may issue 
in England, although he in fact 
never sold any goods in England. 
Allen v. Cannon, E. T. 2 G. 4. 

Page 418 

7. Bail above are not sureties, or 
persons liable for the debt of a 
bankrupt, within 49 G. 3. c. 121. 
s. 8. Newington v. Keeys, E. 

2 G. 4. 4-93 

8. The issuing a commission of 
bankruptcy is not of itself suf¬ 
ficient notice to all the world of 
a prior act of bankruptcy having 
been committed ; and, therefore, 
if a payment be made of a debt 
to a bankrupt after the issuing 
of such commission, but before 
the party paying has any actual 
knowledge of the bankruptcy, 
such payment will be protected 
within 1 Jac. 1. c. 15. s. 14. 
Sowerbu v. Brooks, E. 2 G. 4. 

523 

9. A bill of exchange drawn by 

defendant in Ireland, and ac¬ 
cepted and paid by plaintiff in 
England, is a debt contracted 
in England, and cannot therefore 
be discharged by a certificate 
under an Irish commission of 
bankruptcy. Lewis v. Owen, 
T. 2 G. 4. 055 

BARON AND FEME, 

See Practice, 17. 

Where a husband, not separated 
from his wife, makes an allowance 
to her for the supply of herself 
and family with necessaries during 
his temporary absence, and a 
tradesman with notice of this, sup¬ 
plies her with goods, the husband 
is not liable for the debt. Holt v. 
Brien, II. 1 and 2 G■ 4. 252 

BILL OF EXCHANGE, 

See Promissory Note. 

1. Where A. having drawn a bill of 
exchange for 148 1. in favour of 
3 B 3 B., to 
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2?., to whom ho was previously 
indebted in that amount, com¬ 
mitted an act of bankruptcy be¬ 
fore either the bill was due or 
had been presented for accept¬ 
ance: Held, that such bill of ex¬ 
change was a good petitioning 
creditor's, debt, although it ap¬ 
peared that, subsequently to the 
commission, the bill had been 
duly presented and paid by the 
acceptors. parti- Duut/uit , 

M. 1 G. 1. Page 67 

2. A bill of exchange having been 

accepted generally, the drawer, 
without the consent ot the ac¬ 
ceptor, added the words “ pay¬ 
able at Mr. B.% Chistve/l Street 
Held, that this was a material 
alteration, and that the acceptor 
was thereby discharged. Conic 
and Another v. Ilalmll , H. 1 and 
2 GV1. 197 

3. When the acceptor of a bill of 

exchange, having made it payable 
at Messrs. ('. and Co’s., has not 
sufficient effects in their bands at 
the time when the bill becomes 
due, lie is not entitled to notice 
of its dishonour: Query, whether, 
in the case of such an acceptance, 
any notice be, under any cir¬ 
cumstances, necessary. Smith v. 
Thatcher , II. 1 and 2 <7. 4. 200 

4. In an action against the drawer of 
a bill payable at a particular place, 
it is no defence that no notice of 
the dishonour has been given to 
the acceptor: nor is it any defence 
that the bill was accepted for a 
gaming debt, if it be indorsed 
over by the drawer for a valuable 
consideration, to a third person, 
by whom the action is brought. 
Edwards v. Dick, H. 1 and 2 G. 4. 

212 

5. In an action against the acceptor 
of u bill payable at a banker’s, it 
is not necessary to prove notice 
of non-payment to the acceptor. 
Treacher v. Hinton, J£. 2 G. 4. 

413 


CANAL ACT, &c. 

6. The indorser of a bill of ex¬ 

change which had been dis¬ 
honoured, and which a subse¬ 
quent indorser had made his own 
by laches, paid the bill, and im¬ 
mediately gave notice of dis¬ 
honor to the defendant, a prior 
indorser: Held, that the plaintiff 
could not recover the amount, 
although it appeared, that the 
defendant, in case successive 
notices had been given by all the 
parties on the bill, could not have 
received notice of dishonour at 
an earlier period. Tamer v. 
Leech , 2 G. 4. Page 4. ) 1 

7. A bill of exchange drawn by 

defendant in Ireland, and ac¬ 
cepted and paid by plaintiffs in 
England, is a debt contracted in 
England , and cannot, therefore, 
be discharged by a certificate 
under an Irish commission of 
bankruptcy. Lewis v. Owen, T. 
2 Geo. k (if) J 

BRIDGE. 

The Court of Quarter Sessions can¬ 
not impose more than one fine 
for the non-repair of a bridge. 
The King v. The Inhabitants of' 
yiachijnllcth, E. 2 G. 4. 469 

BROKER. 

Sec INSURANCE Broker, 1. 

BYE LAW. 

See Corporation. 

CANAL ACT, CONSTRUC¬ 
TION OF. 

An act of parliament provided, that 
the M. Canal Company should 
not take any higher or greater 
rate of tonnage than should, for 
the time being, be taken by the 
B. Canal Company ; and the 
latter, by a resolution at a general 
assembly, and under their com¬ 
mon 



CERTIORARI. 


COMMON. 


mon seal, reduced their tolls: 
Held, that the M. Canal Com¬ 
pany could not question collate¬ 
rally the validity ol'sueh resolution, 
but wove bound by it. The B. 
Canal Company’s act directed, 
that no reduction of the tolls 
should take place, unless assented 
to by two-thirds of the pro¬ 
prietors ; but allowed them to 
vote by proxy, a form for which 
instrument was given by the act. 
Quaere, Whether such instrument i 
requires to he stamped. The 
Monmouthshire Canal Company 
v. Kendal. /,'. 2 11. 4. Page 4.53 

CARRIER. 

A carrier had given notice that he 
would not be answerable for 
parcels of value, unless entered 
and paid lor as such: and the 
plaintiffs, with the knowledge of 
this, delivered a parcel contain¬ 
ing bank notes to a large amount, 
without informing the carrier of 
its contents The coach in which 
the parcel was conveyed, was left 
at midnight, standing for some 
time in the middle of a very wide 
street, with a porter, who was 
ordered to watch it; during this 
time the parcel was stolen. At 
thetria! two questions having been 
left to the jury, first, whether 
the plaintiffs had been guilty of 
any unfair concealment by not 
informing the carrier of the nature 
and value of the parcel ; and, 
secondly, whether the carrier had 
been guilty of gross negligence : 
Held bv three judges, (Best J. 
dissentiente) that the direction 
to the jury was right. Batson v. 
Donovan, M. 1 G 4. -1 

CERTIORARI. 

The notice required by 13 G. 2. 
c. 18. s. 5. for removing an order 
of Justices by ccrtioran, must 


707 

state on the face oPTt the name 
of the party applying for the writ. 
The King v. The Justices of Lan¬ 
cashire, II. 1 and 2 G. 4. Page 289 

CHALLENGE. 

See Jury. 

COMMISSION TO EXAMINE 
WITNESSES. 

A commission for the examination 
of witnesses in a foreign country, 
directed the commissioners to 
examine the witnesses on inter¬ 
rogatories, and to reduce the 
examinations into writing in the 
English language, and send the 
same to England, and to swear 
an interpreter to interpret the 
depositions of such witnesses as 
did not understand the English. 
language. It appeared by the 
return that the depositions, in 
the first instance, were reduced 
into writing in the foreign lan¬ 
guage, and translated by the 
interpreter into the English lan¬ 
guage within an interval of six 
weeks: Held, that the commission 
was well executed by the com¬ 
missioners returning the depo¬ 
sitions so translated into the 
English language. Atkins v. 
Palmer, E. 2 G. 4. 377 

COMMON. 

Where the plaintiff being possessed 
of house and land in E., had for 
(>() years exercised rights of com¬ 
mon in IV.; but it appeared, that 
this was done near the boundary 
of two commons of IV. and E., 
which lay open and unincloscd, 
adjacent, to each other; and it 
also appeared, that the parties 
exercising the right did not at the 
time know the exact boundaiy, 
and that plaintiff had, on a pre¬ 
vious inclosure of the E. com¬ 
mon, obtained an allotment there 
.8 B 4 in 



CONVICTION. 


30» CONTEMPT. 


iq^respeet of his estate: Held, | 
that the Judge eras right in leav¬ 
ing it tp the juiy t® say, whether 
the evidence was referable to an 
exercise of the right in E., and a 
mistake of die boundary, or to 
an exercise of the right in W. 
Hetherington v. Vane, E. 2 G. 4. 

Page 428 

COMPOSITION DEED. 

B efore the execution of a compo¬ 
sition deed, it was agreed, in the 
presence of the surety for the 
payment of the composition, that 
it should be void, unless all the 
creditors executed it. The sure- 
‘ ty, tit the same interview, after¬ 
wards executed the deed in the 
ordinary way, without saying any 
thing at the time of execution. 
The deed was then delivered to j 
one of the creditors, in order that 
he might get it executed by the 
rest of the creditors : Held, that 
this was to be considered a de¬ 
livery of the deed as an escrow, 
and that all the creditors not 
having executed it, the surety 
was not bound. Johnson v. Baker, 
jf. 2. G. 4. Page 440 

CONTEMPT. 

JU A court of general gaol delivery 
bis the power to make an order 
to prohibit the publication of the 
proceedings pending a trial likely 
to continue for several successive 
days, and to punish disobedience 
to such order by fine. 

Service of an order of such court, 

- calling upon the editor of a news¬ 
paper “ to answer for contemptu¬ 
ously publishing such proceed¬ 
ings,” aft foe office at which the 
> newspaper was published, is good 
service within the 38 G'. 3. c. 78. 
s. 12.; and foe editor not having 
{J pppj$tured, the fine was held to be 
4 *°|;.frly^pi»ed upon him in his ( 


absence.. The Ming v. dement, 
H. 1 and 2 G, 4. Pago £18 

2. A judge at nisi prius has foe 
power of fining a defendant for 
a contempt committed by him 
in foe course of addressing the 
jury. The King v. Davison, 

H. 1 and 2 G. 4. 329 

CONVICTION. 

1. By 50 G. 3. c. 48. s 25., it is pro¬ 

vided, that any party aggrieved 
by the conviction under that act, 
who shall enter into a recog¬ 
nizance to appear at foe next 
sessions, Bhall be at liberty to 
appeal to such sessions: Held, 
that this dispenses with the ne¬ 
cessity of any notice of appeal; 
and that, if the party duly enter 
into the recognizance, the Ses¬ 
sions are bound to hear the ap¬ 
peal. The King v. The Justices 
of Essex, H. 1 and 2 G. 4. 276 

2. In a conviction of defendant for 
causing to be acted at a certain 
place called foe Coburg Theatre, 
in the parish of St. Mary, Lam¬ 
beth, for gain and reward, a cer¬ 
tain entertainment of the stage 
called Richard the Third, the 
evidence set forth was, that the 
defendant was seen once or twice 
at the rehearsals of Richard ; that 
another person was stage-ma¬ 
nager ; that defendant engaged 

I. S. to perform, and gave him a 
check for the amount of his be¬ 
nefit: Held, that this was suffi¬ 
cient to warrant the justices in 
drawing foe conclusion, that the 
defendant caused foe play of 
Richard the Third to bo per¬ 
formed. 

The conviction aloe otated, after 
the appearance and plea of de¬ 
fendant, that divers credible 
witnesses, to wit, /« &, Ac., came 
before the justices upon their 
several oaths* to theta severally 
and respectively, gftdJji. tho pre¬ 
sence 
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oeade of the mid I, S., Sec., duly 
administered: ■ Held, that taking 
it altogether, it did substantially 
appear that the oath was ad¬ 
ministered to the witnesses in the 
presence of the magistrates. 

The evidence also stated, that the 
Coburg Theatre was in the parish 
of Lambeth, and the adjudication 
of the penalty was to the poor of 
the parish of St. Mary, Lambeth : 
Held, that this was no variance, 
it not appearing that there were 
two distinct parishes so named. 
The King v. Glossop, T. 2 G. 4. 

Page 616 

COPYHOLD. 

A copyhold was surrendered to the 
use of husband and wife, for their 
natural lives and the life of the 
longer liver of them, and from 
. and alter the decease of the sur- 
vivor of them, to the right heirs 
of the survivor for ever: It was 
held, that the husband and wife 
took a vested estate, not only for 
their joint lives, but also for the 
life of the survivor, with a con¬ 
tingent remainder in fee to the 
survivor. Doe, dem. Dormer, v. 
Wilson, H. 1 and 2 G. 4. 303 

CORPORATION. 

A bye law of a corporation directed 
that, upon the happening of any 
vacancy in the number of 24 
common council, such vacancies 
should be filled by the freemen 
inhabiting the town; and that a 
court should be holden once every 
year, at which it should be lawful 
for' the bailiffs to admit to the 
freedom of the town, such per¬ 
sons' as had been resident therein 
for one whole year: Held, that 
this bye law did not give to every 
person who had been so resident 
tor that period, an absolute right 
tobe admitted to- the freedom of 
: ‘thd-b0K>*gh ; to» 4 the Court re- 


ammXT. m 

fitted ,* mandamus tefe bailiffii 
to admit such a parsdh. The 
Kim v. Bailiffs amt Corporation 
of Eye, H* 1 and 2G.4. Page 871 

COSTS. 

In trespass, two defendants ap¬ 
peared by the same attorney, and 
pleaded, 1st, general issue, and 
2d, separate justifications. A. ob¬ 
tained a verdict generally, and 
B. obtained a verdict on No /uni¬ 
fication, but the plaintiff succeed¬ 
ed against him on the general 
issue: Held, 1st, that B. was not 
entitled to any costs on the issue 
found for him. 

2d, That the Master, in taxing A .’s 
costs, was right in allowing only 
one-half of the attorney's costs 
for appearance, &c. 

3d, That the costa due from the 
plaintiff to A. could not be set 
off against the costs due from B. 
to the plaintiff. Holroydv.Breare, 
M. 1 G. 4. 48, 700 

COUNTY. 

The Court will not take judicial 
notice of the local situation and 
distances of the different places 
in the counties of England from 
each other; and therefore, where 
a return to an habeas corpus 
stated, that the prisoner was 
found on board a vessel, disco¬ 
vered within eight leagues of that 
part of the coast of G. B. toiled 
Suffolk, to wit, within eight 
leagues of in that county, it 
was held not to be averred with 
sufficient certainty, that the ves¬ 
sel was not within four leagues 
of the coast of G. B., between 
the North Foreland in Kent, and 
Beachy-Head in Sussex. Dey - 
bets case, H. 1 and 2 G. 4. 243 

COVENANT. 

A covenant by a lessor to supply the 
premises demised, (which were 

two 



deed. 


EVIDENCE. 


fid 

two houses,) with a sufficient 
quantity of good water, at a rate 
therein mentioned for each house, 
is a covenant that runs with the 
land, and for the breach of which 
the assignee of the lessee may 
maintain an action against the 
reversioner. Jourdain v. Wilson, 
H. 1 and 2 G. 4. Page 260 

CUSTOM. 

A custom that none but a freeman, 
or the widow or partner of a free¬ 
man, should sell by retail in a 
city, or the suburbs, is valid in 
law. The Mayor of York v. Wd- 
hank, E. 2 U\ 1. ‘ MS 

DEATH, 

See Evidence. 

DEED, 

See Escitow. 

By deed, a mortgage conveyed to 
the mortgagor the legal estate on 
being paid 'the mortgage-money, 
and the latter reconveyod it. to 
trustees, for the purpose of seem ¬ 
ing an annuity. At the time oi 
the execution by the mortgagee, 
there were several blanks in the 
deed, but not in that part which 
affected him. The blanks leit 
were for the sums to he received 
by the mortgagor from the gran¬ 
tees of the annuity, and were all 
filled up at the time of the exe¬ 
cution of the deed by the mort¬ 
gagor; but several interlineations 
were made in that part of the deed 
after the execution by the mort¬ 
gagee. It was held that the deed 
was not therefore void, but oper¬ 
ated as a good conveyance of the 
estate from the mortgagor to the 
trustees for the payment of the 
annuity. Doc , tlcm.Lcieis v.Bing- 
ham, T. 2 Geo A. 072 

Held, also, that it was not in¬ 
cumbent on the plaintiff in eject¬ 
ment, brought on this deed, to 
prove that the annuity was duly 
enrolled, ibid. 


Held, also, that the tenant in 
possession was not competent to 
prove that, the witness, and not 
the defendant, was the possessor 
of the land. Page 672 

DEVIATION, 

See Insurance, 1. 

DEVISE, 

Sec Evidence. 2. 

DISTKESS. 

A reasonable time after the expira¬ 
tion of five days from the time of 
distress, is by law allowed to the 
landlord for appraising and selling 
the goods distrained. Vitt v. 
Shew, //. 1 and 2 G. 1. 208 

EASEMENT’, 

See Action on the Case, .‘1. 

EJECTMENT, 

See Piles of Court. 

esc now. 

Before the execution of a composi¬ 
tion-deed, it was agreed, In the 
presence of the surety for the 
payment of the composition, that, 
it. should be void, unless all the 
creditors executed it. The surety', 
at the same interview , afterwards 
executed the deed in the ordinary' 
way, w ithout saying any thing at 
the time of execution : the deed 
was then delivered to one of the 
creditors, in order that he might 
get it executed by the rest of the 
creditors: Held that this was to he 
considered a delivery' of the deed 
as an escrow, and that all the 
creditors not having executed it, 
the surety was not bound. John¬ 
son v. Baker, E. 2 G. 4. 440 

EVIDENCE. 

]. In the proof of a pedigree, the 
dying declarations of A., as to 

the 



EVIDENCE. 
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the relationship of the lessor of 
the plaintiff to the person last 
seised, are not receivable in evi¬ 
dence. Doc, deni. Sutton, v. 
Jiidgxvay, M. 1 (»'. 4'. Page 53 
l 2. A testator, by his will, devised 
to Matthew IV., his brother, and 
Simon tl r ., his brother’s son, a 
certain estate. It appeared that 
the testator had three brothers, 
each of whom had a son of the 
name of Simon living at the time 
of the testator's death: Held 
that the proof of this fact did not 
raise anv latent amhiguitx in the 
will, so as to let in parol evi¬ 
dence of declarations of the tes¬ 
tator, as to the person intended ; 
it being clear, that the person en¬ 
titled was Simon, son of Matthew. 
Doe, drm. IVestlnke, v. IVeslhile. 
M. ! (7.4. 2ii 

3. On tin information for writing, 
Composing, and publishing a libel 
in the county of /.., it appeared 
that the defendant, on the ‘22 d 
Anou.st, wrote and composed the ; 
libel in and that he tins seen : 
in L. on that and the following | 
day. On the ’21th, the libel was \ 
delivered in the county ol M. | 
(100 miles off) by A. to />’., being ! 
inclosed in an envelope addressed ■ 
to A., containing written three- ; 
lions to A. to forward the libel to 
Ji., by whom it was subsequently 
published in JM. The envelope 
was open ; anjl it was not proved 
that there was on it any trace of 
a seal or post-mark. A. was not 
called at the trial as . witness by 
either party; nor was it proved 
that he was a resident, or had 
been about that, time in J: 
Held, by three dustic.es, tdissen- i 
tiente iiaijlci / d.) that this was 
evidence on which the jury might 
pro]>erly be left to presume that, 
the libel was delivered open to A. 
in L. 

Held, also, by three Justices, 


( Bayley 3. dubitante,) that a de¬ 
livery at the post-office in L. of a 
sealed letter, inclosing a libel, is 
a publication of the libel in L. 
Held, also, by three Justices, 
(Bayley d. dubitante) where a 
defendant writes and composes a 
libel in L. with the intent to pub¬ 
lish, and afterwards publishes it in 
M., that he may be indicted for 
a misdemeanor in either county. 

And, per totam Curiam, where 
a libel imputes to others the com¬ 
mission of a triable crime : Held, 
that, evidence of the truth of it is 
inadmissible. Held, also, where, 
in summing up, the Judge told 
the jury that the intention was to 
be collected from the paper it¬ 
self, unless explained by the mode 
of publication, or other circum¬ 
stances ; and that, if its contents 
were likely to excite sedition, &c. 
defendant must bo presumed to 
intend that which his act was 
likely to produce; and that, if 
they found such to be the intent, 
he was of opinion it was a libel; 
and that they were to take the 
law from him, unless they satis¬ 
fied that he was wrong ; that this 
was a correct mode of leaving the 
question lo the jury under 32 (7. 3. 
a. (>0. s. 1. 

Quiere, whether the writing and 
composing of a libel with intent 
to publish, but not followed bv 
publication, be an offence. T&e 
King v. Sir F. Hurdctt, M. 1 G.4. 

Page 95 

4. In trespass, the declaration was 
for taking goods, chattels, and 
effects: Held that the plaintiff 
might, recover the value of fix¬ 
tures under these words. Pitt v. 
Shew. 11. 1 and ‘2 (7. 4. Page 2(X> 

5. In an action against an attorney, 
for negligence in the negocifttion 
of an annuity, the party who, on 
the face of the deed, appeared to 
be the grantor, is a competent 

witness 
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witness to prove it a forgery. 
Hunter v. King, H. 1 and 2 G. 4. 

Page 209 

6, In assumpsit, by tbe provisional 
assignee or a bankrupt, defendant 
pleaded the general issue: Held, 
that the fact of the bankrupt’s 
estate having been assigned by 
tbe provisional assignee to the 
new assignees, between the time 
of issuing the latitat and the de¬ 
livery of the declaration, is no 
ground of nonsuit upon a plea of 
non-assumpsit. Quzre, whether 
it would have been an answer to 
the action, if specially pleaded. 
Pag* v. Bauer, E. 2 G. 4. 34-5 

7- In assu m psit, by one of two sur¬ 
viving partners, the fact of the 
plaintiff being surviving partner 
must be stated in the declaration; 
and, therefore, a count for goods 
sold by him to the defendant is 
not supported by proof that the 
goods were sold by the plaintiff 
and his deceased partner. Jell v. 
Douglas, E. 1 G. 4. 374 

8» Entries in a steward’s book above 
thirty years old, and coming from 
the proper custody, are admis¬ 
sible to evidence, without proving 
the hand-writing of the steward. 

Semble, that the rule extends to 
all written documents coming 
from the proper custody. Wynne, 
Bart. v. Tynvhitt, E. 2 G. 4. 

376 

9. Declaration stated, that defend¬ 
ant bargained for and bought of 
plaintiff a quantity of E. 1. rice, 
according to the conditions of 
sole of the E. I. Company, to be 
put up at the next E. I. Com¬ 
pany's sale by the proprietors, if 
required, at a certain price, there 
mentioned. The proof was, that, 
besides these conditions, the rice 
was sold per sample. This is 
no variance; the words “ per 
Mmol?” not being a description 
d£yie.qo*unodity sold, but a col¬ 


lateral engagement that it shall 
be of a particular quality. Parker 
v. Palmer, E. 2 G. 4. Page 387 

10. In trover by A. against B., C. 

is a competent witness to prove 
property in himself. Ward, v. 
Wilkinson, E. 2 G. 4. 410 

11. Where the plaintiff, being pos¬ 

sessed of house and land m £., 
had, for 60 years, exercised rights 
of common in W.; but it ap¬ 
peared that this was done near 
the boundary of the two com¬ 
mons of W. and £., which lay 
open and uninclosed adjacent to 
each other; and it also appeared 
that the parties exercising the 
right did not, at the time, know 
the exact boundary, and that 
plaintiff had, on a previous inclo¬ 
sure of the E. common, obtained 
an allotment there in respect of 
his estate: Held that the Judge 
was right in leaving it to the jury 
to say, whether the evidence was 
referable to an exercise of the 
right in E., and a mistake of the 
boundary, or to an exercise o. 
the right in W. Hetherington v. 
Vane, E. 2 G. 4. 428 

12. The fact of a tenant for life not 

having been seen or heard of for 
fourteen years by a person read¬ 
ing near the estate, although not 
a member of his family, is prima 
facie evidence of the death of the 
tenant for life. Doe, dem. Lloyd, 
v. Deakin , E. 2 G. 4. 433 

] 3. In assumpsit, for hot indemnify¬ 
ing plaintiff, in consequence of his 
having become bail for A. in enac¬ 
tion at the suit of 2?., it was Mated 
that B., in Mich term £8 G. 
recovered against plaintiff . The 
judgment given in evidence was in 
Huary term; Held that this was 
no variance, inasmuch as this was 
not matter of description, but 
an allegation in substance, that 
the judgment had bean obtained 
before tbe commencement of 

the 
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dte action. Phillips v. Shato, 

E. 2 G. Ik Page 4S5 

14. A party, on being asked for the 
payment of his attorney’s bill, 
admitted that there hod been 
such a bill; but stated, that it 
had been paid to the deceased 
partner of the attorney, who had 
retained the amount out of a 
floating balance in his hands. 
Qucere, whether, in order to take j 
the case out of the statute of 
limitations, evidence is admissible 
to shew that the bill had never in 
fact been paid in this manner. 

Semitie, that such evidence is 
admissible, if at all, only where 
the defendant states the debt to be 
discharged by particular means, 
to which he refers with precision, 
and ^iere he has designated the 
time md mode so strictly, that it 
is impossible it could be dis¬ 
charged in any other manner than 
that specified. Beale v. Nind, 
T.QG. 4. 568 

15. Upon a parol demise, rent to 

take place from the following 
Lady-day, evidence of the custom 
of the country is admissible to 
shew, that, by “ Lady-day ,” the 
parties meant “ Old Lady-day.'’ 
Doc, dem. Hall, v. Benson, T. 
2 G. 4. 588 

16. In a conviction of defendant 
for causing to be acted at a cer¬ 
tain place called The Cobourg 
Theatre, in the parish of St. Mary , 
Lambeth, for gain and reward, a 
certain entertainment of the stage 
called Richard the Third, tne 
evidence set forth was, that the 
defendant was seen once or twice 
at the rehearsals of Richard; 
dial another person was stage- 
manager; that defendant engaged 
J . S. to perform, aud gave him a 
check for the amount of his be- 
ttefitt Held, that this was suffici¬ 
ent., to warrant the justices in 
drawoff rke. ranclusion, that.the 


defendant caused the pla^of Ri- 
chard the Third to be performed. 
The conviction also stated, after 
the appearance and [flea of deS 
fendant, that divers credible wit¬ 
nesses, to wit, J. S. fee., came 
before the justices upon their seve¬ 
ral oaths, to them severally and re¬ 
spectively, and in the presence of 
the said J. S., &c., duly adminis¬ 
tered : Held, that taking it alto- 
gether, it did substantially appear, 
that the oath was administered to 
the witnesses in the presence of 
the magistrates. 

The evidence also stated, that the 
Cobourg Theatre was in the parish 
of Lambeth, and the adjudication 
of the penalty was to the poor 
of the parish of St. Mary, Lam¬ 
beth : Held, that this was no va¬ 
riance, it not appearing that there 
were two distinct parishes so 
named. The King v. Glossop, T. 

2 G. 4. Page 616 

17. The clerk of the defendant was 
the subscribing witness to a bond, 
and when he was sttbpeened, said 
that he would not attend, and 
the trial had been put off twice 
in consequence of his absence. 
Search had also been made at the 
defendant’s house, and in the 
neighbourhood, and upon re¬ 
ceiving information at the de¬ 
fendant’s that the witness Was 
gone to Margate; enquiry was 
there made without success. Held, 
that under these circumstances, 
evidence of his hand-writing was 
admissible. Burt v. Walker, T. 
2 G. 4. 697 

EXCHEQUER BILL, 

See Trovsk, 1. 

EXCISE, 

See Appeaj., 3. 

FACTOR. 

A quantity of oats having been' con¬ 
signed by a m er c ha n t -abirbatf, to 
l be 



FRAUDS, &c. 


FREIGHT 
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fee sold by T. S., who was a mer¬ 
chant as well as factor, ho placed 
them in the hands of A., a corn- 
factor, as a security for advances 
made by him; but the oats were not 
to be sold without the consent of 
T. S. They remained in A.’ s pos¬ 
session, upon these terms, for nine 
months, when they were transfer¬ 
red to A. by a sale at the market 
price. No money actually passed, 
nor were any account sales ren¬ 
dered; but the amount of the 
price was allowed in account be¬ 
tween T. S. and leaving a ba¬ 
lance in favour of the latter: 
Held, that this was in substance 
a pledge, and not a sale by (In- 
factor; and that no property 
passed to A., although the jure 
had found it to he a bona tub- 
transaction. Kudrin v. IViK.m. 
E. 2 O. 4. Cage 11 :i 

FINK. 

The court of quarter ses-ion.- can¬ 
not impose more than one fine ior 
the non-repair of a bridge. 77, 
Kill" v. 'l'hc Ji hahiinuts 
ynlleth, /.. ‘1 G. 1. iM< 

FORFEIT l-in-:. 

Set LaXHT.OHI) AND Ti-N ANT. 

FOR El (i X TT A CIIMFN T. 

See Pi.i:ADixi,, IS. 

FREEMAN. 

Sic (a.atom, 1. 

FRAUDS, STATUTE OF. 

I. T»y the 1th section of siatuie of 
frauds, an agreement to pay tin- 
debt of another must., in order to 
give a cause of action, he in writ¬ 
ing, and must couta’a the con¬ 
sideration for the promise, as well 
a.:, the promise itsell', and parol 
evidence of the consideration is 
inadmissible. Saunders v. )Vair¬ 
field, T. 2 C. -1 'Air, 


) 2. A trust created by a defendant, 
in favour of himself and another 
person, is not a trust within 
29 Car. 2. c. 3. s. 10., that clause 
being confined to cases where the 
trustees are seised or possessed 
in trust for a defendant alone, and 
not jointly with another person, 
i Doe v. Green hill, T. 2 G. 4. 

! Rage fits I 

j FREIGHT. 

1 l’y a charter-party, freight ua> 

I agreed to be paid for llu- use or 

hire of the ship at a certain rate 
| per ton, for a voyage out and 

! home, in manner following, vi/..: 

j a certain sum in advance on 

the .-hip's < F aring outvv arils, and 
! the residue half in cash and half 
in approved link, upoiAhe de¬ 
livery oi the homeward cargo; 

; the ouiur also appointed C. .S'. 

! master, at tht- request of the char¬ 
terer, who t \«.cutid a bond, eon- 
' thtioiievt for tin- faithful perform* 
anee ol the maMi r‘s duty; and 
the ov. ufr expre-sly instructed 
('..S’, to lie cart fill to i ■_ s. ail 


hills of lading 

will) the clause, 

' “ fruia 

ht pavaf 

i;c a> i>\ charter- 

* V. 

1 lie ship vv .i.- consigned 

to c. 

ami Co. 

. in Cu/i liv 

whom 

she was 

put up, for her 


i ho.new iirf; vov nee. as a cent ra! 

I _ » 

' ship, ala! du.ere.it im rcliants shin- 
ped gtiosis In lier, t". and Co., 
taking for homeward freight hills 
p<nuhic (>0 da\s after deli very of 
! the cargo ; ant! a new muster hav¬ 
ing been appended iiy ( . and Co., 
in conjunction vvitii C. S., signed 
., bills of lading with (he'clause, 
" paying i'uiglit- agu-cabic to 
| freight i)lll.” The freight. bills 
i were math j.a}aide in Eontlon to 
/> and Co., to whorn the charterer 
! was indebted tor advances on tin; 
out waul cargo, and v, ho, as well 
as C. ami Co., were cognizant of 
the terms of the charter-party ; 

II tl 



GUNPOWDER. 

Held, that the owner of the ship | 
had a lien on these goods to the 
^ extent of the homeward freight. ! 

C. and Co. also put on board the 
ship goods purchased by them on 
account of the charterer; but he 
being indebted to them, and B. > 
and Co., their agents, those goods ' 
were, by the bill of lading, con- i 
signed to R. and Co.: Held, that, 
as between the owner of the ship 
and R. and Co. the goods were to 
be considered as the goods of the 
charterer, and liable to the owner's 
lieu on them for the freight due 
by charter-party. 

In the charter-party, the freighter 
promised to pay and defray two- 
thirds of the port-charges; the 
owner having paid the whole, was 
held Jo have no lien on the goods 
slopped for tlm»e charges. Eaiih 
v. The East India Crm/jian//, l. 

- G. 1. Page ().")() 

GAMING., 

in an action against the drawer of a 
bill. pa\ aide at a particular plac e, 
it. is no defence that no notice of 
the dishonour has been gi\en to 
the acceptor : nor is it any de¬ 
fence, that the bin was accepted 
for a gaming debt, if it be in¬ 
dorsed over by the drawer, lor a 
valuable consideration to a third 
person, by whom the action is 1 
brought. Ediva.'ds v. Did, //. 

1 and J G. 1- -1- 

CLP. IIP, 

See Action on the Cask. 
till ANT, 

M.' P.vtT.s r, 1. 
GUNPOWnF.il. 

A licence for the exportation ot 
gunpowder was granted, on the 
petition ol A . /»-, mi bchall ot 
himself and others, on condition 


HABEAS (CORPUS. 1iS 

that the merchant exporter should 
give a certain security therein 
mentioned, A. R. the manufac¬ 
turer of the gunpowder, sold it 
to C.D., and contracted to de¬ 
liver it free on board a ship; 
Held, that the condition of this 
licence was not complied with by 
A. Bin giving the required se¬ 
curity, he not being the merchant 
exporter within the meaning of 
the licence. Cumclo v. Britten, 
M. 1 G. 4. Page 1 Si¬ 

ll ABE AS CORPUS. 

1. The Court will not take judicial 
notice of the local situation and 
distances of the different places 
in the counties of England from 
each other; and therefore, where 
a return to an habeas corpus 
stated, that the prisoner was 
found on board a vessel, disco¬ 
vered within eight leagues of that 
part of the coast of G. R. called 
SiijJbll\ to wit, within eight leagues 
of ()., in that county it was held 
not to be averred with sufficient 
certainty, that the vessel was not 
within four leagues of the coast 
of (i. Vi., bt tween the Xorlh 
Foreland. in Kent , and Reachy- 
heml, in Sussex. Deybe/'s case. 
11. 1 and -2 G. 1. ' JVM 

J. Where a return to a habeas cor¬ 
pus stated that a vessel, with 
smuggled goods on board, was 
found at tin; iisb-market, within 
the limits ot the ancient town of 
lit/: Held, that it did not come 
within the J f G. ". sess. J. 1-7. 
,v. 1., by which, if a vessel be 
found at anchor, or hovering with¬ 
in the limits of any of the ports 
of this kingdom, or within four 
leagues of the coast thereof, with 
smuggled goods cm board, she 
becomes liable to forfeiture. Sou- 
den'* case, U. i and J G. 1. J'Ml 
Where the return to a habeas 
corpus stated that, an English 

seaman 
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IKCLOSUBS ACT. 


ne 


iman being found on board a 
ship liable to forfeiture under 
45 G. S. c. 121. s. 1., was carried 
before a magistrate, and upon due 
proof, as by the statute in that 
case made and provided is re¬ 
quired, was committed, &c.: Held, 
mat this was insufficient; and that 
it was necessary to state distinctly 
what proof was given, in order 
that the Court might see whether 
it was the due proof required by 
the 7th section of the act. Nash'a 
case, H. 1 and 2 G. 4. Page 295 

HAWKER AND PEDLAR. 

1. A licensed auctioneer going front 

town to town in a public stage¬ 
coach, and sending goods by pub¬ 
lic waggons, and selling the same 
on commission by retail or by 
auction, at the different towns, is 
a trading person within the mean¬ 
ing of the 50 G. 3. c. 41 ■ s. 6., 
and must take out a hawker’s and 
pedlsr’s licence. The King v. 
Turner , E. 2 G. 4. 510 

2. A person travelling from town to 

town, and having packages of 
books, &c. sent after him by pub¬ 
lic conveyance, and taking rooms 
at each town, and there selling 
such books, &c. by retail, by 
auction, is a trading person, with¬ 
in the 56 G. 3. c. 41. s. 7. Dean 
q. t. v. King , E. 2 G. 4. 517 

HIGHWAY. 

1. Where in an indictment against 
a township for non-repair of a 
road, the prescription stated and 

£ roved was, that its inhabitants had 
een immemorially used to repair 
all roads situate within it, which, 
but for such usage, would be 
repairable by the parish at large: 
Held, that this places the town¬ 
ship in the situation of a parish, 
and that it is necessary for the 
defendants to shew by evidence 


some other persons in mmmi-y 
who are liable, iu order to deliver 
themselves from their liability to 
repair. The King v. The Inhabit¬ 
ants of Hatfield, M. I G. 4. 

Page 75 

2. Where a road was set out by 

commissioners under a local act, 
and certain persons only were by 
the act to use it, but in met it had 
been used by the public for many 
years, it was held that this was 
not sufficient evidence of a dedi¬ 
cation to the public; and that if 
it was, there being no evidence 
that the parish had acquiesced in 
that dedication, it was not a pub¬ 
lic road which the parish were 
bound to repair. The King v. St. 
Benedict , {The Inhabitants of) 
E. 1 G. 4. 447 

3. In a plea by the inhabitants of a 
county, that the inhabitants of a 
particular township have immemo- 
monaliy repaired the highway at 
the end of a county bridge situ¬ 
ate within the township, it is not 
necessary to state any consider¬ 
ation for such prescription. The 
King v. The Inhabitants of West 
Riding of Yorkshire, T. 2 G. 4. 

623 

HOSPITAL. 

A room in a parish workhouse, li¬ 
censed pursuant to 13 G. 3. c. 82., 
and appropriated to the reception 
of, ana used for the purpose of 
delivery of pregnant women resi¬ 
dent within the parish, whether 
settled there or elsewhere, and 
the expencc of which room was 
defrayed, in common with the ge¬ 
neral expenses of the workhouse, 
out of the parish rates, is not 
an hospital or place within the 
13 G. 3. c. 82. s. 3. The King 
v. Inhabitants of Manchester , E. 
2 G. 4. 504 

INCLOSURE ACT. 

The determination of the commis¬ 
sioners 



INSURANCE. 


i nssqlven?:^rrt,9R. 

siouers under an inclosure act, as 
to the boundaries of a parish to 
be inclosed, is not conclusive of 
the fact’' as to what were the 
boundaries antecedently to such 
determination. The. King v. The 
Inhabitants of St. Many. E. 2 G’.4. 

Page 462 

INSANITY. 

Where the return to it writ of lati¬ 
tat stated, that the defendant was 
insane, and could not be removed 
without great danger, and con¬ 
tinued so till the return of the | 
writ, the Court refused an attach¬ 
ment against the sheriff. Ca- 
vcnaJi v. Coll ell , II. 1 and 2 6. V. 

279 

INSOLVENT DEBTOR. 

1. A creditor of an insolvent trader 
may, after the debtor’s discharge 
under the .7" G. f5. c. 102., take 
out a commission of bankruptcy 
against, him; and his debt, al¬ 
though included in the insolvent 
schedule, will be a sutticient pe¬ 
titioning creditor’s debt at law, to 
support the commission. Jellis 
assignee of Tloutlcdge v. Mount- 

ford , II. i and 2 G. I . 256 

2. An insolvent debtor having pe¬ 
titioned the insolvent court, to be 
discharged under the act, a cre¬ 
ditor gave notice of his intention 
to oppose him, on the ground 
that the debt was fraudulently 
contracted. To induce the latter 
to withdraw his opposition, the 
insolvent agreed to execute, with¬ 
in three days after his discharge, 
a warrant of attorney for the debt, 
and, in the mean time, to give a 
promissory note of a third person 
tpr the amount, which was to be 
delivered up on the execution of 
the warrant of attorney. The in¬ 
solvent was, discharged, and the 
warrant of’attorney was executed 

Vbi. iv. - • - 


m, 

on the delivery up of the note. 

; The Court set aside thd" wMteg&& 
of attorney, and the judgtitekt fcHtr 
tered up thereon, on the grdiirfiJ 
that the agreement on which th&ftf 
were founded was contrary to thfe 
policy of the insolvent act, inas¬ 
much as it enabled the creditor 
to take to himself a large portion 
of the future effects, which iSie 
legislature intended to be distri¬ 
buted among all the creditotw. 
■luchson v. Davison , T. 2 G. 4 . 

Page 691 

INSURANCE, 

Sec Licence. 

1 Policy of insurance from Para... to 
A T eto York, with leave to call at 
any of the Windward and Lee¬ 
ward islauds on the passage, and 
to discharge, exchange,, and .take 
on board the whole or any part 
of any cargo, at any ports or, 
places, particularly at all or any 
of the Windward and Leeward 
islands, without being deemed 
any deviation : Held, on this po¬ 
licy, the ship having proceeded to 
two of the Leeward islands for a 
purpose wholly unconnected with 
tlic voyage, that it was a deviation, 
and vitiated the insurance. Ham¬ 
mond v. livid, M. 1 G. 4. 72 

2. Upon a policy effected after the 
declaration of war by America, 
but before it was known in Eng¬ 
land, where it was not stated in 
the policy, nor communicated to 
the underwriter, that the assured 
was an American subject, and the 
loss happened in consequence'of 
a seizure by the American govern¬ 
ment for a forfeiture for the breach 
of their non-importation' acti 
Held, that the action could not 
he maintained, even after the war 
had terminated. Camvhcllv. 

E. 2 G- 4. 42ft 

3. The importation of goods frtrtrt 

3 C •. '-Aiffe- 
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America , in a vessel American 
built, though owned by British 
subjects, is not legalized by 
49 G. 3. c. 59. Same v. Same, 
E. 2 G. 4- Page 426 

4. Where the memorandum for 
charter stated one half of the 
freight to be paid in cash on un¬ 
loading and right delivery, and 
the remainder by bill on London 
at four months’ date; and then, 
after containing stipulations for 
unloading, discharging, demur¬ 
rage, &c., added, “ the captain 
to be supplied with cash for the 
ship's use and in pursuance of 
the last stipulation, the master 
drew a bill on the freighters, 
which was duly accepted and 
paid: Held, that this was not to 
be considered a payment of freight 
in advance, but as a loan to the 
owner of the ship, and that (flu- 
ship having been lost on her 
homeward voyage) the freighters 
had no insurable interest in such 
bill. Manfield v. Maitland, T 
2 G. 4. ‘ 582 

INSURANCE BROKER. 

j. An insurance broker is only en- ! 
titled to receive payment for the 
assured from the underwriter in 
money; and therefore, a custom 
to set off the general balance due \ 
from the broker to the under- i 
writer in the settlement of a par- ! 
ticular loss is illegal. Todd v. 
Ileid, II. 1 and 2 G. 4. 210 : 

2. A policy delivered to tin insur¬ 
ance broker for the purpose of 
settling a loss, is adjusted by the 
underwriter, payable at a month. j 
The broker charges the under¬ 
writer in account for the loss, and 
transmits to the assured an ac¬ 
count in which he states himself 
to be debtor for the amount of tlu; 
loss: and for the balance of that 
account the assured draws a bill 
upon the broker, which the latter 
accepts, but does not pay. The 


underwriter’s name never having 
been struck off the policy, it was 
held that he was not discharged. 
Russell v. Banaleu, E. 2 G. 4. 

Page 395 

JURY. 

1. Upon the trial of an information 

for a libel only ten special jurymen 
appeared, and two talesmen were 
sworn on the jury. It is no ground 
for anew trial that two of the non¬ 
attending special jurymen named 
in the panned had not been sum¬ 
moned, though it appeared that 
this fact was unknown to the de¬ 
fendant, until after the trial. The 
Kino v. Hunt . E. 2 G. 4. 430 

2. No challenge can be taken either 

to the array or to the polls, until 
a full jury have appeared; and 
therefore, where the challenges 
are taken previously, they are ir¬ 
regularly made. The King v. Ed¬ 
monds and Others , 2 G. 4. 

47 1 

The disallowing of a challenge 
is not a ground for a new trial, 
hut for a venire de novo; and 
every challenge must he pro¬ 
pounded in such a way ns that it 
may he put at the time upon the 
nisi prius record. So that the 
adverse party may either demur, 
or ( ounterplead, or deny the mat¬ 
ter of challenge, in w hic h last case 
on!} triers are to he appointed ; 
and, therefore, where the. chal¬ 
lenges were not put on the record, 

I lie defendants were held not to 
he in a condition to ask the opi¬ 
nion of this Court, as a matter of 
right, upon their sufficiency. Ibid. 

There can he no challenge to 
the array on the ground of unindif • 
fercncy in the Master of the 
Crown Office, he being the officer 
of the Court expressly appointed 
to nominate the jury. The only 
remedy in such a case is to apply 
to the Court by motion to appoint 

some 
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some other officer to nominate 
the jury. Ibid. 

The Master of the Crown Of¬ 
fice, in nominating the jury, se¬ 
lected the names of the jurors, 
and did not take them by chance 
from the freeholder's book. He 
also took those only whose names 
had the addition of “ esquire 
and included some persons who 
were in the commission of the 
peace : Held, that in so doing he 
was perfectly right. Ibid. 

He also included in his nomina¬ 
tion some persons, who, as grand 
jurymen, had found theindictment, 
and persisted in his opinion as to 
their sufficiency, unless the crown 
would consent to abandon them, 
which was done, and others were 
then substituted in their places: 
Held, that he was wrong in his 
opinion, but that there was no 
ground for presuming partialitjx 

Ibid. 

The sheriff’s officer had ne¬ 
glected to summon one of the 21- 
special jurymen returned on the 
pannel: Held, that this was no j 
ground of challenge to the favour j 
tor unindifferenev on the part, of ! 
the sheriff. Ibid. | 

Held, also, that it is not coin- ! 
petent to ask jurymen (whether j 
special jurymen or tradesmen) if j 
they have not, previously to the j 
trial, expressed opinions hostile to j 
the defendants and their cause, , 
in order to found a challenge to ! 
the polls on that ground : but 1 
that such expressions must be 
proved by extrinsic e idence. 

Ibid. 

JUSTICES. 

The power given to magistrates, 
under Ho G. 8. r. 101. -•> ut 

ordering the charges incurred 
during the suspension of an order 
of removal, to he paid by the 
parish to which the order is made, 
is confined to two cases only, viz. 


the death or removal of the pau¬ 
per ; and, therefore, where a pau¬ 
per, during the suspension of an 
order of removal, became irre¬ 
movable in consequence of an 
estate descended to him: Held, 

; that such a case was not within 
the act; and that the pauper, not 
j having been removed, no order for 
the payment of any charges in- 
j curred during the suspension of 
the original order of removal 
could be made. The King v. 
The Inhabitants oj' Chagfbrd, 
II. 1 and 2 G. 4. Page 235 

LANDLORD AND TENANT. 

1. A reasonable time, after the ex¬ 

piration of live days from the time 
of distress, is by law allowed to 
the landlord for appraising and 
selling the goods distrained. Pill 
v. Shew, II. 1 and 2 G. 4. 208 

2. A lease of coal mines reserved a 

royalty rent for every ton of coals 
raised, and contained a proviso 
that the lease should be void, to 
all intents and purposes, if the 
tenant should cease working at 
any time two years. After the 
working had ceased more than 
two years, the lessor received 
rent: Held, that a tenancy from 
\ ear to year was not thereby cre¬ 
ated ; for the lease was not abso¬ 
lutely void by the cesser to work, 
hut voidable only at the option of 
the lessor ; and that he might 
avoid the lease upon any cesser to 
work commencing two years be¬ 
fore the day of demise in the 
ejectment. Doe. deni. Bryan, v. 
Bands, E. 2 G. 1. 401 

Upon a parol demise rent to take 

place from the following Lady- 
clay. evidence of the custom of 
the country is admissible, to shew 
that by Lady-day" the parties 
meant. “ Old Lady-day." Doe. 
deni. I lull, v. Benson , T. 2 G. 4. 

588. 
LEASE. 


3 C 2 
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LEASE, 

See Landlord and Tenant, 2. 

LIBEL. 

1. On an information for writing, 
composing, and publishing a libel 
in the county of /,., it appeared 
that the defendant, on the 22d 
August , wrote and composed the 
libel in L., and that he was seen 
in L■ on that and the following 
day. On the 24th, the libel was 
delivered in the county of M. 
(100 miles off) by A. to B., being 
inclosed in an envelope addressed I 
to A ., containing written direc- j 
tions to A. to forward the libel to i 
B., by whom it was subsequently i 
published in 51. The envelope ! 
was open ; and it was not proved ! 
that there was on it any trace of l 
a seal or post-mark. A. was not 
called at the trial as a witness by 
either party ; nor was it proved 
that he was a resident, or had 
been about that time, in Held, 
by three Justices (disscnticritc 
Bay ley J.), that this was evidence 
on which the jury might properly 
be left to presume that the libel 
was delivered open to A. in I.. 
Rex v. livrdett, Bart. Page 95 

Held, also, by three Justices 
( Bay ley J. dubitante), that a deli¬ 
very at the post-ofliee in of" a j 
sealed letter inclosing a libel, is j 
a publication of the libel in L .: j 
Held, also, by three Justices j 
{Bayley J. dubitante), where a de- j 
fen dan t writes and composes a \ 
libel in L. with the intent to pub- j 
lish, and afterwards publishes it j 
in M., that he may be indicted ! 
for a misdemeanour in either 
county. Ibid. 

And, per lotam Curiam, where 
a libel imputes to others the com¬ 
mission of a triable crime: Held, 
that evidence of the truth of it is 
inadmissible. 


Held, also, where, in summing up, 
the Judge told the jury that the 
intention was to be collected from 
the paper itself, unless explained 
by the mode of publication or 
other circumstances; and that if 
its contents were likely to excite 
sedition, &c. defendant must be 
presumed to intend that which 
his act was likely to produce; 
and that, if they found such to 
be the intent, he was of opinion 
it vvas a libel ; and that they were 
to take the law from him, unless 
they were satisfied that he was 
wrong; that this was a correct 
mode of leaving the question to 
the jury, under 32 G. J. c. <50. 
,v. 1 . Ibid. 

Qua*re, Whether the writing 
and composing of a libel with in¬ 
tent to publish, but not followed 
bv publication, be an offence. 

Ibid. 

2. Where an information alleged 
that a libel was published of and 
concerning the government of the 
country, and the libel did not in 
express terms charge the acts to 
have been done by the govern¬ 
ment or its order, the Court are to 
take the w hole libel together, to 
interpret it in the way in which 
ordinary persons would under¬ 
stand it, and to judge, from the 
whole tenor of it, whether it be 
written of and concerning the go¬ 
vernment ; and the Court having 
come to this conclusion, such an 
information was held good after 
verdict, although the record did 
not contain any averment of’ ex¬ 
trinsic facts, in order to shew that, 
the libel was written of and con¬ 
cerning the government. Rex v. 
Burdett, Bari. II. 1 and 2 G. 4. 

314 

Where the information alleged 
that the defendant, intending to 
cause it to be believed that divers 
subjects of our lord the king had 

been 
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been inhumanly killed by certain 
troops of our lord the king, pub¬ 
lished a libel of and concerning 
the mid troops; and the only inu- 
endo in the libel was applied to 
the word dragoons, meaning the 
said troops of our said lord the 
king, and meaning thereby that 
divers liege subjects of our lord 
the king had been inhumanly cut 
down and killed by the said troops 
of our said lord the king : Held, 
after verdict, that this was suffi¬ 
ciently certain, without defining 
what particular troops were meant. 

Ibid. 

Where a defendant was con¬ 
victed of a libel, which, on the 
face of it, purported to have been 
written in consequence of bis hav¬ 
ing read a statement ol laets in 
different newspapers, an affidavit, 
that be did read such statements 
in such newspapers may be re¬ 
ceived in mitigation ol punish¬ 
ment ; but an affidavit that the 
facts contained in those state- 
ments were true, is not admissible. 

Ibid. 

‘1. Declaration for a libel published 
in a newspaper. Plea, that the 
libel was originally published in 
the If. Journal by I. -S'. ; and that, 
at. the time of publication by the 
defendant, it was stated in such 
publication that it was copied from j 
that newspaper; and that, pur¬ 
suant to statute US G. 3. /S., 

/. S . had made an affidavit that 
he was the publisher of the //. j 
Journal and still vermyned so at ; 
the time of publication ol the 
libel: Held, that this plea was j 
bad, inasmuch as the publication i 
bv the defendant did not specify j 
by name 7..S'. as the original pub¬ 
lisher of the libel, but only named 
the journal. Lends v. Walter, '1. 

2 G . 4- Page (105 

Semble, that, even it 7- $• had 
been named by the defendant 


when the latter published the 
libel, such publication, being ot 
written slander, could not have 
been justified. Ibid. 

Semble, also, that the repetition 
of oral slander, accompanied 
by a declaration of the name 
of the original author, cannot 
be justified, unless such repe¬ 
tition be made without malice, 
and upon a fair and justifiable 
occasion. Ibid. 

The libel stated in the declar¬ 
ation purported to be a speech of 
counsel at a trial of the plaintiff 
on a criminal charge; and it stated, 
after setting out the speech, that 
a witness was called, who proved 
all that had been stated by coun¬ 
sel, and that the defendant was 
immediately after that acquitted 
upon a defect in proving some 
matter of form. The plea stated, 
that in fact such a speech was 
made, and that the witness called 
proved all that had been so stated; 
but it did not set out the evi¬ 
dence, or justify the truth of the 
charges made in the counsel’s 
speech : Held, that such plea was 
had, inasmuch as a party could 
not he justified in publishing the 
result of evidence given in a court 
of justice, but must state the evi¬ 
dence itself. Ibid • 

LICENCE. 

A licence for the exportation of 
gunpowder was granted on the 
petition of J. I>. on behalf of him¬ 
self and others, on condition that 
the merchant exporter should give 
a certain security therein men¬ 
tioned. A. H-, the manufacturer 
of the gunpowder, sold it to D., 
and contracted to deliver it free 
on hoard a ship : Held, that the 
condition of this licence was not 
complied with byA.B.’s giving 
the required security,he not being 
the merchant exporter within the 
3 C 3 meaning 
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meaning of the licence. Camel a 
v. Britten, M . 1 G. 4. Pago IS t 

LIEN, 

See Freight, J. 

1. The wharfage, fee. due upon 

goods imported was, by the course 
of trade, paid by the importer at 
the Christmas following the im¬ 
portation, whether the goods were 
in the mean time removed or not. 
The goods were sold to A., and, 
after Christmas, the merchant im¬ 
porter became bankrupt : Ileld, 
that there was no lien on the 
goods for the wharfage, tec. as 
against A. Crare shay v. Hnmf'rm/, 
M. 1 G. 1. ' 50 

2. A shipwright has a lien upon a 

ship for repairs. Trunktin \. Ho¬ 
sier, II. 1 and 2 G. 1. dll 

3. The plaintiff, after judgment re¬ 

covered, settled the action with 
the defendant, and employed a ; 
mw attorney to enter up satisfac¬ 
tion on the record : Held, that the : 
defendant was entitled to he dis- ' 
charged out of custody, although ' 
the lien of the plaintiff's attorney j 
on the costs had not been satisfied. , 
Alarr v. Smith, I.. 2 (!. !■. if !(> , 

i 

LIMITATION. ' 

I 

A copyhold was surrendered to the j 
use of husband and wife, tor their i 
natural lives and the life of the ■ 
longer liver of them, and from and * 
after the decease of She survivor i 
of them, to the right heirs of i!;<- \ 
survivor for ever : 11s id, that the I 
husband and wife ton!, a vested ' 
estate, not only for their joint j 
lives, but also for the life of the j 
survivor, with a contingent re- 1 
mainder in fee to the survivor. 
Doc, firm. Dormer, v. U'ilsou, 

}/. J and 2 G. 1. .'.’0:1 


LIMITATIONS, STATUTE 
OF. 

A party, on being asked for the pay¬ 
ment of his attorney’s bill, ad¬ 
mitted that there had been such a 
bill, but stated that it bad been 
paid to the deceased partner of 
the attorney, who hud retained 
the amount out of a floating ba¬ 
lance in bis bands. (Quaere, whe¬ 
ther, in order to take the case out 
of the statute of limitations, evi¬ 
dence* is admissible to shew that 
the bill had never in fact been 
paid in this manner. 

Semble, that such evidence is 
admissible, if at all, only where 
the defendant states the debt to 
he discharged by particular means, 
to which he refers with precision, 
and where he has designated the 
time and mode so strictly, that it 
is impossible it could he dis¬ 
charged jn any other manner than 
that specified. liealc v. Aim/. 
7. 2 (>. 1. Page 50S 

LOUD’S ACT. 

Notice under \V2 G. 2. e. ‘J8. must 
he given to a creditor fourteen 
clear days, exclusive both of the 
day of service and that of present¬ 
ing the petition. Zi.'.tth v. Emjisnj. 

2 (i. 1. 522 


MANDAMUS. 

1. The Court of K.15. have no juris¬ 
diction to grant a mandamus to 
magistrates to make an order of 
m-iinicnanoe on a particular pa¬ 
rish. The A7//g v. The Justices of 
Middlesex, II.'. 1 «t 2 G. 1. 2fis 

2. A mandamus to the mayor ol M. 
to convene a meeting, to proceed 
to an election, in order to (111 up 
live vacancies in a select body, 
consisting of fifteen chief bur¬ 
gesses. Return by him, after 
stating objections to the title of 

several 
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several of the remaining burgesses, 
that there were not within the bo¬ 
rough eight legally elected chief 
burgesses by whom the election of 
others could be made; and that, 
for the several reasons before 
mentioned, he could not proceed | 
to such election : Held, insuffi- I 
dent return, and peremptory man- j 
damns awarded. The King v. 
The Mayor of Monmouth, E. 
'2(7. 4-. Page 496 

MARKET. 

A prescription for toll of corn 
brought into a town, to be sold on 
a market day there, whereof any 
part is pitched within the market 
for sale, and which shall be there 
sold, i$ bad, inasmuch as there 
cannot be any toll in respect of 
goods not actually brought into 
the market. Wet is v. Miles, 'J'. 

‘2 <7. 4. 559 

MASTER AND SERVANT 

Where defendant’s servant wan¬ 
tonly, and not in order to exe¬ 
cute his master’s orders, strikes 
the plaintiff’s horses, and there¬ 
by produces the accident, his 
master is not liable ; but where, in 
the course of his employment, he 
so strikes, although injudiciously', 
his master is liable. Croft v. Ali¬ 
son, T. 2 . ' 590 

MIS-THIAL. 

The record, in a case of felony at 
the quarter sessions, after stating 
the indictment, plea of not guilty, 
and verdict of guilty thereon, 
added, “ that because it appeared 
to the justices, that after the jury 
had retired one of them had sepa¬ 
rated from his fellows, and con¬ 
versed respecting his vordictwith a 
stranger, it was considered that 
the verdict was bad and it w as 
therefore quashed, and a venire 


de novo awarded to the next ses¬ 
sions. It then proceeded to set 
out the appearance of the parties 
at the next sessions, and the trial 
and conviction by the second 
jury ; whereupon all and singular 
the premises being seen and con¬ 
sidered, judgment whs given, &c 
Held, upon u writ of error brought, 
that the judgment was right. The 
King v. Fowler and Sexton, H. 

1 and 2 G. 4. Page 273 

NAVIGATION LAWS. 

The importation of goods from 
America, in a vessel American 
built, though owned by British 
subjects, is not legalized by 
49 G. 3. c- 59. Campbell v. 
Inncs, E. 2 G. 4. 42(i 

NEWSPAPER, EDITOR OF, 

See I.ikej., 3. Contempt, 1. 

NOTICE. 

See Lord’s Act. 

PARTNERS. 

1. In assumpsit by one of two sur- 

vi\ing partners! The fact of the 
plaintiff’s being surviving partner 
must be stated in the declaration ; 
and therefore a count for goods 
sold by him to the defendant is 
not supported by proof that the 
goods were sold by the plaintiff 
and his deceased partner. Jell v. 
Douglas, E. T. 2 G. 4. 374 

2. The joint owners of a vessel en¬ 

gaged in tile whale fishery', may 
sue a purchaser for the price of 
whale oil, although the contract 
of sale were made by one of the 
part-owners, and the purchaser 
did not know that, other persons 
had any interest in the trans¬ 
action. Skinner v. Stocks, E. 

2 G. 4. 437 

3. A merchant in London recom¬ 
mended consignments to a mer¬ 
chant abroad, and it was agreed, 

3 C -1- v that 
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that the commission on all sales 
of goo ds recommended by one 
house to the other should be 
equally divided, without allow¬ 
ing any deduction for expenses: 
Held, that this was a participation 
in profit, and constituted a part¬ 
nership between the parties quod 
hoc. Cheap v. C ranion d. T. 

2 G. 4. Page 6615 

POET CHARGES. 

See Freight, J. 

PATENT. 

A patent for improvements in the 
construction of ships’ anchors, 
windlasses, and chain-cables, can- i 
not be supported unless there is i 
novelty in each invention; and : 
therefore, where it turned out 1 
that there was no novelty in the , 
construction of the anchors, it , 
was held, that the patent was ■ 
wholly void. Brunfon v. Harden. 

T. 2 G. 4. 4.01 

PAYMENT. 

A policy delivered to an insurance 
broker for the purpose of settling , 
a loss, is adjusted by the under- j 
writer, payable at a month. The : 
broker charges the underwriter in j 
account for the loss, and trails- j 
rnits to the assured an account, 
in which he states himself to he ! 
a debtor for the amount of the ■ 
loss; and for the balance of that I 
account the assured draws ft bill 
upon the broker, which the latter j 
accepts, but does not pay. The 
underwriter’s name never having 
been struck olf the policy, it was 
held that he was not discharged. 
llusscll v. Baugh/), I'.. 2 G. 4.- ">D~> j 

I 

PLEADING. j 

1. The Court will not take judicial j 
notice of the local situation and j 
distances of the different places ! 
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in the counties of England from 
each other ; and therefore where 
a return to an habeas corpus 
stated that the prisoner was found 
on hoard a vessel, discovered 
within eight leagues of that part 
of the coast of G. R. called Snf- 
Jolk, to wit, within eight leagues 
of O., in that county, it was held 
not to be averred with sufficient 
certainty, that the vessel was not 
within four leagues of the coast 
of G. B., between the North 
Foreland in Kent, and Beachy 
Head in Sussex. Dci/fic/'.s cane, 
II. 1 and 2 G. I . Page 2-1 ,‘i 

2. A covenant by a lessor to supply 
the premises demised (which were 
two houses), with a sufficient, 
quantity of good water, at a rate 
therein mentioned for each house, 
is a covenant that runs with the 
land, and for the breach of which 
the assignee of the lessee may 
maintain an action against, the re¬ 
versioner. Jourduin v. IVif.son, 
II. 1 and 2 G. 4. Page 266 

:'J . Declaration in assumpsit, charg¬ 
ing that the defendant was in¬ 
debted to the plaintiff in .100 
quarts of wheat for tolls, without 
stating any value, is bad upon 
spec ial demurrer. Mayor of 
Heading \, Clarke. II. 1 and 
2 G. 1. 268 

■1. The record in a case of felony 
at the quarter sessions, after 
stating tin- indictment, plea of 
not guilty, and verdict of guilty 
thereon, added, that because it 
appeared to the justices, that 
after the jury had retired, one 
of them had separated from his 
fellows, and conversed respecting 
his verdict with a. stronger ; it 
was considered that the verdict 
was bad, and it was therefore 
quashed, and a venire de novo 
awarded to the next sessions. It 
then proceeded to set out the ap¬ 
pearance of the parties at the 

next 
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next sessions, and the trial and 
conviction by the second jury; 
whereupon all and singular the 
premises being seen and consi¬ 
dered, judgment was given, &c. 
Held upon a writ of error brought 
that the judgment was right. Rex 
v. Howler and Sexton. II. 1 and 
2 G. 4. Page 273 

5 Where a return to a habeas cor¬ 
pus stated that a vessel, with 
smuggled goods on board, was 
found at the fish-market, within 
the limits of the ancient town of 
Rife-. Held, that it did not come 
within the 21- G. 3. sess. 2. c. 47. 

*. I., by which, if a vessel be 
found at anchor, or hovering with¬ 
in the limits of any of the ports 
of’ this kingdom, or within four 
leagues of the coast thereof, 
with smuggled goods on board, 
she becomes liable to forfeiture. 
Soudanx case. II. 1 and 2 G. 4. 

29t 

f). Where the return to a habeas 
corpus stated that an English sea¬ 
man being found on board a ship 
liable to forfeiture under 45 G. 3. 
c. 121. s. 1 ., was carried before 
a magistrate, and upon due proof, 
as by the statute in that case made 
and provided is required, was 
committed, &c.: Held, that this 
was insufficient ; and that it was 
necessary to state distinctly what 
proof was given, in order that 
the Court might see whether it 
was the due proof required by the 
7th section of the act. Nash's 
case, II- 1 and 2 G. 4. 295 

7. Where an information alleged, 
that a libel was published of and j 
concerning the government of 
the country, and the libel did 
not, in express terms, charge 
the acts to have been done by 
the government or its order, the 
Court are to take the whole libel 
together, to interpret it in the 
way in which ordinary persons 


would understand it, and to 
judge from the whole tenor of 
it, whether it be written of and 
concerning the government; and 
the Court having come to this 
conclusion, such an information 
was held good after verdict, al¬ 
though the record did not con¬ 
tain any averment of extrinsic 
facts, in order to shew that the 
libel was written ot and concern¬ 
ing the government. Rex v. Bur¬ 
den, Bart. H. 1 and 2 G. 4. P. 314 
Where the information alleged, that 
the defendant intending to cause 
it to be believed, that divers 
subjects of our lord the king 
had been inhumanly killed by 
certain troops of our lord the 
king, published a libel of and 
concerning the said troops; and 
the only inuemlo in the libel was 
applied to the word dragoons, 
meaning the said troops of our 
said lord the king, and meaning 
thereby, that divers liege subjects 
of our lord the king bad been 
inhumanly cut down and killed 
by the said troops of our said 
lord the king: Held, after ver¬ 
dict, that this was sufficiently 
certain, without defining what, 
particular troops were meant. Ibid. 
S. In assumpsit by the provisional 
assignee of a bankrupt, defendant 
pleaded the general issue : Held, 
that the fact of the bankrupt’s 
estate having been assigned by 
the provisional assignee to the 
licvv assignees, between the time 
of issuing the latitat and the de¬ 
livery of the declaration, is no 
ground of nonsuit upon a pica of 
non-assumpsit. Qua:re, whether 
it would have been an answer to 
the action, if specially pleaded ? 
Page v. Bauer, E. 2 G. 4. P. 345 
9. In assumpsit by one of two sur¬ 
viving partners. The fact of the 
plaintiff’s being surviving partner 
must be stated in the declaration; 

and 
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and therefore a count for goods 
sold b)' him to the defendant is 
not supported by proof that the 
goods were sold by the plaintiff 
and his deceased partner. Jell 
v. Douglas, E. 2 Ci. 4. Page 374 

10. Declaration stated that defend¬ 
ant bargained for and bought of 
plaintiffs a quantity of E. 1. rice, 
according to the conditions of 
sale of the E. 1. Company, to be 
put up at the next /.’. /. Com¬ 
pany’s sale by the proprietors, if 
required, at a certain price there 
mentioned. The proof was, that 
the rice was sold per sample. 
This is no variance; the words 
“ per sample’’ not being matter 
of description, but a collateral 
engagement that the goods sold 
shall correspond with the sample. 
Parker v. Palmer , E. 2 G. 4. .'1ST 

11. Husband and wife lived separate 
under a deed, by which be sti¬ 
pulated that bis wife should en¬ 
joy, as her separate and distinct 
property, all effects, &r. which 
she might acquire, or which by 
any gift, grant, &c. or represent¬ 
ation, she, or he in her right, 
might be entitled to : and that he 
would not do any act to impede 
the operation of that deed, but 
would ratify all lawful or equit¬ 
able proceedings to he brought 
in his or their names, for recover¬ 
ing such real and personal estates; 
and the wife having, as executrix 
of 11. A/., commenced an action 
on a promissory-note against de¬ 
fendants in the names of her 
husband and herself, the husband 
released the debt, which ••eleasr 
was pleaded puis darrein continu¬ 
ance. 'flic Court, on application, 
ordered such plea to be taken off 
the record, and the release to be 
given up to be cancelled. Inticll 
v. AVioi turn, E. '2 (r- 4. Page 41ft 

12. In assumpsit for not indemnify¬ 
ing plaintiff in consequence of 


his having become hail for A.. 
in an action at the suit of 11., it 
was stated that 11., in Michaelmas 
term, 53 G. 3„ recovered against 
plaintiff. The judgment given in 
evidence was in Hilar// term : 
Held, that this was no variance, 
inasmuch as this was not matter 
of description, but an allegation 
in substance, that the judgment 
had been obtained before the com- 
mencment of the action. Phillips 
v. Share, E. 2 G. 4. Page 435 

13. The joint owners of a vessel en¬ 

gaged in the whale fishery may 
sue a purchaser for the price of 
whale oil, although the contract 
of sale were made by one of the 
part-owners, and the purchaser 
did not know that other persons 
had an> interest in the trans¬ 
action. Skinner \. Stocks, E. 
2 G. 4. 437 

14. A prescription for toll of corn 

brought into a tore// to be sold on 
a market day there, whereof any 
part is pitched within the market 
tor sale, and which shall be there 
sold, is had, inasmuch as there 
cannot be any toll in respect of 
goods not actually brought into 
the market. Wells v. Miles, V. 
2 G. 4. 55ft 

15. Where the plaintiffs hired a 

chariot for the day, appointed 
the coachman, and furnished the 
horses; Jieid, that they were pio- 
periy described as owners and pro¬ 
prietors of it, in a declaration against 
u defendant for an accident arising 
from his servant’s negligence in 
driving against the chariot. 

Held aiso, that where defend¬ 
ants servant wantonly, and not 
in order to execute his mas¬ 
ter’s orders, strikes the plaintiff’s 
horses, and thereby proeluccs the 
accident, his master is not liable ; 
hut where, in the course of his 
employment, he so strikes, al¬ 
though injudiciously, his master 
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is liable. Croft Alison, 7'. 

o (;. \. Page .590 

16. Declaration for a libel published 
in a newspaper. Pica, that the 
libel was originally published in 
tbe II. .Journal by I. ii.; and 
that at the time of publication by 
tbe defendant, it was stated in 
such publication that it was co¬ 
pied from that newspaper; and 
that, pursuant to stat. 38 (i. P. 
c. 7S., 1. .S', bad made an affidavit 
that be was tbe publisher of the 
II. .Journal, and still remained so 
at the time of publication of tbe 
libel : Held, that this plea was 
bad, inasmuch as the publication 
bv the defendant did not. specify 
by name I. .S'. as tbe original pub¬ 
lisher of tbe libel, but only named 
tbe journal. 

Scnible, that even if L bad 
been named by tbe defendant, 
when tbe latter published the 
libel, such publication, being of 
written slander, could not have 
been justified. 

Ncmble, also, that, the repeti¬ 
tion of oral slander, accompanied^ 
by a declaration of tbe name of 
the original author, cannot be 
justified unless such repetition be 
made without malice, and upon 
a fair and justifiable occasion. 

The libel stated in the declar¬ 
ation, purported to be a speech 
of counsel at a trial of the plain¬ 
tiff on a criminal charge ; and it 
stated, after setting out the 
speech, that a witness was called, 
who proved ail that bad been 
stated bv counsel, and that the 
defendant was immediately after 
that acquitted, upon a defect in 
proving some matter of form. 
The plea stated, that, in fact such 
a speech was made, and that the 
witness called, proved all that 
hud been so stated; hut it did 
not set out the evidence, or 
justify the truth of the charges 


PLEADING. 

made in the counsel's speech: 
Held, that such pica was bad, 
Inasmuch as a party could not be 
justified in publishing’ the result 
of evidence given in a court of 
justice, hut must state the evi¬ 
dence itself. Lends v. Waller, 

T. 2 (!. 4. Page 605 

17. In a plea by the inhabitants of 
a county, that the inhabitants of 
a particular township have irarae- 
morially repaired the highway at 
tilt* end of a county bridge situate 
within the township, it is not ne¬ 
cessary to state any consideration 
for such prescription. Ilex v. 
Inhabitants of West Riding. T. 

2 (J. 4. " 623 

18. A plea of foreign attachment, 
stated the custom to be, that if 
the plaintiff in the Mayor’s Court 
allege that any other person or 
persons owes or owe to the then 
defendants any money that may 
be attached, and that the plaintiff 
below alleged, that he and an¬ 
other person owed to the defend¬ 
ant, below a certain sum of money: 
Held that •■.ueh plea is bad, inas¬ 
much as tbe person owing the 
money to the defendant must, 
within the custom as pleaded, be a 
different person from the plaintiff. 

Qua-rc, whether a custom for 
a party to attach money in the 
bands of himself and partner, 
could be sunnorted. Non ell v. 

1 Juliett. T 2 (>■ 4. 646 

IP. Declaration stated, that plaintiff 
had cohabited with defendant as 
his mistress, and that it was 
agreed that, no further immoral 
connection should take place be¬ 
tween them, and that defendant 
should allow her an annuity as 
Iona; as she should continue of 
rood and virtuous life and de¬ 
meanour ; and thereupon, in con¬ 
sideration of the premises, and 
that the plaintiff would give up 
the annuity, defendant promised 

to 
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to pay as much as the annuity 
was reasonably worth : Held bad 
upon general demurrer. Binning- 
ton v. IV r ilfis, T. 2 G. 4. Page 650 

20. Declaration in debt for tithes 
under 2 and 3 Edxv. 6. c. 13. 1 . 

omitting to state that the tithes 
had been yielded and paid, and 
of right ought to have been paid 
within 40 years next before the 
passing of the act is had even 
after verdict. Butt v. Howard, j 
T, 2 G. 4. Page 655 

POOR. 

1. A select vestry for the manage¬ 
ment. of the parish affairs existing 
by ancient custom, cannot elect 
another select vestry for the man¬ 
agement of the poor within the 
59 G. 3. c. 12. The King v. 
Woodman and Others, E. 2 G. 4. 

507 

2. Where a pauper, legally settled 
in the parish of A., having met 
with a severe accident in the 
parish of B., was carried into an 
adjacent parish to be cured, and 
remained there for a long period 
of time : Held, that he was to be 
considered as casual poor in the 
parish of C., and was irremovable; 
and that an order of removal to | 
A., suspended, under the powers \ 
of 35 G. 3. c. 101., and a subse- j 
quent order on the overseers I 
of A . to pay the intermediate j 
charges incurred by the parish j 
of were invalid. The King 
v. The Inhabitants of St. I,axv- 
rence, Ludloxv, T. 2 G. 4. WO 

PRACTICE. 

See Jury. 

1. Where the employment of an 
attorney is so connected with his 
professional character, as to afford 
a presumption that his employ¬ 
ment was in consequence of that I 
character, the Court wall inter¬ 


fere in a summary way to compel 
him faithfully to execute the 
trust reposed In him ; and, there¬ 
fore, where an attorney was em¬ 
ployed by A,, to collect and get 
in the effects due to him as ad¬ 
ministrator of another person, the 
Court compelled the attorney to 
render an account to the execu¬ 
tors of A. of the monies, &c. re¬ 
ceived by' him, although he had 
never been employed by. A or 
his executors to conduct any suit 
in law or equity' on his or their 
behalf. Aitkin, In the Matter of 
the Executors of, M. 1. G. 4. P. 47 

2. An attorney in custody for debt 

loses his privilege, and may lit: 
detained upon mesne process. 
Bi/lcs v. Wilton. Gent, one, dye. 
M. 1 1. 88 

3. An agent employed to take out 

an attorney's annual certificate, 
having neglected so to do, and 
the attorney having from ignor¬ 
ance of the fact continued to 
practise, the Court will only al¬ 
low him to be re-admitted upon 
payment of the arrears, and a 
tine. Ex parte Leacroft , M. 

I G. 4. , ' 90 

4. The bail to the sheriff are dis¬ 

charged by the defendants giving 
a cognovit for payment of debt 
and costs. Farmer v. Thorlcy, 

M. 1 G. 4. 91 

5. This Court will set aside a judg¬ 

ment founded on an usurious 
security, without compelling the 
defendant to pay the principal 
and interest. Huberts v. Goff, 
M. 1 G. 4. 92 

6. Defendant having pleaded in 
abatement, that four others were 
jointly liable with himself, the 
plaintiff applied to the defend¬ 
ant’s attorney to give the places of 
residence, and additions of those 
persons, which he refused, unless 
the action were discontinued. 
Under these circumstances, the 

Court 
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Court made a rule absolute for 
the defendant to deliver such 
particulars, or in default thereof, 
for setting aside the plea. Tay¬ 
lor and Others v. Harris, M. 1 
G. 4. Page 93 

7. A court of general gaol delivery 
has the power to make an order 
to prohibit the publication of the 
proceedings pending atrial likely 
to continue for several successive 
days, and to punish disobedience 
to such order by fine. 

Service of an order of such court, 
calling upon the editor of a news¬ 
paper “ to answer for contemptu¬ 
ously publishing such proceed¬ 
ings,” at the office at which the 
newspaper was published, is good j 
service within the 38 (1. 3. c. 78. j 
i. 12. ; and the editor not having \ 
appeared, the fine was held to be 
properly imposed upon him in his 
absence. The King v. Clement, 
II. 1 and 2 <7. 4. 21S 

8. The proceedings in an action on 

the bail bond having been stayed, 
the defendant pleaded to the 
original action, the general issue, 
and .subsequently a plea of bank¬ 
ruptcy. puis darrein continuance. 
There being no affidavit, that the 
application to stay the proceed¬ 
ings was made on the part of the 
bail, the Court now set aside 
the latter plea, and restrained the 
defendant to his plea of general 
issue, on the ground, that when 
the proceedings were stayed in 
the action on the bail bond, it 
was intended that the defendant 
should only question the validity 
of the original debt. Doicson v. 
Levi, II. 1 and 2 C.4. 219 

9. The record in a case of felony 
at the quarter sessions, after stat¬ 
ing the indictment, plea of not 
guilty, and verdict of guilty 
thereon, added, “ that because it 
appeared to the justices, that 
after the jury had retired, one of 


them had separated from his 
fellows, and conversed respecting 
his verdict with a stranger, it was 
considered that the verdict was 
bad and it was therefore quash¬ 
ed, and a venire de novo awarded 
to the next sessions. It then pro¬ 
ceeded to set out the appearance 
of the parties at the next sessions, 
and the trial and conviction by 
the second jury ; whereupon all 
and singular the premises being 
seen and considered, judgment was 
given, <Xrc.: Held, upon a writ of 
error brought, that the judgment 
was right. The King v. Fmo/er and 
Sexton, II. I and 2 G. 4. Page 273 

10. Where the return to a writ of 
latitat stated that the defendant 
was insane, and could not be re¬ 
moved without great danger, and 
continued so till the return of the 
ivr/t, the Court refused an attach¬ 
ment against the sheriff. Cave- 
nugh v. Collett. II. 1 and 2 G. 4. 

280 

11. A writ returnable on a dies non 
is altogether void, and cannot be 
amended by the Court. Kentuor- 
lhi/ v. Pejjpial, II. 1 and 2 G. 4. 

288 

12. The notice required by 13 G. 2. 

<. 18. s. 5. for removing an order 
of justices l>y certiorari, must 
state on the face of it the name 
of the party applying for the 
writ. The King v. The Justices 
of Lancashire, II. 1 and 2 G. 4. 

289 

13. The Court will not compel the 

vestry clerk of a parish to pro¬ 
duce, and permit copies to be 
taken of, documents from the 
parish chest in his custody, for 
any other than parochial pur¬ 
poses. May v. Givynne, II. 1 and 
2(7-1. 301 

14. Where a defendant was con¬ 
victed of a libel, which, on the 
face of it, purported to have 
been written in consequence of 

his 
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Jus having read a statement of ]R. The plaintiff, after judgment 
facts in different newspapers, an recovered, settled the action with 

affidavit that he did read such the defendant, and employed anew 

statements in such newspapers, attorney to enter up satisfaction 

maybe received in mitigation of on the record: Held, that the 

punishment ; but an affidavit that defendant was entitled to be dis- 

the facts contained in those state- j charged out of custody, although 

ments were true, is not admissible. J the lien of the plaintiff’s attorney 

The King v. Bnrdett, II. J and | on the costs had not been satis- 

2 G. 4. Page 31 !• fied. Marr v. Smith, K. 2 G. 4. 

15. A judge at nisi prius has the Page 100 

power of fining a defendant, for 19. Notice under .‘52 G. 2. c. 2R, 
a contempt committed by him in j must he given to a creditor four- 
the course of addressing the jury, teen dear days exclusive both of 

The King v. Davison, //. 1 and the day of service and that of 

2 G. 4. 329 presenting the petition. Zouch 

16. The Court may order a verdict v. Enij/sriy , E. T. 2 G. 4. 522 

to be entered tor the plaintiff, 20. Plaintiff in an inferior court, from 
where the cause was undefended which a cause is removed by hu¬ 
nt nisi prius, and the judge di- boas corpus, and a rule for bet- 

rected a nonsuit, with liberty to ter bail given, is not entitled to a 

the plaintiff to move to enter a procedendo, after render of de¬ 
verdict. Treacher x. I Union, fondant and notice of such render, 

2 G. 4. 41:5 although the render be made after 

17. Husband and wife lived separate the day on which the rule for 

under a deed, by which lie stipu- better bail expires. Johnson v. 

Jatcd that bis wife should enjoy, Walker, V.. 2 G. 4. 5:55 

as her separate and distinct pro- j 21. An arrest of a party, described 
pert} 7 , all effects, &c. whichs lie I in a testatum special capias, and 
might acquire, or which by any in the affidavit to bold to bail, 

gift, grant, &c. or representation, by the initials of his Christian 

she, or he in her right, might be name only, is irregular, Reynolds 

entitled to ; and that be would v. Iluukin, E. 2 G. 4. 5:56 

not do any act to impede the 22. An alias scire facias issued 
operation of that deed, but would against bail must be left at the 

ratify all lawful or equitable pro- sheriff’s niiice lour days, exclusive 

ceedings to be brought in his or both of the da\ of lodging it and 

their names, for recovering such tin* day of the return. Wilson v. 

real and personal estates; and the Ear/. E. 2(7.4. 5:57 

wife having, as executrix of R.M., \ 2:5. Delivery of declaration in eject - 
commenced an action on a pro- incut to an agent of tenant in pos- 

missory-notc against defendants. session, who n sided abroad, is 

in the names of her husband and suflieicnt to entitle the plaintiff 

liersolf, the husband released the to judgment against the casual 

debt; which release was pleaded ejector. Dor v. ii ’or, T. 2 G. 1. 

puis darrein continuance. The 65:5 

Court on application, ordered 21. An insolvent debtor having pe- 
sueh plea to be taken oil the litiuucd the insolvent court to he 

ricord, and the release to be discharged under the net. a cred- 

given up to be cancelled. I/inclt itor gave notice of bis intention 

v. Newman. E. 2 G. 4. 4J6 to oppose him, pn the ground that 

th 

e 
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the debt was fraudulently con¬ 
tracted. To induce the latter to 
withdraw his opposition, the in¬ 
solvent. agreed to execute, within 
three days after his discharge, a 
warrant of attorney for the debt, 
and, in the mean time, to give a 
promissory note of a third person 
for the amount, which was to be 
delivered up on the execution 
ol' the warrant, of attorney. The 
insolvent was discharged, and the 
warrant of attorney was executed 
on the delivery up of tile note. 
The Court set aside the warrant 
of attorney, and the judgment en¬ 
tered up thereon, on the ground 
that the agreement on which 
they were founded was contrary \ 
to the policy of the insolvent act, 
inasmuch as it enabled the cred¬ 
itor to take to himself a large 
portion of the future effects 
which the legislature intended j 
to he distributed among all the 
creditors. Jackson v. Davison, j 
J \ 2 (1. f. Page 691 j 

PROMISSORY NOTE. { 

1. A promissory note for the pay- J 
nient of 30 /., at three months after j 
date, with interest from the date, i 
requires a stamp applicable to a | 
note not exceeding 30/. Braes- ! 
sinewing, U . 1 and‘J (V. 4. -01. I 

2. A promissory note, payable two 

months alter' sight, requires a 
stamp appropriated to a note, 
payable more than 60 days after 
sight, or two months alter date, 
date and sight not being in this 
ease synonymous. Stardi/v. Hen¬ 
derson, T. ‘2 (>'. 1. 692 

3. Where a note stated that ./. S. 
promised to pay to A. 11., or order, 
u certain sum. and was signed 
,/. S', or else J. U.: Held, that 
this was not a promissory note by 
,/. (i. within the statute of Anne, 
Ferris r. Bond, 1.2 G. i. 679 


RECTOR, 

See Action on the Case, 3. 

REMOVAL, ORDER OF. 

The power given to magistrates, 
under 35 Cl. 3. c. 101. s. 2., of or¬ 
dering the charges incurred dur¬ 
ing the suspension of an order 
of removal, to be paid by the 
parish to which the order is made, 
is confined to two cases only, 
viz. the death or removal of the 
pauper; and, therefore, where a 
pauper, during the suspension of 
an order of removal, became ir¬ 
removable in consequence of an 
estate descending to him : Held 
that such a case was not within 
the act; and that the pauper not 
having been removed, no order 
for the payment of any charges 
incurred during the suspension of 
the original order of removal, 
could he made. The King v. 
The Inhabitants of Chag ford, II. 
1 and 2 G. 4. Page 235 

RULES OF COURT. 196.539 

SCIRE FACIAS, 

See Practice, 22. 

SCOTCHMAN, 

See Settlement, 1. 

SESSIONS, 

See Appeal, notice oe, I. 

The Court of K. l>. has no juris¬ 
diction to review the judgment of 
the quarter sessions, except on a 
case sent up for their consider¬ 
ation ; and, therefore, where the 
sessions, having heard the with 
nesses on one side, had refused 
to hear those on the other side in 
an appeal, on the ground that 
their testimony had been pre¬ 
faced by observations on the part 
of the advocate contrary to their 

usual 
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usual practice, the Court refused 
to grant a mandamus to rehear 
the appeal. The King v. The 
Justices of Carnarvon, M. 1 G. 4'. 

Page 86 

2. By 50 G. 3. c.48. s.25- it is pro¬ 

vided, that any party aggrieved 
by the conviction under that act, 
who shall enter into a recogni¬ 
zance to appear at the next ses¬ 
sions, shall be at liberty to appeal 
to such sessions: Held, that this 
dispenses with the necessity of 
any notice of appeal; and that if 
the party duly enter into tlie re¬ 
cognizance, the sessions are bound 
to hear the appeal. The Kino v. 
The Justices of Essex, II. 1 and 
2G.4. ‘ 276 1 

3. Where, by charter, the magis- j 
trates of a borough, which was a , 
county of itself, held only general | 
sessions twice a year, and not * 
quarter sessions: Held, that an j 
appeal against an order of removal ; 
might be made to the next gene¬ 
ral sessions of the peace for such : 
borough. The King v. The Jus¬ 
tices of Carmarthen, II. 1 and 2 j 


SETTLEMENT. 

By stat. 59 G. 8. c. 12. v. 3.3., the 
wife and eight, ununianciputed 
children of a Scotchman , who has 
not acquired any settlement in 
England, must, if chargeable, he 
sent, by a pass, along with the 
husband to Scotland, and cannot 
be removed to the maiden-settle¬ 
ment of the wife. The King v. 
The Inhabitants </f Leeds, E. 
2 G 4. 198 

SETTLEMENT — By executing 
an Office. 

Where a pauper was legally sworn 
as a borsholder at a court-leet, 
and after executing the office for 


a few days, was afterwards irre¬ 
gularly, by two magistrates, dis¬ 
charged from executing his office, 
and another person appointed, but 
he acquiesced in this, and did 
not in fact afterwards execute the 
office: Held, that this was not 
executing an annual office within 
the parish so as to confer a settle¬ 
ment. The King v. The Inha¬ 
bitants of Holt/ ('rolls, IV-stgate, 
T. 2 6. 4. ’ I‘age 619 

.SETTLEMENT — By Apprentice¬ 
ship. 

By an indenture of apprenticeship 
it was stipulated, that the master 
should provide meat, &c. during 
the term, except in the winter 
seasons, when the ship to which 
the apprentice belonged should 
he laid bv unrigged : during which 
time the apprentice was to he 
maintained hy himself or friends, 
tin* master paying a compensa¬ 
tion. I ndcr this stipulation, the 
apprentice, during the winter, re¬ 
sided with his parents in the town¬ 
ship of B. for more than forty 
days, not doing any work tor his 
master during such residence: 
Held, that this was not a resi¬ 
dence under the indenture, and 
confemd no settlement. The 
Khiy v. The. Inhabitants of Brat¬ 
ton, 3/. 1 (». f. SI- 

SETTLEMENT— By Hiring and 
Service. 

A pauper having hired himself with¬ 
out specifying any time, entered 
into the service the day before 
Knv-y ear’s Day, and quitted two 
d ivs after Christmas , receiving his 
full wages: that being the usual 
time that servants in that part of 
the country go into and leave 
their places. The Court thought 
that tins was a contract which had 

arrived 
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TROVER. 
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arrived at its termination before 
the expiration of a year ; but tlie 
sessions having expressly found it 
to be ahiringand servicefor a year, 
theCourt considered themselves as 
hound by that finding. The King 
v. The Inhabitants of Tyrley, T. 

2 G. 4. Page 624 

SETTLEMENT — By renting a 
Tenement. 

A pauper having hired a tenement 
of more than 10?. a-ycar, resided 
in it more than forty days alto¬ 
gether, but only thirty-eight days 
before the passing of the 59 G. 3. 
e. 50.: Held that this conferred 
no settlement. The Kitig v. The 
Inhabitants of St. Mary-lc-Bonc, 
T.tIG. 4. ' ‘ 681 

SHIP-OWNER. 

A ship-owner is liable for necessary 
repairs done to a ship by the mas¬ 
ter’s order, and the word 4i ne¬ 
cessary'’ means such as are fit 
and propel for the vessel upon 
her voyage, and such as a p*u- 
dent owner lumseli, it present, 
would order. Il'ebsler v. Scv- 
kantp. E. 2 (>• 4. 352 

STAMP. 

I. A promissory note toi the pay¬ 
ment of 30/. at three months after 
date, requires a stamp applicable 
to a note not exceeding 30/. Pru- 
t ssing v. Ing, II. 1 ami 2 H. 4. 204 

*2. An act of parliament provided 
that the M. Canal Company should 
not take any higher or greater 
rate of tonnage than should, for 
the time being, be taken by the 
Ji. Canal Company ; and the lat¬ 
ter, bv a resolution at a general 
assembly, and under their com¬ 
mon seal, reduced then tolls - 
Held, that the M. Canal Com¬ 
pany could not question collater¬ 


ally the validity of such resolution, 
but were bound by it. 

The B. Canal Company’s act 
directed that no reduction of the 
tolls should take place, unless as¬ 
sented to by two-thirds of the 
proprietors; but allowed them to 
vote by proxy, a form for which 
instrument was given by the act. 
Quaere, whether such instrument, 
requires to be stamped ? The 
Monmouthshire Canal Company v. 
Kendall , E. 2 G. 4. Page 453 
3. A promissory note, payable two 
months after sight, requires a 
stamp appropriated to a note pay¬ 
able more than sixty days after 
sight, or two months after date, 
and sight not being in his case 
synonymous. Sturdy v. Hender¬ 
son , T. 2 G. 4. 592 

SURRENDER OF COPYHOLD, 

See Limitation. 

TRESPASS, 

Sec Costs, I. 

In trespass, the declaration was lot 
taking goods, chattels, and ef¬ 
fects ; Held, that the plaintilf 
might recover the value of fix¬ 
tures under these words. Pitt v. 
Shew. II. I and 2 G. 4. 206 

TITHES, 

Sec Pleading, 20 

TOLL, 

See Market. 

TROVER. 

An exchequer bill, the blank in 
which was not filled up, having 
been placed for sale in the hands 
of A., he, instead of selling it, 
deposited it at his banker’s, who 
made liint advances to the .-mount 
of its value. It was held by three 

Justices, 

3 D 


Vol. IV. 




79* VENDOR AND VENDEE. 


VESTRY. 


Justices, Bayley J. dissentiente, 
that the owner of the exchequer 
bill could not maintain trover 
against the bankers, the property 
in such exchequer bill, like bank 
notes and bills of exchange in¬ 
dorsed in blank, passing by de¬ 
livery. JVookey v. Pole, M. 

1 G.4. ‘ Page 1 

VARIANCE. 

1- Declaration stated, that defend¬ 
ant. bargained for and bought of 
plaintiffs a quantity of F. I. rice, 
according to the conditions of 
sale of the F. I. Company, to be j 
put up at the next F. I. Com- ; 
pane's sale by the proprietors, if j 
required, at a certain price there j 
mentioned. The proof was. that f 
besides these conditions, the cer. j 
was fmld per sample. This is no ; 
variance ; the words per sam¬ 
ple” not being a descr'ption ot 
the commodify sold, but a colla¬ 
teral engagement that it shall l-e 
of a particular quality. Far?./ r j 
v. Fulmer* F. 2 (>. 4. _ ; 

2. In assumpsit for not indemni'y- • 
irig plaintiff in consequerce of Ins . 
having become bail for A. in an : 
a ion at the su't of/?., it ",i S i 
stated that /?., in Mi, Tnrhms ; 
term. 5b G. 3., recovered against ; 
plaintiff. The judgment given 
in evidence was in Hilary term : 
Held, that this was no variance, 
inasmuch as this was not matter 
of description, but an allegation 
in substance that the judgment 
had been obtained before the 
commencement of this action. 
Phillip; v. Shove, 2 (V. 3. 

VENDOR AND VENDEE. 

1, A defendant bargained for and 
bought of the plaintiffs a quantity 
of JE\ j. rice, per sample. The 


rice did not correspond with the 
sample; but the defendant, after 
seeing fresh samples, inferior in 
quality to the original purchase- 
sample,’"put it up at the E. 1. 
Company's sale, at a limited price; 
and no bidding taking place to 
that extent, he bought it in: 
Held, that he could not after¬ 
wards repudiate the contract. 
I 'dri er v. Palmer, E. 2 (l. 4. 

Page 387 

2. A quantity of oats, having been 
consigned by a merchant abroad, 
to be sold by ,f. S.. who was a 
merchant as well as factor, he 
placed them in the hands of A., a 
corn factor, as a security for ad¬ 
vances made by him; hut the 
oats were not to be sold without 
the eminent of J. S. They re¬ 
mained in AM possession upon 
lhe>e ternw. for nine months, 
when they were transferred to A. 
bv a sale at the market price. 
No money actually passed, nor 
were any account-sales rendered ; 
but the amount of the price was 
nn.mid in aeeount between ./. S. 
and leaving a balance in fa¬ 
vour of the latter: Held, tliat this 
was in sob-tame a pledge, and 
not a sale by the factor ; and that 
iio property pawd to A., al¬ 
though the jury had found it to be 
a boii;i tide transaction. Kuclrin 
v.lfiSoty F. 2 (,. 1. 413 

VESTRY. 

1. The Court will not compel the 
vestry clerk of a parish to pro¬ 
duce, am! permit copies to be 
taken of, documents from the pa¬ 
rish chest in Ids custody, for any 
other than parochial purposes. 
Mm/ v. On'i/7we, //. 1 and 2 G. 4. 

301 

2. A selec t vestry for the manage¬ 
ment of the parish afliiirs, existing 
by ancient custom, cannot elect 

another 




WILL. 


WRIT. 


785 


another seleet vestry for tlie ma¬ 
nagement of the poor, within the 
59 G. 3. r. 12. The King v. 
Woodman , E. 2'G. 4. IJage 507 

USURY. 

The Court will set aside a judgment 
founded on an usurious security, 
without compelling the defendant 
to pay the principal and interest. 

. Roberts v. Goff, M. 1 (7. 4. 92 

WILL. 

1. A testator, by his will, devised to 

Matthew W., his brother, and 
Simon W., his brother’s son, a 
certain estate. It appeared that 
the testator had three brothers, 
each of whom had a son of the 
name of Simon living at the time 
of the testator’s death : Held, 
that the proof of this fact did not 
raise any latent ambiguity in the 
will, so as to let in parol evidence 
of declarations of the testator as 
to the person intended, it being 
clear that the person entitled was 
Simon , son of Matthew. Doc, 
dan. Westlake, v. Westlake, M. 
1 C.4. 57 

2. By letters patent, 24 Car. 2., the 
king granted to the use of A., his 
heirs and assigns, for ever, an an¬ 
nuity of 100('/., to be paid out of 


his revenue of four and a half per 
cent., at Barbadoes and the Lee¬ 
ward Islands : Held, that this an¬ 
nuity was personal property, and 
duly passed under a will attested 
by two witnesses, by a residuary, 
clause bequeathing all the rest, 
residue, and remainder of a testa¬ 
trix’s personal estate, of what na¬ 
ture or kind soever, to her execu¬ 
tors. Aulin v. Daly, M. 1 G. 4. 

Page 59 

3. Where a testator bequeathed all 
his houses and premises in W . to 
his wife for life; and, at her de¬ 
cease, to go to his eldest son, or 
surviving sons; and, in lack of 
sons, to daughters; and his copy- 
hold land at L. to his eldest son; 
and, in case of his decease, to the 
eldest, and so on in rotation; and, 
in lack of sons, to daughters; and 
directed his personal property to 
be equally divided among the re¬ 
maining children ; Held, that the 
son who at the death of the testa¬ 
tor was the eldest, under the will, 
and as heir at law, took a fee in 
the premises at W., subject to his 
mother's life estate, and a fc? in 
flic copyhold land at L. Wright 
Stevens, T. 2 G. 4. S 7 '• 

WRIT, 

Sec Pkactice, 11. 
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